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Abstract 

"Because of its technological advancements, today’s criminals can be more nimble and more elusive than ever 
before. If you can sit in a kitchen in St. Petersburg, Russia, and steal from a bank in New York, you understand 
the dimensions of the problem"3. Cyber security plays an important role in the field of information technology. 
Securing the information has become one of the biggest challenges in the present day. Whenever we think of 
the cyber security the first thing that comes to our mind is ‘cybercrime’ which is increasing immensely day by 
day. Various governments and companies are taking many measures in order to prevent cybercrime. Besides 
various measures cyber security is still a very big concern to many. With the increasing proliferation of 
information and communication technologies (ICTs) and the growing opportunity for real-time borderless 
exchange, cyber security is a complex transnational issue that requires global cooperation for ensuring safe 
internet. Globally attacks on cyber space are increasing due to insecurity of application, data, and network. 
In context of Nepal issues of cyber threats and cyber security has been increasing. This paper mainly focuses 
on the very basic concept of cyber security, its necessity and the efforts made to ensure cyber security along 
with its challenges in Present context of Nepal.  

Keywords: cybernetic, cyber security, cybercrime, social media, cloud computing, cyberspace, cyber-attacks, 
cyber lawyer. 

1. Introduction of cyber security  
The term Cyber is derived from "cybernetic", from the Greek for "skilled in steering or governing", may refer 
to computing and internet. Cyber is a prefix used in a growing number of terms to describe new things that are 
being made possible by the spread of computers. Anything related to the internet also falls under the cyber 
category.4 Such as cloud computing, cyberspace, cybercrime, cyber security, cyber lawyer etc. 

The increasing use of digital devices in personal, organizational, national and international level has been 
shifted from traditional methodology to advanced one. Insecure medium to input, store, process various data 
and performing transactions resulted to numerous varieties of cyber threats and attacks. To ensure security of 
the application, data, computer devices, network the concept of cyber security has been emerged. Cyber 
security has an inverse relation to the cybercrime. The country with advanced and proper cyber security tools 

                                                           
1  Deputy Attorney General, Office of The Attorney General, Nepal 
2  Deputy Government Attorney, Office of The Attorney General, Nepal 
3  Former U.S. Attorney General Janet Reno 
4  https://www.webopedia.com/TERM/C/cyber.html accessed on 10th January 2025. 
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will have lesser threat to the computer systems, data storage, network devices, application. The use of cyber 
security can help to prevent cyber-attacks, data breaches, and identity theft and also aid in risk management. 

The dictionary meaning says that Cyber Security is state of being protected against the criminal or 
unauthorized use of electronic data, or the measures taken to achieve this.5 It is the collection of tools, policies, 
security concepts, security safeguards, guidelines, risk management approaches, actions, training, best 
practices, assurance and technologies that can be used to protect the cyber environment and organization and 
user’s assets. Organization and user’s assets include connected computing devices, personnel, infrastructure, 
applications, services, telecommunications systems, and the totality of transmitted and/or stored information 
in the cyber environment. 

It is a combining form relating to information and technology, the internet, and the virtual reality. The term 
cyber security is used to refer to the security offered through online services to protect your online 
information.6 It additionally refers to the technologies and tactics designed to secure computer systems, 
computer networks and information from unauthorized access, suspect abilities and attacks delivered through 
the internet. Cyber security is an all-encompassing domain of information technology it comprises the entire 
set of security-related technologies. Cyber security is related to protecting your internet and network based 
digital equipment and information from unauthorized access and alteration.  

The general security objectives comprise the following:7 

➢ Availability 
➢ Integrity, which may include authenticity and non-repudiation 
➢ Confidentiality 
1.1. Definition of Cyber Security 
The terminology used to discuss security aspects of digital devices and information changed considerably in 
recent areas. At the beginning of the century, terms regularly used in this context would be "Computer 
Security", "IT Security", or "Information Security". Whilst these terms have nuanced differences understood 
by professionals working in this space, they were tangible enough to be meaningful to the wider populace. 
Towards the end of the new decade, new terminology started to become increasingly popular with the use of 
the term "Cyber Security".  

Various definition of Cyber Security:  

1.1.1. (US) National Initiative for Cyber security Education (NICE):8 
Basic Definition: The activity or process, ability or capability, or state whereby information and 
communications systems and the information contained therein are protected from and/or defended against 
damage, unauthorized use or modification, or exploitation.  

Extended Definition: Strategy, policy, and standards regarding the security of and operations in cyberspace, 
and encompass[ing] the full range of threat reduction, vulnerability reduction, deterrence, international 
engagement, incident response, resiliency, and recovery policies and activities, including computer network 
operations, information assurance, law enforcement, diplomacy, military, and intelligence missions as they 
relate to the security and stability of the global information and communications infrastructure. 

                                                           
5  Kelce S. Wilson, ‘Some Fundamental Cyber Security Concepts’, available at https://www.researchgate.net/publication/260523812  accessed on 10th 

January, 2025 
6  Rachana Buch and Pooja Kalola, ‘world of Cyber Security and cybercrime’, available at  https://www.researchgate.net/publication/327110771 

accessed on 10th January, 2025 
7  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/60 961/uk-cyber-security-strategy-final.pdf accessed on 10th January, 

2025 
8  Daniel Schartz, Rabih Bashroush and Julie Wall, ‘Towards a More Representative Definition of Cyber Security’, available at 

https://www.sbs.ox.ac.uk/cybersecurity-capacity/system/files/CPDP%202015%20-%20KORFF%20Handout%20-%20DK150119.pdf accessed on 
19th January, 2025 
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1.1.2. (UN) International Telecommunications Union (ITU):9 
 Cyber security is the collection of tools, policies, security concepts, security safeguards, guidelines, risk 
management approaches, actions, training, best practices, assurance and technologies that can be used to 
protect the cyber environment and organization and user’s assets. Organization and user’s assets include 
connected computing devices, personnel, infrastructure, applications, services, telecommunications systems, 
and the totality of transmitted and/or stored information in the cyber environment. Cyber security strives to 
ensure the attainment and maintenance of the security properties of the organization and user’s assets against 
relevant security risks in the cyber environment. 

1.1.3. (UK) Cybersecurity Strategy: 10 
Four objectives: - Tackling cybercrime and making (the UK’s) cyberspace secure for business;  
- Becoming more resilient to cyber- attacks and “better able to protect [the UK’s] interests in cyberspace”; 
 - Creating an “open, stable and vibrant cyberspace which the [UK] public can use safely and that supports 
open societies”; and 

 - Having “the cross-cutting knowledge, skills and capability” to underpin the other three objectives Adapted 
from the UK 2011 Cyber security Strategy.   

1.1.4. Information Technology Bill 2075 Nepal  

It defines cyber security as Section 2(u): Cyber security is known as practice to prevent Information technology 
based computer systems, networks and programs from digital attack.  

Further the lack of a uniformly accepted definition of cyber security has been recognized across professional, 
governmental, and academic work.11 

a.  Professional definition 
The author suggest that the term cyber security is only used in the context of security practices related to the 
combination of offensive and defensive actions involving or relying upon information technology and/or 
operational technology environments and systems. The authors state that it marks a suspect of security 
practices such as information Security, IT Security and other related practices.12  

Stubley (2013) takes a different view to this and simplifies cyber security to information security based on a 
short analysis of the 'cyber' component which he defines to describe the use of information technology and 
computers.13 

b.  Government and nation state definitions14 
In their analysis of Cyber Security strategies of European Union member states, Falessi et al (2012) provide 
terminology guidance in the annex explaining that there is no universally accepted nor straightforward 
definition of ' cyber security'. They regard cyber security as overlapping with the information security but no 
definitive conclusion is provided. The view was shared by Wamala (2011) claiming that cyber security is a 
branch of information security. Wamala goes further in this definition claiming that cyber security focuses on 
integrity and availability whereas information security is mainly concerned with confidentiality. The 
Government of Montenegro (2013) aggress with the notion of a lack of clear definitions in this area. Baylon 

                                                           
9     http://www.itu.int/en/ITU-T/studygroups/com17/Pages/cybersecurity.aspx accessed on accessed on 20th April, 2025 
10   https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/60 961/uk-cyber-security-strategy-final.pdf 

accessed on 20th April, 2025 
11   Daniel Schartz, Rabih Bashroush and Julie Wall, ‘Towards a More Representative Definition of Cyber Security’, available at 

https://www.sbs.ox.ac.uk/cybersecurity-capacity/system/files/CPDP%202015%20-%20KORFF%20Handout%20-
%20DK150119.pdf accessed on 20th April 2025. 
12Daniel Schatz, University of East LondonRabih Bashroush, University of East London Julie Wall, University of East London 

13  https://etalpykla.vilniustech.lt/handle/123456789/154110 
14  Ibid  
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categorizes definition into the Eastern approach, looking at cyber security emphasizing 'Social cohesion; and 
the western approach, perceiving cyber security through a ' national security prism'. 

1.2. Elements of cyber security15 
It can be challenge in cyber security to keep up with the changing security risks. The traditional approach has 
been to focus resources on crucial system components. Cyber security is important for network security, data 
security, communication security, operational security and application security.  

Today, ensuring cyber security requires the coordination throughout an information system, which includes: 

1. Application security 
2. Information security 
3. Data security 
4. Network security 
5. Disaster recovery 
6. End-user compliance 
7. Security operations center (SOC) 

1. Application security which is the use of software, hardware, and procedural methods to protect 
applications from external threats.  

2. Information security is the practice of avoiding information from unauthorized access, use, 
disclosure, disruption, modification, perusal, inspection, recording or destruction. IT Security 
and Information assurance are two major aspects of information security. 

3. Network security which consists of the provisions and policies adopted by a network 
administrator. They prevent and monitor unauthorized access, misuse, modification, or denial of 
a computer network and network-accessible resources. Network security involves the 
authorization of access to data in a network, which is controlled by the network administrator. 
Users choose or are assigned an ID and password or other authenticating information that allows 
them access to information and programs within their authority. Network security covers a 
variety of computer networks, both public and private, that are used in everyday jobs conducting 
transactions and communications among businesses, government agencies and individuals. 

4. Disaster recovery / business continuity planning - need to encompass how employees will 
communicate, where they will go and how they will keep doing their jobs. The details can vary 
greatly, depending on the size and scope of a company and the way it does business. For some 
businesses, issues such as supply chain logistics are most crucial and are the focus on the plan. 
For others, information technology may play a more pivotal role, and the BC/DR plan may have 
more of a focus on systems recovery. For example, the plan at one global manufacturing 
company would restore critical mainframes with vital data at a backup site within four to six 
days of a disruptive event, obtain a mobile PBX unit with 3,000 telephones within two days, 
recover the company's 1,000-plus LANs in order of business need, and set up a temporary call 
center for 100 agents at a nearby training facility.  

5. End-user education involves educating end users with various information attacks and how to 
avoid them. For example, while registering password, end user should maintain strong password, 
they should be aware about the length and characteristics of complex password. They should be 
provided suitable education about what are the precautions they have to take to avoid 
cybercrimes.  

                                                           
15  Rachana Buch and Pooja Kalola, ‘world of Cyber Security and cybercrime’, available at https://www.researchgate.net/publication/327110771 

accessed on 20th April 2025. 
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2. Recent Cyber Attacks: Example illustrating inefficiency of Cyber Security16 

May 2025: The Czech Republic attributed a cyberattack targeting its Foreign Ministry to China. 
While the incident occurred earlier, the attribution was made public this May.  

May 2025: Russian hackers conducted an espionage campaign against educational, government, and 
research-related entities in Tajikistan. The hackers reportedly used an HTML application to implant 
file-based malware.  

May 2025: A Turkish espionage group exploited a vulnerability in a messaging app to spy on Kurdish 
military forces operating in Iraq over the last year. The hackers used a zero-day bug in the applications 
to gain access to Kurdish military messages. 

May 2025: The U.K.’s National Cyber Security Center named China as the dominant threat to 
national cybersecurity after a series of hacks and breaches involving British government departments 
and critical infrastructure, including alleged attacks against the Electoral Commission and Members 
of Parliament. 

May 2025: The United States, Britain, France, Germany, and other allies issued an advisory warning 
of a Russian cyber campaign targeting the delivery of defense support to Ukraine and other NATO 
defense and tech sectors. 

April 2025: Algeria-linked hackers launched a cyberattack against Morocco's National Social 
Security Fund, leaking sensitive data online. The breach reportedly exposed personal and financial 
details for nearly two million people from roughly 500,000 companies.  

April 2025: Hackers spied on the emails of roughly 103 U.S. bank regulators at the Office of the 
Comptroller of the Currency for over a year, ending in early 2025. The attackers gained access via a 
compromised administrator account, accessing roughly 150,000 emails containing highly sensitive 
financial institution data. The hacks have yet to be attributed.  

April 2025: U.S. Cyber Command discovered Chinese malware implanted on partner networks in 
multiple Latin American nations during a series of 'hunt forward' operations, according to Lt. Gen. 
Dan Caine, Trump’s pick for chairman of the Joint Chiefs of Staff. 
April 2025: North Korean cyber spies are expanding their infiltration operations to target European 
defense and government organizations. Hackers posed as remote workers to steal data, commit 
espionage, and generate revenue, increasingly using extortion against former employers after gaining 
access. 

March 2025: Iranian hackers conducted ongoing cyber espionage campaigns against government 
entities in Iraq and telecommunications in Yemen. Attackers used custom backdoors and novel 
command-and-control methods like hijacked emails and backdoors to gain access. 

March 2025: A network of front companies linked to a Chinese tech firm targeted recently laid-off 
U.S. federal workers using recruitment ads on job sites. The operation utilized fake consulting firms 
with non-functional contact details and addresses, mirroring methods identified by the FBI as 
potential foreign intelligence recruitment tactics. 

February 2025: North Korean hackers conducted an espionage campaign against South Korean 
entities to exfiltrate system reconnaissance data from potentially thousands of machines. The 

                                                           
16   https://www.csis.org/programs/strategic-technologies-program/significant-cyber-incidents accessed on 20th June 2025 



6 Cyber Security: Need and Efforts in Present Context of Nepal

6 
 

attackers used PowerShell scripts and Dropbox for command and control and data exfiltration, 
demonstrating improved operational security by the attackers.  

February 2025: Chinese cyber espionage operations surged by 150% overall in 2024, with attacks 
against financial, media, manufacturing, and industrial sectors rising up to 300%, according to new 
reporting. 

February 2025: Chinese hackers conducted ongoing cyber espionage campaigns targeting 
government, manufacturing, telecom, and media sectors in Southeast Asia, Hong Kong, and Taiwan. 
The attackers deployed a backdoor and embedded themselves in cloud services like Dropbox for 
command and control to evade detection.  

February 2025: Chinese reporting claims that foreign APTs launched over 1,300 cyberattacks 
targeting 14 key sectors in China during 2024. Government agencies, education, research, defense, 
and transportation sectors were most affected, with attackers aiming to steal sensitive data and 
potentially conduct strategic sabotage.  

February 2025: North Korean hackers stole $1.5 billion in Ethereum from the Dubai-based 
exchange ByBit. Attackers exploited vulnerability in third-party wallet software during a fund 
transfer, laundering at least $160 million within the first 48 hours of the attack. It is the largest 
cryptocurrency heist to date.  

February 2025: Chinese cyber actors conducted a coordinated disinformation campaign on WeChat 
against Canadian Liberal leadership candidate Chrystia Freeland, according to Canada's Security and 
Intelligence Threats to Elections Task Force. The operation involved numerous accounts spreading 
disparaging content linked to the PRC and reached 2 to 3 million global WeChat users.  

January 2025: Suspected Russian hackers executed spear phishing attacks against Kazakh 
diplomatic entities. Attackers imbedded malicious code within diplomatic documents, including one 
allegedly outlining an agreement between Germany and several Central Asian countries, for cyber 
espionage purposes.  

January 2025: A pro-Russian hacking group claimed responsibility for a cyberattack targeting 
Italian government websites, including ministries, public services, and transportation platforms in 
cities like Rome and Palermo. The attack was reportedly a response to Italian Prime Minister Giorgia 
Meloni's meeting with Ukrainian President Volodymyr Zelenskyy, where she reiterated support for 
Ukraine.  

January 2025: Russian cyberattacks on Ukraine surged by nearly 70% in 2024, with 4,315 incidents 
targeting critical infrastructure, including government services, the energy sector, and defense-related 
entities. Ukraine’s cybersecurity agency reported that attackers aimed to steal sensitive data and 
disrupt operations, with tactics such as malware distribution, phishing, and account compromises.  

January 2025: Cyberattacks on Taiwan by Chinese groups doubled to 2.4 million daily attempts in 
2024, primarily targeting government systems and telecommunications firms, according to Taiwan's 
National Security Bureau. Attackers aimed to steal sensitive data and disrupt critical infrastructure, 
with successful attacks rising by 20% compared to 2023.  

December 2024: Chinese hackers breached a third-party vendor for the U.S. Treasury Department 
to gain access to over 3,000 unclassified files. The documents related to principles such as Secretary 
Janet Yellen, Deputy Secretary Wally Adeyemo, and Acting Under Secretary Brad Smith, in addition 
to the Committee of Foreign Investment in the United States and the Office of Foreign Assets Control. 

December 2024: Russian hackers infiltrated a Pakistani hacking group, exploiting their infrastructure 
to access sensitive information stolen from South Asian government and military targets.  
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December 2024: Cyberattacks on Indian government entities increased by 138% between 2019 and 
2023, rising from 85,797 incidents in 2019 to 204,844 in 2023, according to the Indian Ministry of 
Electronics and IT.  

December 2024: Russian hackers targeted Romania’s election systems with over 85,000 
cyberattacks and leaked credentials on Russian hacker forums. The attacks came just before 
Romania's presidential vote, with attacks persisting through election day. 

December 2024: Russian hackers launched a phishing campaign targeting Ukrainian armed forces 
and defense enterprises. The attackers deployed remote access tools to infiltrate military systems and 
steal credentials from platforms like Telegram and local networks.  

December 2024: China's national cybersecurity agency accused a U.S. intelligence agency of 
conducting cyberattacks on two Chinese tech firms since May 2023, targeting an advanced materials 
research unit and a high-tech company specializing in intelligent energy and digital information. The 
attacks reportedly led to the theft of substantial trade secrets, coinciding with heightened U.S.-China 
tensions over export controls on semiconductors and AI technologies. 

November 2024: The United Kingdom’s National Cyber Security Center found a three-fold increase 
in the most significant cyberattacks compared to a year ago. NCSC provided support for 430 
cyberattacks, 89 of which were “nationally significant,” and listed China, Russia, Iran, and North 
Korea as “real and enduring threats.” 

2.1. Cyber-attacks in context of Nepal 

Nepal is still not much aware of the area of cyber security, cyber attackers from foreign lands have already 
stepped in Nepal to commit the number of cyber-attacks. Since the government is indifferent to prioritize the 
sector of cyber security, the area of cyber safety is moving forwards a complicated situation. Cyber criminals 
in Nepal have been actively engaged in the work like withdrawing money through fake ATM cards, Swindling 
using Social media and many more. Defrauding from social media, hacking bank account, stealing personal 
or organization's data, call bypass are the major activities that are carried out by cyber-attacks in Nepal at 
present scene.  

In June 2017, a group of Turkish hackers hacked the Department of Passport Official website leaving a threat 
to reveal government's data. In October, the Swift system of NIC Asia bank was hacked by an unidentified 
hacker. Similarly in April 2020, data of more than 160,000 customers of Vianet Communication were leaked 
through twitter handles. Due to this act, various companies have started to provide dynamic cyber security 
services to help businesses and organizations cope with data breaches. 

The country witnessed 19,730 cybercrime cases in 2023-24, a dramatic rise from 9,013 the previous year. The 
country appears woefully unprepared to tackle them. Data from Nepal’s Cyber Bureau shows that in the fiscal 
year 2022-23, a total of 9,013 cybercrime cases were reported. Out of these, 1,835 were related to online fraud, 
accounting for 20.35 percent of the total cases. In 2023-24, the number more than doubled, skyrocketing to 
19,730. The surge in online fraud cases is equally concerning, with 4,112 cases registered, making up 20.84 
percent of the total. The data reflects an alarming trend that shows no signs of slowing down. In fact, the 
current fiscal year 2024-25 has already seen 2,100 cases registered within the first month. And on the face of 
it, Nepal appears critically ill-prepared to tackle the growing challenges of cyber threats.17 

The problems and issues range at various level of information theft to duplication of identity to fake 
information and manipulation. In most of these case due to lack of infrastructure and resources, the act 
goes unnoticed. People at times fail to report it and when they do also report the concern authorities due to 

                                                           
17  https://kathmandupost.com/national/2024/08/21/cybercrime-cases-spike-in-nepal 
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their insignificant skills and behavior further detritus the situation. The major cyber securities issues can be 
listed below: 

Identity theft 
Banking frauds 
Hacking 
Cyberbullying  
Child Online Protection 

Revenge Porn 
Copyrights issues 
Social Media Crisis 
Denial of Service attack 
Lack of awareness 

Online threats &intimidation 
Various forms of Online Violence against 
Women 
Lack of Standardization and proper policy 

3. Need of Cyber Security in Nepal 
Since with the emerging technologies the threat of security of information is increasing and the failure to 
secure the cyber space leads to increasing Cybercrime. Today more than 60 percent of total commercial 
transactions are done online, so this field required high quality of security for transparent and best transactions. 
Hence cyber security has become a latest issue throughout the world.  

Even the latest technologies like cloud computing, mobile computing, e- commerce, net banking etc. also 
needs high level of security. Since these technologies hold some important information regarding a person 
their security has become a must thing. Enhancing cyber security and protecting critical information 
infrastructures are essential to each nation’s security and economic wellbeing. Making the internet safer (and 
protecting internet users) has become integral to the development of new services as well as governmental 
policy. The fight against cybercrime needs a comprehensive and a safer approach. Today many nations and 
governments are imposing strict laws on cyber security and save themselves from these increasing 
cybercrimes. This shows the need of cyber security to prevent increasing cybercrime.   

One out of three people are engaged in computer and performed their day to day activities through the internet. 
It can be said as online has become now as a platform for sharing information and promotion of their business. 
Although cyber technology has many advantages, but due to lack of proper implementation many cybercrimes 
has emerged in the world. And the same type of situation has also created or developed in the case of Nepal. 
So effective planning for cyber security is essential to minimize this drastic situation. Internet Service Provider 
(ISP) has demonstrated that the number of people engaged on the Internet is rapidly increasing. In 2000, there 
were only 35,000 people employed on the internet, but around 2009 A.D. this situation was improved by ten 
times. And at present, about 50% of people are engaged on the Internet.18 This indicates that the case is trending 
in Nepal and the need of cyber security is higher. There are lots of factors that boost up this situation. In a 
business organization, about 30% of employees use the internet service.19 

The source for Internet service providers (ISPs) has demonstrated that the number of Internet users has an 
annual incremental increase of 50%. In 2000, there were only 35,000 users. The number had grown 10 times 
by 2009, which has shown that there is indeed a growing trend for ICT applications and Internet consumption 
in Nepal.20 Employee of business organizations already use approximately 30% of Internet services in Nepal. 
International organizations and private home users use Internet services approximately 20% each. Moreover, 
the number of computer users around rural areas is increasing due to the opportunities provided by schools, 
colleges, and computer training institutes. 

This Statistics shows there is increasing number of user who rely on computer systems, thus there is necessity 
of security of computer systems, data protection, application security and secured transactions that has been 
carried out through computer and online systems including via internet.  

                                                           
18  https://ictframe.com/cyber-security-situation-in-nepal-csi-nepal-coordinator/ accessed on 20th April 2025.  
19  Ibid. 
20  Dr. Ramhari Subedi, Cyber Security Situation in Nepal available at https://www.enepalese.com/2015/07/32099.html  accessed on 20th April 2025. 
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In developing countries like Nepal, three areas have been identified related to cyber security threats: (a) poor 
digital access, (b) institutional instability, and (c) regime instability. Thus cyber security policies in Nepal 
are needed to address the cyber security threats and issues in the country. 

Cyber security Policies has an inverse relation with the cybercrime. When there is proper mechanism to ensure 
cyber security, the chances of unauthorized access to data, hacking of computer systems, and crime committed 
through the computer system along with internet will be reduced. Thus the reason behind need of cyber security 
could be explained as below:  

➢ Increasing Use of Digital devices  
➢ Increasing threats on cyber space 
➢ Increasing threats on national security 
➢ To control increasing cyber crimes 
➢ To protect data, application, networks 

3.1.   The need of cyber security can be explained at various levels:  

A. Individual level 
B. Organizational and institution Level 
C. National Level 

A. Individual level – In present context people are involved more in information technology to perform 
their daily activities. Internet of things is becoming more prominent. Where an individual put their 
every personal data required to carry out online transactions, used various sorts of application to 
perform banking transactions, as well carried out various sorts of activities through the computer 
systems security of data, application, software is must.  

B. Institutional Level – Business enterprises are relying most on cyber to perform their business 
activities. Security of the internet, networks, data, devices must be ensured to carry out secured 
business transactions and prevent from loss of million dollars. Similarly, there is need of cyber 
security in banking institution to prevent from hacking of data, unauthorized access, illegal 
withdrawal of money etc.  

C. National Level – In Present context government is introducing digital id registration of individual, 
has announced paperless functioning in most of the governmental bodies, in this scenario there is 
necessity to ensure primarily the measures of securing data and devices.  

4. Efforts addressing Cyber Security 
4.1. Global efforts:  

A. EU member states – In a constantly changing cyber threats environment, EU member states 
have flexible and dynamic cyber security strategies to meet new, global threats. A national 
cyber security Strategy (NCSS) is a plan of actions designed to improve the security and 
resilience of national infrastructures and services. It is a high-level top-down approach to 
cyber security that establishes a range of national objectives and priorities that should be 
achieved in a specific timeframe. Currently all countries in the, helping them to tackle risks 
which have the potential to undermine the achievement of economic and social benefits from 
cyberspace.21 

B. Organization for Economic Co-operation and Development-sponsored conferences.22 
OECD has been actively involved in the cyber security domain since 2002. Meeting twice a 
year in Paris, the Working Party on Information Security and Privacy (WPISP) has 
published several influential white papers, including “Guidelines for the Security of 
Information Systems and Networks” (2002) and “Promotion of a culture of Security for 
Information Systems and Networks” (2005). These guidelines have been accompanied by 

                                                           
21  https://www.enisa.europa.eu/topics/national-cyber-security-strategies  
22  Nazli Choucri, Stuart Madnick,’Institutions for Cyber Security: International Responses and Data Sharing Initiatives’ , cybersecurity Interdisciplinary 

systems Laboratory (CISL), Sloan School of Technology, Cambridge, MA 02142.  
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stock-tacking efforts that track the implementation of policy in member countries, and has 
created a “Culture of Security” web portal for member states. 

C. International Telecommunication Union 23 
One of International Telecommunication Union’s core mission is to standardize 
telecommunication technology and release statistics that can be used to track the internet 
connectivity of nations. Utilizing a group of high –level experts, ITU provides a variety of 
resources and toolkits addressing legislation, awareness, self- assessment, botnets, and 
CERTs. Additionally, ITU publishes guides that educate developing nations on cybercrime 
and promote best practices and approaches.  
The ITU was given the primary responsibility for coordinating the implementation of WSIS 
Action Plan C5. In response, the organization launched the “Global Cyber securiy Agenda” 
in 2007, working with International Multilateral Partnership Against Cyber 
Threats(IMPACT), head quarter in Malaysia.  

D. Convention on Cybercrime24 – The Convention on Cybercrime, also known as the 
Budapest Convention on Cybercrime or the Budapest Convention, has been adopted by the 
council of Europe in 2004, which defines criminality of cybercrime, enable law enforcement 
agencies to effectively investigate electronic crimes, and fosters international cooperation 
and data sharing. In particular, it defines crimes committed via the internet and computer 
networks as illegal access, illegal interception, data interference, system interference, misuse 
of devices, computer-related forgery, computer related fraud, Child pornography, hate 
crimes, and violations of network security. It also sets out such procedural law issues as 
expedited preservation of stored data, expedited preservation and partial disclosure of traffic 
data, and interception of content data. 

4.2. Efforts made in Context of Nepal  
With the increase in use of information and technology various efforts at different level has been carried 
out to ensure security of cyberspace in Present context. Awareness programs are being conducted in many 
locations on a regular basis. The banking sector claims to have appropriate security measures in place. 
This sector claims to utilize primarily genuine software, VPN access for branches, firewalls, awareness 
programs for employees, password updating policies, proper backup systems, and high availability with 
SAN and VMware technologies.25 They also claim that all systems are being updated regularly. 
Meanwhile, based on the survey, 11% IT professionals believed that there were ineffective cyber security 
policies for the institutions as they feel unavoidable of receiving cyber threats and viruses. IT 
professionals perceived that the computer devices used on many college campuses could easily transfer 
viruses, as most had pirated antivirus software installed on those devices. Pen-drive is largely to blame 
for the transferring of viruses because the software does not detect malware. It is not fully scanned by the 
anti-virus software. Many citizens of Nepal are not aware of how to conduct a virus scan on their 
devices. 6% of IT professionals believed that the country is lagging behind other countries in technology 
sector due to ineffective polices. No specific legal measures have been adopted to strengthen cyber 
security, however various legislations have been adopted to regulate the computer system, prevent 
computer related and internet based crime and to regulate banking transactions specific banks has adopted 
their own laws and guidelines.  

Electronic Transaction Act, 2063 
The umbrella act regulating the information technology in present context is Electronic transaction act 2063. 
The Preamble of the act stated that it has been introduced to ensure authentication and regularization of the 
recognition, validity, integrity, and reliability of generation, production, processing, storage, communication 
and transmission system of electronic records by making the transactions to be carried out by means of 

                                                           
23  Ibid. 
24  Ibid 
25  Subedi Ramhari, Cyber Security situation in Nepal, available at https://www.enepalese.co99.html m/2015/07/320 accessed on 20th April 2025.  
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electronic data exchange or by any other means of electronic communications, reliable and secured; and for 
controlling the acts of unauthorized use of electronic records or of making alteration in such records through 
the illegal manner.  
Information Technology Bill, 2075 (Purposed) 
Proposed bill on Information technology, 2075 has incorporated separate chapter on Cyber Security which 
includes the provision regulating cyber space from two dimensions. Firstly by ensuring establishment of 
institutional mechanism as Nepal Information Technology emergency Assistance Group26 which have the 
function, duty, power of risk management of information technology, focal point to facilitate global 
cooperation, and work specified by the government of Nepal 27 . Secondly the concept of cyber security has 
been ensured by regulating the use of digital devices. Prior Permission from ministry shall be acquired to use 
software, digital system and equipment's which are designed for security of information technology. Password, 
Access code shall be maintained to prevent from unauthorized access of data and computer systems.28 
Institutional mechanism 
There are only a few organizations in Nepal that look after cybersecurity. Some of those organizations are 
National Cyber Security Center, NPCERT, LogPoint and Check Point. 
National Cyber Security Center 
The main government-level institution for cybersecurity in Nepal is the National Cyber Security Center, which 
is being established to address the growing risk of cyber threats. It will be responsible for combating cyber 
threats, providing support to both public and private organizations, and promoting cybersecurity 
awareness. The center is being established under the Ministry of Communication and Information 
Technology. The establishment of the center aligns with the goals outlined in the "Digital Nepal Framework 
2076 BS," aiming to enhance the nation's digital infrastructure and security. It is also a response to the 
increasing cyber insecurity both globally and within Nepal, highlighting the need for robust cybersecurity 
measures. The Ministry of Communication and Information Technology established the Centre to conduct 
digital forensic investigation and to act as a focal point for research and development on cyber security, 
promotion of cyber security, public awareness enhancement, identification of challenges, prevention, response 
and recover. 
NPCERT   
Information Security Response Team Nepal (NPCERT) is a society of Information Security experts formed to 
address the urgent need for the protection of national information and growing cybersecurity threat in Nepal. 
The attack on Information infrastructures are increasing in frequency and scale so, to address all these issues, 
not-for-profit NPCERT was established. They aim to enhance situational awareness, support critical 
infrastructure, conduct research, and coordinate with other domestic and international security teams.  
Log Point 
Log Point enables organizations to convert data into actionable intelligence, improving their cybersecurity 
posture and creating immediate business value. It’s advanced next-gen SIEM, UEBA, and Automation and 
Incident Response solutions, simple licensing model, and market-leading support organization empower the 
customers to build, manage and effectively transform their businesses. 
Log Point provides cyber security automation and analytics that create contextual awareness to support 
security, compliance, operations, and business decisions. Log point’s platform provides complete visibility by 
collecting security events from your systems, network and endpoints, combining SIEM and NDR and EDR 
data. 

                                                           
26  Section 79, IT bill 2075 
27  Section 80, IT Bill 2075 
28  Section 81, IT Bill 2075 
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Check Point 
Check Point Software Technologies Ltd. is a multinational provider of software and combined hardware and 
software products for IT Security, including network security, endpoint security, mobile security, data 
security, and security management. Check Point endpoint security solutions offer a comprehensive approach 
to safeguarding devices like laptops, smartphones, and tablets, which act as points of access to corporate 
networks and sensitive data. These solutions incorporate data security, network security, advanced threat 
prevention, forensics, and remote access VPN capabilities, all managed centrally through a single console.  

5. Challenges in Context of Nepal 
1.  High Cost of Cybersecurity Tools and Infrastructure 
 One of the primary barriers to improving cybersecurity in Nepal is the perceived high cost of 

adopting genuine software and system tools. Approximately 44% of surveyed respondents 
indicated that the expense associated with securing systems has discouraged users from taking 
concrete protective actions. 29 

 For instance, while computer hardware may cost around $150, the additional cost of genuine 
antivirus software ($30), a licensed operating system ($150), and SQL Apache ($200) can push the 
total cost to $350–$400. In contrast, pirated software alternatives may only cost around $200. As a 
result, both individual users and institutions frequently opt for pirated software, leaving systems 
exposed to security risks. Sellers often provide buyers with both pirated and licensed software 
options, reinforcing this trend. 

 Companies and institutions are generally reluctant to invest in cybersecurity unless there is an 
immediate return on investment, further contributing to the lack of comprehensive cyber protection. 

2.  Dependence on End Users and Lack of Government Initiative 
 The government's preventive actions are still largely dependent on individual users, which has 

hindered systemic improvements in cybersecurity. Rather than building resilient national systems 
or mandatory compliance mechanisms, much of the responsibility has been shifted to the public, 
who are often under-informed and under-resourced. 

3.  Public Unawareness and Digital Illiteracy 
 There is a notable lack of cyber awareness among the general public. Many users, including 

parents, are unaware of the online activities of their children, which may include sharing personal 
data, passwords, or misusing social media platforms such as Facebook and Twitter. This ignorance 
has enabled vulnerabilities and increased exposure to cyber threats. 

 The lack of awareness extends to basic cyber hygiene practices, such as creating strong passwords, 
avoiding suspicious links, or updating antivirus software, making it challenging for the government 
to pursue and implement effective policies. 

4.  Underreporting and Invisibility of Cybercrime 
 Most cybercrime cases in Nepal go unreported, and often victims do not even realize that they have 

been targeted. This invisibility of incidents severely undermines data collection, trend analysis, and 
policy formulation. The absence of a strong reporting culture also indicates a lack of trust in the 
state’s ability to respond effectively. 

5.  Resistance to Change and Generation Gap 
 A generational divide has created additional resistance to change, particularly among those in 

leadership roles in government agencies and traditional institutions. Older decision-makers often 
avoid upgrading software or adopting new technologies due to lack of understanding or fear of 
failure. This institutional inertia has been a significant obstacle to implementing modern 
cybersecurity frameworks. 

                                                           
29  Subedi Ramhari, Cyber Security situation in Nepal, available at https://www.enepalese.co99.html  m/2015/07/320 accessed on 20th April 2025. 
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 Language barriers and low levels of digital literacy among senior officials have further complicated 
the adoption of new tools and practices. 

6.  Internal Competition among IT Professionals 

 Another internal barrier is the competition among IT professionals, which has resulted in a lack of 
collaboration and knowledge-sharing. Some experts fear that increasing public awareness of 
cybersecurity might reduce demand for specialized services, impacting their businesses. This 
competitive environment has discouraged collective efforts to improve national cybersecurity 
resilience. 

 Self-awareness and user literacy are the most critical elements for minimizing cybersecurity risks 
in Nepal. Empowering users with knowledge, skills, and the confidence to identify and respond to 
cyber threats is essential. 

6. Recommendations 
 Everything in this modern world has become dependent on information and communication technology 

for that information, and its systems have become in constant danger and must be protected from any 
kind of security threats because its penetration causes many problems at all levels of individuals, 
institutions, and governments. Therefore, it must be protected by scientific methods. Below are sector-
wise strategic recommendations to enhance Nepal’s cybersecurity preparedness and resilience: 

 1.    Government Sector 

• Policy Reforms & Legal Enforcement: Expedite the passage and enforcement of the Information 
Technology Bill, 2075, especially the chapters on cybersecurity (Sections 79–81). Establish a 
dedicated National Cyber Security Law with comprehensive definitions, penalties, and 
jurisdictional clarity. 

• Institutional Capacity Building: Strengthen the National Cyber Security Center (NCSC) under 
the Ministry of Communication and Information Technology with adequate funding, staffing, and 
international cooperation. Activate it as a national CERT (Computer Emergency Response Team). 

• Secure e-Governance Infrastructure: Implement strict security protocols in all digital government 
initiatives (Digital Nepal Framework, National ID, e-attendance systems). Use certified cybersecurity 
frameworks (e.g., ISO/IEC 27001) for all IT procurement and deployment. 

 2.  Investigation and Prosecutorial Reform 

• Specialized Cybercrime Units: Establish and operationalize dedicated cybercrime investigation 
units within Nepal Police and other law enforcement agencies, staffed with trained digital forensic 
experts and investigators. 

• Capacity Building for Prosecutors: Develop continuous training modules for government 
attorneys on cyber laws, digital evidence handling, international cooperation, and prosecution of 
technology-based offenses. 

• Inter-Agency Coordination Framework: Create a joint coordination mechanism between the 
Cyber Bureau, Attorney General’s Office and judiciary to ensure efficient investigation, case 
registration, evidence sharing, and prosecution of cybercrimes. 

• Digital Evidence Protocols: Formulate and institutionalize standard digital evidence collection 
and chain-of-custody procedures to ensure integrity and admissibility in court. 
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• Case Prioritization and Fast-Track Mechanism: Introduce fast-track benches in courts for high-
impact cybercrime cases such as financial fraud, data breaches, and cyberterrorism, with priority 
handling by trained cyber prosecutors. 

• Cross-Border Legal Assistance: Strengthen mutual legal assistance (MLA) frameworks and explore 
bilateral or regional treaties for cooperation in extradition, data access, and witness testimony 
related to transnational cybercrimes. 

• Monitoring and Evaluation: Introduce a national reporting and evaluation mechanism to track 
the investigation, prosecution, and conviction trends in cybercrime cases, with feedback loops for 
policy and operational reform. 

 3.  Education Sector 

• Cyber Hygiene in Curriculum: Integrate cyber ethics, online safety, and digital literacy as 
compulsory components from primary to higher education. 

• Technical Training Institutes: Promote cybersecurity courses, certifications, and degree programs 
in universities and polytechnic institutions to produce local cybersecurity experts. 

• Cyber Labs in Schools & Colleges: Establish secure digital labs for practical learning, including 
ethical hacking, malware analysis, and secure coding. 

 4.  Financial and Banking Sector 

• Enforce Cyber Risk Frameworks: Implement mandatory cyber risk assessments, penetration 
testing, and regular audits in banks and financial institutions. 

• Adopt Multi-Factor Authentication (MFA): Mandate MFA and biometric verification in all online 
financial services to prevent identity theft and fraud. 

• Fraud Monitoring and Reporting Systems: Create a centralized fraud detection and reporting 
unit within Nepal Rastra Bank in coordination with commercial banks. 

5.  Private Sector (Enterprises & ISPs) 

• Compliance Requirements: Mandate large-scale private companies, especially ISPs, e-commerce, 
and IT firms, to comply with national cybersecurity standards and submit annual audit reports. 

• Security by Design: Promote secure software and system development lifecycles, ensuring 
cybersecurity is built-in from the ground up. 

• Data Center Localization: Encourage and incentivize companies to host data within Nepal to 
reduce dependency on foreign servers and ensure jurisdictional control. 

6.  Civil Society and General Public 

• Awareness Campaigns: Launch national media campaigns on safe internet use, phishing 
awareness, and social media threats through TV, radio, and digital platforms. 

• Community Support Systems: Develop helplines and online portals for cybercrime victims to 
report incidents easily and receive support. 

• Targeted Protection for Vulnerable Groups: Design special programs to combat online violence 
against women and children, including revenge porn, cyberbullying, and child online protection. 

7.  Technology Sector and Startups 
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• Cybersecurity Innovation Grants: Provide seed funding for startups working on local 
cybersecurity solutions, such as Nepali firewalls, encryption tools, and SOC automation systems. 

• Public-Private Partnerships (PPP): Foster collaboration between government and private tech 
firms like Log Point and Check Point to develop indigenous cybersecurity tools. 

• National Bug Bounty Program: Encourage ethical hackers and researchers to report security 
vulnerabilities in public systems through a government-backed bug bounty platform. 

8.  International & Multilateral Engagement 

• Join Global Forums: Actively participate in ITU’s Global Cybersecurity Agenda, OECD 
conferences, and bilateral digital dialogues with regional partners. 

• Adopt Global Best Practices: Localize and adopt the EU’s National Cyber Security Strategy 
model for Nepal’s evolving digital ecosystem. 

• Cross-border Threat Intelligence Sharing: Establish bilateral CERT-CERT cooperation with 
SAARC nations and other strategic partners. 

7. Conclusion  
There is a drastic growth in the e-commerce; internet or cyber security is a major issue in the growing countries 
like Nepal. Technological advancement in society has increased over time. As a result, lifestyles are 
continually and phenomenally revolutionized. Through the invention of the Internet and growth in the field of 
IT technology performing different type of activities we perform using computer and handheld devices online 
has been made possible and phenomenally emerged the entire world to a global village. In Nepal, news and 
reports of cyber security breaches had been regularly broadcasted to the public many times in the past and 
recent days by the Medias and Police department. It has been very risky and challenging critical IT 
environment Nepal faces today despite their regard for security and privacy, relevant policies regarding cyber 
security in Nepal are still not able to address the growing security breach concerns of the cyber users. 

ICTs are a fairly new phenomenon in Nepal. In addition, while many users are becoming attracted to what 
ICTs can do, ICT users in general lack knowledge in technical cyber security. It is important that all cyber 
users have this knowledge, especially in Nepal, because of reports of heightened risk of cybercrimes users 
are increasingly at risk of being exposed to cyber security threats. 

Major issues of Cyber Security in Nepal involve various actions and reparations of practices were due to lack 
of proper policy and awareness people are falling victim to various externalities. These activities or action 
range from online to offline where it is related to frauds, scandals and even personal pride and prestige. 

In Nepal, public, private, and nonprofit entities are all in the process of introducing Information and 
Communication Technology (ICT) to improve their computing performance which was introduced in 2008. 
The e-policy in Nepal targets the use of ICTs in program and services delivery as well as the use of information 
infrastructures to improve overall internal administrative processes and procedures. To support the e- policy 
initiative, several legal instruments have been crafted and the necessary institutional mechanism has been 
created. However, the issue of digital divide at both the individual and institutional levels is obvious in Nepal. 
Still, even with these issues, Nepal is, in general, optimistic about the role that ICTs can play in overall 
economic improvement.  
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11..  ववििषषयय  प्रप्रििेेशश 

समाजमा शान्ति, सवु्यिस्था कायम गर्नको नर्नमत्त अपिाध गरे्लाई सजाय, पीनििलाई तयाय ददलाई तयायपूर्न समाजको 
स्थापर्ा गर्ुन प्रत्येक लोक-कल्यार्कािी िाज्यको प्रमखु किनव्य नित्र पदनछ । अपिाध गरे् व्यन्िलाई सजाय ददर् 
ि व्यन्िलाई दण्िको ियका माध्यमिाट अपिाध गर्निाट हिोत्साहर् गर्न िाज्यले फौजदािी तयाय प्रर्ालीको 
विकास गिेको हतुछ । 

फौजदािी कार्रु्को उल्लंघर्मा अर्सुतधार् गर्ुन , म�ुा चलाउर् ुि दोषी प्रमान्र्ि िएपनछ सजाय ददलाउर् ुिाज्यका 
कार्रु् कायानतियर् अनधकािी ि नर्कायको दावयत्ि हो । यो दावयत्ि नित्र िाज्यको दोहोिो िनूमका हतुछः   

प्रप्रथथममििःः समाजको लानग हार्ीकािक मार्ी अपिाध िर्ी घोषर्ा गरिएका कायनबाट पीनििलाई क्षनिपनुिन सवहिको 
तयाय, परु्ःस्थापर्ा गरे् गिी प्रिािकािी अर्सुतधार्, अनियोजर् ि सजाय गरे् न्जम्मेिािी, 

ददोोस्स्ोोःः जसका विरुद्द अपिानधक कायन गिेको िन्ने आिोप लगाई अर्सुतधार्, अनियोजर् ि  सजाय ददलाउर् प्रयास 
गरितछ; उर्ीहरुलाई स्िच्छ ि उपयिु प्रविया उपलब्ध गिाइर्े, कसूि ठहि िैसके पनछ पनर् कायानतियर्का 
उपयिु विकल्पका माध्यमबाट समाजमा परु्ःस्थापर्ा गिाईर्े कुिाको संस्थागि ि कायनविनधगि आधािमा प्रत्यािनूि 
गरे् कुिाको न्जम्मेिािी ।  

कसूि पीनिि ि कसूि गरे् दिैुको अनधकािको िक्षा गरे् अनििािकीय दावयत्ि िाज्यले पूिा गर्ुन पदनछ । अपिाधका 
सबै आयामको चचान यहााँ सातदनिनक ि सापेक्ष पनर् हुाँदैर् । विषयिस्ि ुअर्सुाि अपिाध कारू्र्को दण्िर्ीनि 
अतििगिको सधुािात्मक दण्िका उपाय मध्ये प्रोिेशर् ि प्यािोल सम्बतधी व्यिस्था ि र्पेालमा यसको प्रयोग 
सम्बतधमा उल्लेख गरे् प्रयास गरिएको छ ।  

ददण्ण्िि  ककेे  हहोो  ??  िि  ववककर्र्  ?? 

Punishment is “a societal re-action to the acts of Criminality.” 
“Punishment is a means of social control.  A group seeks redress (remedy or compensation for a wrong or 
grievance) for a wrong, an injury or a violation of law and customs.” -- W. C. Reckless31 

                                                           
30   र्ायब महातयायानधििा                                                                                
31   meaning -punishment-1.doc (inflibnet.ac.in) 
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"Prevention is the main objective of punishment." 32    – Justice Holmes        

"Prevention and compensation are the main objectives of punishment." 33 - Jeremy Bentham 

To punish criminals and to give justice to the victims, 
Treatment of criminals and make a civilized citizen. 

दण्िका विनिन्न नसद्दाति जस्िै; प्रप्रननििशशोोधधाात्त्ममकक  (Retributive Theory), प्रप्रननििििोोधधाात्त्ममकक  (Deterrent Theory), ननर्र्ििोोधधाात्त्ममकक  
(Preventive Theory), ससुधुधााििाात्त्ममकक  (Reformative Theory) ि पपुरु्र्ःःस्स्थथाापपर्र्ाा  (Rehabilitation), मध्ये पनछल्ला दईु 
नसद्दातिमा प्रोिेशर् ि प्यािोल सम्बतधी अिधािर्ा नर्हीि छ ।  

अपिाध गिेकै िएपनर् यवह समाजको उपज िएकाले उर्ीहरू प्रनि उदाि ि मार्िीय दृविकोर् िाखेि व्यिहाि 
गरिर्पुछन िन्ने मातयिा (नसद्दाति) बाट प्रोिेशर् / प्यािोल सम्बतधी व्यिस्थाले व्यापकिा नलंदै आएको छ। हाम्रो 
देशमा िर्े साविक मलुकुी ऐर् दण्ि सजायको महलको ११क. रं्. को व्यिस्था, लागू औषध (नर्यतत्रर्) ऐर्, 
२०३३ को लागू औषधको सेिर्को कसूिमा कसूिदाि ठहरिएका व्यन्िलाई सजाय र्गिी उपचाि केतरमा िहर्े 
गिी छाड्र् सक्र्े व्यिस्था, बालबानलका सम्ितधी ऐर्, २०४८ ले कसूिजतय कायन गिको ठहि िएका 
बालबानलकाको सजाय स्थगर् गरे्, अनििािकको न्जम्मा लगाउर् सवकर् े व्यिस्थाका साथै कािागाि सधुािको 
प्रकृया अतििगि ित्कानलर्  कािागाि ऐर्, २०१९ मा २०६४ सालमा िएको संशोधर्ले व्यिस्था गिेको 
सामदुावयक सेिामा पठाउर् सवकर्े, खलुा कािागािमा िाख्न सवकर्े व्यिस्था34 प्रोिेशर्, प्यािोल प्रर्ालीबाट प्रिाविि 
व्यिस्थाका उदाहिर् हरु् िन्न सवकतछ । त्यसै गिी हाल फौजदािी कसूि (सजाय नर्धानिर् िथा कायानतियर्) ऐर्, 
२०७४ ले प्यािोलमा िाख्न सवकर्े लगायिका दण्िका विनिन्न सधुािात्मक व्यिस्था गिेको छ । िथापी यी 
व्यिस्थाहरू सम्पूर्न रूपमा कायानतियर्मा आइसकेका िर्े छैर्र् ्।  

२२..  प्रप्रोोििेेशशर्र्  ििथथाा  प्प्ययााििोोललककोो  अअथथनन  ििथथाा  उउ��ेेेे यय 

Probation िन्ने शब्द ल्यावटर् शब्द ‘probare’ बाट आएको हो जसको अथन means ‘to test’ or ‘to prove’35 िन्ने 
हतुछ । कसूिदािलाई सधुाि गरे् कैदको बैकन्ल्पक उपाय हो । तयायानधशको र्जिमा अपिाध गरे्लाई कैदमा 
पठाउर् उपयिु र्हरु्े लागेमा ि त्यस्िा कसूिदाि समाजको लानग खििा र्िएमा कसूिदािलाई कैदको सट्टा 
प्रोिेशर् अनधकृिको सपुरििेक्षर्मा उसकै समूदायमा िहर् पाउर्े गिी छानितछ । प्रोिेशर्मा िहर्े गिी अदालिले 
िोकेको समयािनधसम्म िोवकएका शिनको पालर्ाको सनुर्न्िििा ि िोवकएको अनधकािीलाई नर्यनमि रूपमा प्रनििेदर् 
ददर् ुपदनछ ।  

Parole शब्द फ्रातसको “je donne ma parole”, िन्ने शब्दािलीबाट प्रादिुानि िएको हो जसको अथन “I give my 

word”36. िन्न ेहतुछ ।  यसको उ�ेेय समेि कैदबाट छुटकािा ददर् ुहो । िि प्यािोलको माध्यमबाट मिु हरु् 
कसूिदाि कािागािमा कैदको सजाय िोगी िहेको अिस्था हरु्पुदनछ ।   

 

                                                           
32    Preventive Theory of Punishment - Law Corner    
33   "Prevention and compensation are the main objectives of punishment." - Jeremy Bentham pdf. - Search (bing.com) 
34   कािागाि ऐर्, २०१९ को दोस्ो संशोधर्, २०६४।४।३२ ले थप गिेको सो व्यिस्था केवह र्ेपाल कारू्लाई संशोधर्, एकीकिर् 

समायोजर् ि खािेज गरे् ऐर्, २०७४ ले खािेज गिेको नथयो ।  
35   (https://www.napolilaw.com/) 
36    Ibid. 
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शशब्ब्ददककोोषषककोो  अअथथनन  हहेेददााननःः     

Cambridge Dictionary मा Probation- a period of time when a criminal must behave well and not commit any 
more crimes in order to avoid being sent to prison37 िनर्एको छ । िर्े Parole - permission for a prisoner to 
be released before their period in prison is finished, with the agreement that they will behave well38  िनर्एको 
छ। 

The Britannica Dictionary मा Probation: a situation or period of time in which a person who has made a 
serious mistake or done something bad is watched and must behave well in order not to be seriously punished. 
Instead of firing her, they put/placed her on probation39 िर्ी ि Parole: permission given to a prisoner to leave 
prison before the end of a sentence usually as a reward for behaving well40 िर्ी परििाषा गरिएको छ ।  

प्रोिेशर्मा छाड्र्े प्रकट कारू्र्ी व्यिस्था र्िएि होला र्ेपाल कारू्र्ले “प्रोिेशर्” शब्दको परििाषा गिेको छैर् ।  

फौजदािी कसूि सजाय नर्धानिर् िथा कायानतियर् ऐर्, २०७४ को दफा २९ को उपदफा (१) को स्पविकिर्मा 
यस दफाको प्रयोजर्को लानग “प्यािोल” िन्नाले आफूलाई िोवकएको कैद सजायको दईु निहाई अिनध ििुार् 
गरिसकेको कैदीलाई बााँकी अिनध िोवकएको शिन पालर्ा गिी प्यािोल अनधकृिको नर्गिार्ीमा समाजमा जीिर् 
यापर् गर्न अर्मुनि ददइएको अिस्था संझर्पुछन िन्ने व्यिस्था छ ।  

प्रोिेशर् म�ुा सरु्िुाई कै िममा सजाय नर्धानिर् गदान कािागािमा र्पठाई नर्न्िि शिन बतदेज िोकी समदुाय मै 
पठाउर्े प्रविया हो । यो पनर् दईु वकनसमको हरु्सक्छः कसूि ठहिेपनछ नर्न्िि समय कािागािमा बसेपनछ बााँकी 
अिनध प्रोिेशर् अनधकािीको नर्गिार्ीमा समदुायमा पठाउर् ेि अको प्रकाि िर्ेको कसूि ठहि िएपनर् कािागाि 
जारै् र्पिी नसधै समूदायमा जार् सक्र्े । 

पवहलेको मलुकुी ऐर्, दण्ि सजायको ११क. रं्. को व्यिस्था ि हाल फौजदािी कायनविनध संवहिा, २०७४ को 
दफा १५५ को व्यिस्था प्रोिेशर् प्रर्ालीको र्न्जक छ । िि नसद्दातििः प्रोिेशर्मा नर्न्िि शिन बतदेज नर्यम िा 
अिस्था नर्धानिर् गिी अनधकािीको सपुरििेक्षर्मा िहर् ुपछन । शिन बतदेजको उल्लङ्गर् िा पालर्ा र्गर्ुनको परिर्ाम 
थप कठोि बतदेज िा दण्ि जरििार्ा िा अनर्िायन रूपमा कैदमा बस्र्पुरे् अिस्था हरु् सक्छ।  

प्यािोल कैद सजाय िएका कसूिदािलाई नर्न्िि अिनध कािागािमा ििुार् गिेपनछ प्यािोल बोिनको नसफारिसमा 
नर्न्िि शिन बतदेजको अनधर्मा कािागािबाट मिु गरे् प्रविया हो । यी दबैुको उ�ेश्य िर्ेको  कसूिदािको 
सधुाि, समाजको एक उत्पादर्शील र्ागरिक बर्ाउर् ुि समाज मै परु्ःस्थापर्ा गर्ुन रै् हो ।  

प्यािोलमा छुट्र्े व्यन्िले अर्िुायन रूपमा प्यािोल अनधकृिको नर्गिार्ी ि सपुरििेक्षर्मा िहर् ुपदनछ ।  

अमेिीकाको संविधार्को चौथो संशोधर्ले कुरै् पनर् व्यन्िको जार्कािी िा सहमिी विर्ा गैिकारू्र्ी खार्िलासी ि 
बिामदीलाई नर्षधे गिेको छ िि प्रोिेशर् ि प्यािोलमा छुटेकाहरूको हकमा िर्े जरु्सकैु समय खार्िलासी ि 

                                                           
37   https://dictionary.cambridge.org/dictionary/english/probation  
38    Ibid 
39   britannica+dictionary+probation+meaning  
40   britannica+dictionary+Parole+meaning 



20 g]kfndf k|f]j]zg tyf Kof/f]n ;DaGwL Joj:yf / sfof{Gjogsf] cj:yf

20 
 

बिामदी गर्न सवकर् ेि कारू्र् विपरििको कायन िएको पाइएमा थप दावयत्ि बहर् गिाउर् सवकर्े िन्ने व्यिस्था 
गिेको छ41 ।  

33..  प्रप्रोोििेेशशर्र्  ििथथाा  प्प्ययााििोोलल  ससम्म्बबततधधीी  ककाार्रूू्र्र्ीी  व्व्ययििस्स्थथााःः 

नछमेकी देश िाििमा प्रोिेशर् सम्बतधमा Code of Criminal Procedure, 197342, को दफा ३६० मा अशल 
आचिर्को आधािमा प्रोिेशर्मा छाड्र् सवकर्े अिस्थाका बािेमा उल्लेख गरिएको छ ।  

The Probation of Offender Act, 195843 मा प्रोिेशर्मा छाड्र् सवकर्े अिस्था ि प्रकृया उल्लेख छ । त्यस्िै 
Children Act, 196044 मा पनर् बालबानलकालाई अशल आचिर्का आधािमा कारू्र्ी काििाही र्गिी प्रोिेशर्मा 
छाड्र्े व्यिस्था समेि िए गिेको देन्खतछ । 

कारू्र् बमोन्जम प्रोिेशर्मा छाड्र् सवकर् ेअिस्था िएकोमा अदालिले प्रोिेशर्मा छाड्र् इतकाि गदनछ िर् ेत्यसको 
स्पि आधाि ि कािर् फैसला/ नर्र्नयमा उल्लेख गर्ुन पदनछ ।   

िाििको सबोच्च अदालिले Phul Singh v. State of Haryana (1979)45, मा probation on the ground of good 

conduct cannot be granted to someone in his twenties who has committed a heinous offence like rape. िर्ेको 
छ।  

त्यसै गिी Ahmed v. State of Rajasthan (2000)46, मा provision cannot apply to a person who has used explosives 

to incite communal tension.  िर्ेको छ ।  

िथापी िाििमा प्रोिेशर् सम्बतधी व्यिस्था फौजदािी तयाय प्रर्ालीको महत्िपूर्न अंगको रूपमा स्थावपि िएको        

छ ।  

िाििमा प्यािोलको सम्बतधमा  Prisons Act, 189447  ि The Prisoners Act, 190048.मा व्यिस्था गरिएको छ। 
प्यािोलका सम्बतधमा िाििमा िाज्य सिकािले छुटै्ट कारू्र्ी व्यिस्था गर्न सक्र् ेअनधकाि िहेकाले समार्/एक 
रूपको कारू्र् छैर् ।  

कक.. र्र्ेपेपाालल  ककाार्रूू्र्र्ममाा  प्रप्रोोििेेशशर्र्ककाा  ससम्म्बबततधधममााःः 

र्ेपालमा प्रोिेशर् सम्बतधी स्पि कारू्र्ी व्यिस्था देन्खदैर् । िथापी देहायका कारू्र्मा िएका देहायका व्यिस्था 
प्रोिेशर् पद्दनिसाँग सामप्यिा िाख्न ेव्यिस्था हरु् ितदा अनिसयोन्ि र्होलाः 

११..  बबााललबबााननललककाा  ससम्म्ििततधधीी  ऐऐर्र्,,  २२००७७५५  ककोो  ददफफाा  ३३६६ को उपदफा (५) मा “...... सजाय हरु्े ठहि िएको 
बालबानलकाको उमेि, नल�, परिपक्ििा, कसूिजतय कायनको प्रकृनि ि त्यस्िो कायन गदानको परिन्स्थनि समेिलाई 

                                                           
41   See https://www.justia.com/criminal/parole-and-probation, Fourth Amendment Rights 
42   THE CODE OF CRIMINAL PROCEDURE, 1973 (indiacode.nic.in) 
43  the_probation_of_offenders_act,_1958.pdf (indiacode.nic.in) 
44  The Children Act, 1960 60 of 1960 | Ministry of Women & Child Development|IN|yhnac (wcd.nic.in) 
45     1980 AIR 249, 1980 SCR (1) 589, 

46   Shakil Ahmed vs State Of Rajasthan on 5 April, 2002 (indiankanoon.org) 
47   AA1894___09.pdf (indiacode.nic.in) 
48   https://www.indiacode.nic.in/bitstream/123456789/14992/1/the_prisoners_act_1900.pdf 
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विचाि गिी शिन िोकी िा र्िोकी नर्जलाई िएको सजाय स्थगर् गर्न िा सजायको स्िरूप देहायका कुरै् उपयिु 
नर्र्नय गरे्छः- 

(क)  परििािका कुरै् सदस्य िा संिक्षकद्वािा असल मार्िीय व्यिहािका सम्बतधमा बालबानलकालाई सम्झाउर् 
िा बझुाउर् लगाउर्े,  

(ख)  सेिा प्रदार् गरे् संस्था िा व्यन्िबाट बालबानलकालाई अनिमून्खकिर् गर्न लगाउर्े,  

(ग)  एकल, सामूवहक िा पारििारिक मर्ोसामान्जक पिामशन सेिा उपलब्ध गिाउर्े, 

(घ)  परििािका कुरै् सदस्य, संिक्षक, विद्यालय, सेिा प्रदार् गरे् व्यन्ि िा संस्थाको नर्गिार्ीमा नर्धानरिि शिनहरू 
पालर्ा गरे् गिी नर्न्िि अिनधका लानग उर्ीहरूसाँगै िाख्न लगाउर्े, 

(ङ) सेिाको प्रकृनि ि अिनध िोकी बालबानलकाको उमेि सहुाउाँदो सामूदावयक सेिामा पठाउर्े, 

(च) नर्जलाई िएको सजाय ितदा बवि अिनध र्हरु्े गिी बालसधुाि गहृमा बस्र् लगाउर्े” । व्यिस्था प्रोिेशर् 
सम्बतधी व्यिस्थाको सनमपमा छ ।  

२२..  त्त्ययससैै  गगििीी  ससोोहहीी  ऐऐर्र्ककोो ददफफाा  ७७९९ मा कसूिजतय कायनको आिोप लागेका बालबानलकाको नर्कट सम्पकन मा िही 
नर्जसाँग सम्बन्तधि म�ुाको अर्सुतधार्, नर्गिार्ी कक्षको नर्िीक्षर्, ददशातिि, बाल अदालिको आदेशको 
कायानतियको न्स्थनि बािे प्रनििेदर् ियाि गरे् समेिका कायन गरे् गिी र्ेपाल सिकािलि प्रत्येक न्जल्लामा एक 
प्रोिेशर् अनधकािी नर्यिु गरे् व्यिस्था छ । यो कारू्र्ी व्यिस्था बमोन्जम प्रोिेशर् अनधकािी नर्यिु र्िएसम्मका 
लानग प्रत्येक न्जल्लाका िहनसलदािलाई प्रोिेशर् अनधकािीको रूपमा िोवकएको छ ।  

३३..  ममुलुलुकुकीी  फफौौजजददााििीी  ककााययननववििननधध  ससंंववहहििााककोो  ददफफाा  ११५५५५ मा कैद बापि िकम निर्न सवकर्े व्यिस्था समेि छ।  

४४..  जजेेष्ठष्ठ  र्र्ाागगररििकक  ससम्म्बबततधधीी  ऐऐर्र्,,  २२००६६३३  ककोो  ददफफाा  ११२२ मा प्रचनलि कारू्र्मा जरु्सकैु व्यहोिा लेन्खएको िए िापनर् 
सिकाििादी िई चलेको कुरै् म�ुामा कैद सजाय पाई कैद िोगी िहेको जेष्ठ र्ागरिकलाई नर्जको उमेि ि कसूिको 
अिस्था हेिी कैद छुट ददर् सवकर्े व्यिस्था छ । जस अर्सुाि उमेि ६५ बषन देन्ख ७० बषन र्र्ाघेको कसूिदािलाई 
कारू्र् बमोन्जम हरु्े सजायको पच्चीस प्रनिशि, ७० बषन देन्ख ७५ बषन र्र्ाघेकोलाई पचास प्रनिशि ि ७५ बषन 
पिुा िएकालाई पचहत्ति प्रनिशि छुट ददर्े व्यिस्था छ । 

५५..  फफौौजजददााििीी  ककससूूिि  ((ससजजाायय  ननर्र्धधााननििर्र्  ििथथाा  ककााययााननततििययर्र्  ऐऐर्र्,,  २२००७७४४  ककोो  ददफफाा  ११७७कक..मा जतमकैद गर्ुनपरे् म�ुाको 
अनियिुले कसूि गिेको कुिामा आदालिमा साविि िएको ि नमनसल संलग्र् प्रमार्बाट त्यस्िो सावििी सााँचो 
देन्खएमा जतम कैदको सजाय दददा त्यस्िो कसूि गदानको परिन्स्थनिलाई विचाि गदान तयायको िोहमा बवि परे् िई 
तयायाधीशले घवट सजाय गर्न उपयिु देखेमा सोको कािर् खलुाई िाय पेश गर्न सक्र्े ि सिोच्च अदालिले िाय 
सदि बदि गर्न सक्र्े व्यिस्था छ ।  

६६..  ससोोहहीी  ऐऐर्र्ककोो  ददफफाा  २२२२ – छ मवहर्ासम्म कैद सजाय नर्धानिर् िएको नर्जले गिेको कसूि, उमेि, आचिर्, 
कसूि गदानको परिन्स्थिी, कसूि गदान अपर्ाएको िरिकालाई विचाि गदान कैदमा िाख्न उपयिु र्हरु्े देन्खएमा िा 
त्यस्िो कसूिमा अदालिले उपयिु ठहिाएको अिनध कैदमा बसेपनछ बााँकी अिनधका लानग िोवकएका सामूदावयक 
सेिा सम्बतधी कायन गर्न मञ्जुि गिेमा अदालिले शिन ि काम गरे् अिनध समेि िोकी प्रोिेशर् अनधकृि िा प्यािल 
अनधकृिको सपुरििेक्षर्मा िही सामूदावयक सेिा गर्न आदेश ददर् सक्र्े व्यिस्था छ ।  
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७७..  ससोोहहीी  ऐऐर्र्ककोो  ददफफाा  २२४४ -  मा एक बषन ितदा कम कैद नर्धानिर् िएको कसूिदािले पवहलो पटक कसूि गिेको 
िहेछ ि नर्जले गिेको कसूि, उमेि, आचिर्, कसूि गदानको परिन्स्थिी, कसूि गदान अपर्ाएको िरिकालाई विचाि 
गदान कैदमा िाख्न उपयिु र्हरु्े देन्खएमा केवह नर्न्िि म�ुा बाहेकका म�ुामा अदालिले कैद सजाय नर्धानिर् िएको 
नमनि देन्ख िीर् बषनसम्म नर्लम्बर् िएको अिनधमा गर्ुनपरे् शिन िोकी िा बालबानलकाको हकमा शिन र्िोकी पनर् 
कैद सजाय नर्लम्बर् गर्न सवकतछ । नर्लम्िर्को अिनधमा शिनको पालर्ा िएमा कैद ििुार् िएको मानर्र्े ि 
शिनको उल्लङ्गर् गिेमा आदेश ि� गिी पूिा कैद कािागािमा बसी बिुार् गर्ुनपरे् व्यिस्था छ ।  

८८..  ददफफाा  २२५५- मा दईु बषन िा दईु बषन ितदा कम कैदको सजाय िएको कसूिदािलाई नर्जले गिेको कसूि, उमेि, 
आचिर्, कसूि गदानको परिन्स्थनि, कसूि गदान अपर्ाएको िरिका विचाि गदान कािागािमा र्पठाई सधुािगहृमा िाख्न 
उपयिु देन्खएमा प्रोिेशर् अनधकृिको नसफारिसमा प्रोिेशर् िथा प्यािोल बोिनले नर्धानिर् गिेको शिन पालर्ा गरे् 
गिी अदालिले सधुािगहृमा पठाउर् सक्र्े, शिन पालर्ा गिी सधुाि गहृमा बसेमा कैद ििुार् िएको मानर्र्े ि 
चालचलर्मा सधुाि र्आएमा िा शिन पालर्ा र्गिेमा पिुा अिनध कािागािमा िस्र्पुरे् व्यिस्था छ ।  

९९..  ददफफाा  २२६६–लागू औषध सेिर्को कसूिदाि िा शािीरिक िा मार्नसक दिुनलिाबाट पीनिि िा त्यस्िै कसूिदािलाई 
प्रोिेशर् अनधकृिको नसफारिसमा अदालिले परु्स्थानपर्ा केतरमा पठाउर् सक्र् ेव्यिस्था छ ।  

११००..  ददफफाा  २२७७ – सप्ताहको अन्तिम ददर् िा िात्रीकानलर् समयमा मात्र कािागािमा बस्र्े गिी अदालिले कैद 
नर्धानिर् गर्न सक्र्े व्यिस्था छ ।  

११११..  ददफफाा  २२८८–दईु निहाई कैद ििुार् गरिसकेको ि िाम्रो आचिर् िएको कैदीलाई कािागाि प्रमखुको नसफारिसमा 
सम्बन्तधि न्जल्ला अदालिको तयायाधीशले खलु्ला कािागािमा िाख्न आदेश ददर् सक्र्े व्यिस्था छ ।  

११२२..  ककााििाागगाािि  ननर्र्ययममााििललीी,,  २२००२२००  ककोो  ननर्र्ययमम  ११६६कक.सामदुावयक सेिामा पठाउर्े सम्बतधी व्यिस्था, 

११३३..  ललाागगूू  औऔषषधध  ((ननर्र्ययततत्रत्रर्र्))  ऐऐर्र्,,  २२००३३३३  ककोो  ददफफाा  ११४४  ककोो  उउपपददफफाा  ((११))  को खण्ि (क) मा उन्ल्लन्खि  गााँजा 
सेिर्को कसूि,  खण्ि (ङ) मा उन्ल्लन्खि अवफम, कोका िा सोबाट बर्ेको लागू औषधको सेिर् गरे् कसूि ि 
खण्ि (ज) मा उन्ल्लन्खि र्ेपाल सिकािले समय समयमा र्पेाल िाजपत्रमा सूचर्ा प्रकान्शि गिी िोवकददएका 
प्राकृनिक िा कृनिम लागू औषध िा मर्ोदद्वपक पदाथन (साइकोट्रवपक सब्ट्रातस) ि निर्को लिर् ि अतय पदाथन 
समेिको दवु्यनसर् गरे्  व्यन्िलाई कारू्र् बमोन्जम हरु्े सजाय र्गिी न्चवकत्सा केतरमा उपचाि गिाउर् ेगिी न्जम्मा 
नलर्े व्यन्ि िा संस्थाले कागज गिी ददएमा त्यस्िो व्यन्िको सम्बतधमा पतर पतर ददर्मा उि न्चवकत्सा केतरबाट 
उपचाि गिाई िहेको जार्कािी पेश गरे् गिी म�ुा हेरे् अनधकािीले त्यस्िो व्यन्िलाई सजाय र्गर्न सक्र् ेव्यिस्था 
िहेको छ ।  

खख.. प्प्ययााििोोललककाा  ससम्म्बबततधधममााःः 

११..  फफौौजजददााििीी  ककससूूिि  ((  ससजजाायय  ननर्र्धधााननििर्र्  ििथथाा  ककााययााननततििययर्र्))  ऐऐर्र्,,  २२००७७४४  ककोो  ददफफाा  २२९९ मा प्यािोलमा िाख्न सवकर्े 
कारू्र्ी व्यिस्था छ । जस अर्सुाि एक बषन ितदा बवि कैद सजाय पाई कैद सजायको दईु निहाई अिनध ििुार् 
गरिसकेको ि िाम्रो आचिर् िएको कसूिदािलाई सम्बन्तधि प्रोिेशर् िथा प्यािोल बोिनको नसफारिसमा न्जल्ला 
अदालिको तयायाधीशले प्यािोलमा िाख्न ेआदेश ददर् सक्र्े व्यिस्था छ ।  

िि, जतम कैदको सजाय पाएको,भ्रिाचाि, जबिजस्िी किर्ी, मार्ि बेचनबखर् िथा ओसािपसाि सम्बतधी, स�दठि 
अपिाध सम्बतधी, सम्पन्त्तसवुद्दकिर् सम्बतधी, यािर्ा ि िुि, नर्मनम, अमार्िीय िा अपमार्जर्क व्यबहाि सम्बतधी, 
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मार्ििा विरूद्दको अपिाध सम्बतधी, िाज्य विरूद्दको अपिाध सम्बतधी कसूिमा सजाय पाएको कसूिदािलाई 
प्यािोलमा िाख्न र्सवकर्े गिी र्कािात्मक सूचीको व्यिस्था समेि छ । प्यािोलमा िाख्न ेआदेश गदान प्यािोलमा 
िहेको अिनधमा त्यस्िो कसूिदािले पालर्ा गर्ुनपरे् िर्ी प्रोिेशर् िथा प्यािोल बोिनले नर्धानिर् गिेका शिनहरू समेि 
िोवकददर् ुपछन । यसिी िोवकएका शिनहरू सम्बन्तधि कसूिदािले पालर्ा गिे र्गिेको अर्गुमर् प्यािोल अनधकृिले 
गर्ुन पछन । प्यािोलमा िहेका कसूिदािले शिन पालर्ा गिेमा िोवकएको कैद ििुार् िएको मानर्तछ । शिन पालर्ा 
र्गिेमा  िा प्यािोलमा िाखेको अिनधमा कैद सजाय हरु्े कुरै् कसूि गिेमा िर्े िोवकएको कैद सजाय कािागािमा 
बसी ििुार् गर्ुन पदनछ ।  

अअततयय  व्व्ययििस्स्थथााःः 

२२..  ससोोहहीी  ऐऐर्र्ककोो  ददफफाा  ३३००–एक बषन ितदा बवि कैद सजाय पाई कैद ििुार् गरििहेको ि िाम्रो आचिर् िएको 
कसूिदािलाई कैद ििुार् हरु् ुितदा छ मवहर्ा अगािी सामान्जकीकिर्का नर्नमत्त पालर्ा गर्ुनपरे् शिन ि अिनध 
िोकी कािागािले मानसक िा दैनर्क रूपमा कािागािबाट छोड्र् सक्र्े व्यिस्था छ ।  

३३..  ददफफाा  ३३११ – िीर् बषन िा सो ितदा बवि  कैदको सजाय पाएको, अठाि बषन ितदा बवि उमेि ि शािीरिक 
रूपमा स्िस््य िहेको कसूिदािलाई नर्जले चाहेमा प्रनि िीर् ददर् काम गिे बापि एक ददर् कैद कट्टी हरु्े गिी 
कािागािले सािनजनर्क कामको लानग शािीरिक श्रममा लगाउर् सवकर्े व्यिस्था छ ।  

४४..  ददफफाा  ३३२२- कैदको सजाय पाई कैद ििुार् गरििहेको कैदीलाई र्न्जकको र्ािेदाि नबिामी िएमा सोही ददर् 
फकेि आउर्े गिी वििामीलाई िेट्र् ि आफैले सदगद िा काजविया गर्ुनपरे् र्ािेदािको मतृ्य ुिएमा िोवकएको 
ददर् फकन र्े गिी सदगि ि काजविया गर्न कािागािले आिश्यक सिुक्षाका साथ कािागािबाट बावहि जार्े अर्मुिी 
ददर्े व्यिस्था छ ।  

५५..  ददफफाा  ३३७७  –केवह नर्न्िि म�ुाका कसूिदाि बाहेकका कसूिदािलाई कैदमा िहाँदा चालचलर्मा सधुाि आएमा 
ि नर्जले पचास प्रनिशि कैद सजाय ििुार् गिेमा नर्जलाई िएको कैद सजाय कािागािले िोवकए बमोन्जम कट्टा 
गर्न सक्र्े,  

६६..  फफौौजजददााििीी  ककससूूिि  ((ककैैदद  ककट्टट्टाा))  ननर्र्ययममााििललीी,,  २२००७७६६  --ऐर्को दफा ३७ को कायानतियर्का लानग यो नर्यमािलीले 
व्यिस्था गिेको ।  

७७..  ककााििाागगाािि  ऐऐर्र्,,  २२००७७९९  ककोो  ददफफाा  ३३९९ मा किा िोग लानग अशि िएका कैदीलाई वििागको स्िीकृनि नलई 
कािागाि प्रशासकले बााँकी कैद कट्टा हरु्े गिी परििािका सदस्यको न्जम्मामा छोड्र् सक्र्े व्यिस्था छ।  

८८..  ससोोहहीी  ऐऐर्र्ककोो ददफफाा  ४४११ ले प्रचनलि कारू्र् बमोन्जम खलु्ला कािागािमा िाख्न सवकर्े कैदीलाई कािागाि प्रशासकले 
त्यस्िो कािागािमा िाख्न नसफारिस गर्न सक्र् े ि खलु्ला कािागािमा िहेको बतदीलाई काममा खटाउर् सवकर्े 
व्यिस्था गिेको छ ।  

९९..  ककााििाागगाािि  ननर्र्ययममााििललीी,,  २२००२२००  ककोो  ननर्र्ययमम११६६खख..  --  खलुा कािागाि सम्बतधी व्यिस्था, 

११००..  ननर्र्ययमम  २२९९– असल चालचलर् िएका कैदीको कैदको सजाय छोट्याउर्े व्यिस्था, 

गग.. प्रप्रोोििेेशशर्र्  ििथथाा  प्प्ययााििोोलल  बबोोििनन  ससम्म्बबततधधीी  व्व्ययििस्स्थथाा 

फौजदािी कसूि ( सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ को ददफफाा  ३३८८ मा कैद सजाय पाएका कसूिदािको 
सामान्जक परु्स्थानपर्ा िथा एवककिर् गरे् कायनमा सहयोग समेि परु् याउर् महातयायानधििाको अध्यक्षिामा संनधय 
प्रोिेशर् िथा प्यािोल बोिन, संघीय प्रोिेशर् िथा प्यािोल बोिनको प्रत्यक्ष नर्देशर्, नर्यतत्रर् ि सपुरििेक्षर्मा िहर् े
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गिी प्रत्येक प्रदेशमा मखु्य तयायानधििाको अध्यक्षिामा प्रदेश प्रोिेशर् िथा प्यािोल बोिन िहर्े व्यिस्था गिेको   

छ ।  

सोही एर्को ददफफाा  ३३९९ ले प्रोिेशर् िथा प्यािोल सम्बतधी र्ीनि नर्मानर् गिी र्ेपाल सिकाि समक्ष नसफारिस गरे्, 
कैदीलाई प्रोिेशर् ि प्यािोलमा िाख्न ेमापदण्ि विकनसि गरे्, प्रोिेशर् िथा प्यािोलमा छुट्र्े कसूिदािले पालर्ा 
गर्ुनपरे् शिनहरू नर्धानिर् गरे् समेिका प्रोिेशर् िथा प्यािोल बोिनको काम किनब्य ि अनधकािको व्यिस्था गिेको 
छ ।  

44..  ककाार्रूू्र्र्  ककााययााननततििययर्र्ककोो  अअििस्स्थथाा 

१. फौजदािी कसूि (सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ को दफा १ को उपदफा (२) मा यस 
संवहिाको दफा १७ को खण्ि (घ) – सामदुावयक सेिा गरे् आदेश सम्बतधमा  (ङ) – सधुािगहृ ि 
परु्स्थापर्ा केतर सम्बतधमा,  (च) – कसूिदािलाई प्यािोलमा छाड्र्े सम्बतधमा ि (छ) – कैद नर्लम्िर् 
सम्बतधमा, दफा २२, २४, २५, २६, २७, २८, २९, ३०, ३१, ि ४९ र्ेपाल सिकािले र्ेपाल िाजपत्रमा 
सूचर्ा प्रकाशर् गिी िोकेको नमनि देन्ख ि अतय दफाहरू २०७५ िदौ १ देन्ख प्रािम्ि हरु्े व्यिस्था गिेको 
छ ।  

२. कािागािमा सजाय िोगी िहेका कैदीको सामान्जकीकिर्, सधुाि एिं कैद अिनध छोट्याउर्े सम्बतधमा समय 
समयमा सम्मानर्ि सिोच्च अदालिबाट विनिन्न आदेश िथा नसद्दाति प्रनिपादर् िए गिेका छर्;् 

(क)  गोपाल नसिाकोटी (न्चतिर्) समेिको म�ुा49मा देहाय बमोन्जम समेि आदेश जािी िएको छः 

“...आज सधुािात्मक दण्ि प्रर्ालीअतिगनि िैकन्ल्पक कािागाि प्रर्ालीको व्यिस्था फौजदािी तयाय प्रर्ालीको 
पाटो िएको ३ िषन व्यनिि िइसक्दा पनर् सोको कायानतियर्को लानग आिश् यक संिचर्ा सिन प्रविया 
कायनविनधको नर्मानर् र्िएको, प्रोिेसर् / प्यािोल अनधकृि नर्यनु्ि र्िएको, िैकन्ल्पक कािागाि प्रर्ाली 
प्रािम्िको नर्नमत्त िाजपत्रमा सूचर्ा प्रकान्शि र्िएको अिस्थामा कोनिि-१९ को महामािीको विषम 
परिन्स्थनिलाई ध्यार्मा िाखी कािागािको निििाि कम गिी  िैकन्ल्पक कािागाि प्रर्ालीको प्रयोग गर्न 
फौजदािी कसिु (सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ को दफा २८ को खलु्ला कािागािको 
व्यिस्था दफा ३० को सामान्जकीकिर् गिाउर्े व्यिस्था ि दफा ३१ को कैदबापि शािीरिक श्रममा 
लगाउर् सवकर् ेव्यिस्थाको कायानतियर्को नर्नमत्त आिश् यक सिन, प्रविया, कायनविनध एक मवहर्ानित्र ियाि 
गर्ुन, ऐ. ऐर्को दफा २६ को परु्:स्थापर्ा केतरमा पठाउर् सवकर्े व्यिस्था दफा २९ को प्यािोलमा िाख् र् 
सवकर्े व्यिस्थाको कायानतियर्को नर्नमत्त प्रोिेसर् ि प्यािोल अनधकृिले सिन बतदेज ियाि गिी १ मवहर्ानित्र 
नर्यिु गर्ुन, ऐ.ऐर्को दफा २६, २८, २९, ३० ि ३१ को प्रािम्िको सूचर्ा सिन / प्रविया / कायनविनध 
ियाि िएको ७ ददर्नित्र िाजपत्रमा प्रािम्िको सूचर्ा प्रकाशर्को नर्नमत्त िथा दफा २२ को सामदुावयक 
सेिा गर्न आदेश ददर् सक्र्े दफा २४ को कैद सजाय नर्लम्बर् गर्न सवकर्े ि २७ को सप् िाहको अन्तिम 
ददर् िा िानत्रकालीर् समयमा मात्र कािागािमा बसी कैद ििुार् गर्न सवकर्े व्यिस्था ित्काल कायानतियर् 
हरु्े प्रकृनिको िएको हुाँदा यो आदेशको ७ ददर्नित्र िाजपत्रमा सूचर्ा प्रकान्शि गर्ुन गिाउर् ुिथा दफा २५ 
को सधुािगहृमा पठाउर्े विषय ित्काल कायानतियर्को मागको सम्बतधमा सधुािगहृको लानग आिश्यक 
संिचर्ा नर्मानर् व्यिस्थापर्को प्रविया ित्काल अगानि बिाउर्े कायन गर्ुन गिाउर् ुिर्ी पिमादेश जािी 
गरिददएको छ” ।  

                                                           
49  ०७६- WO- ०९३९ आदेश नमनि २०७७।४।१९ र्े.का.प. २०७७ अंक ५ नर् रं्. १०५०९  ि र्े.क.प.२०७६ अंक १२ नर्.रं्. 

१०४०८ समेि हेर्ुनहोस ् 



25g]kfndf k|f]j]zg tyf Kof/f]n ;DaGwL Joj:yf / sfof{Gjogsf] cj:yf

25 
 

(ख)  मोहर् िार्ा मगि समेिको म�ुा50 मा कािागाि नर्यमािली, २०२० को नर्यम २९(१) मा असल चालचलर् 
िएका कैदीलाई िोवकएको कैदको सजायमा ६० प्रनिशिसम्म कैदको सजाय छोट्याउर् सवकर्ेछ िन्न े
व्यिस्था िएको पाईतछ िर्े नर्यम २९(१क)मा कैद छोट्याउर् र्सवकर्े कसूिको सूचीमा जतमकैदको कसूि 
समािेश िएको र्देन्खएको ि यी नर्िेदकहरूले हालसम्म ४० प्रनिशि ितदा बिी कैद ििुार् गरिसकेको 
िन्ने देन्खदा नर्जहरूको हकमा कािागाि नर्यमािली, २०२० कै प्रािधार् लागू हरु्े देन्खयो । िसथन यस 
अदालिबाट नर्िेदक गोपाल नसिाकोटी (न्चतिर्) प्रत्यथी कािागाि व्यिस्थापर् वििागसमेि िएको रिट रं्. 
०७६-WO-०९३९ मा िएको आदेशलाई मध्येर्जि गिी आगामी ददर्हरूमा कैदी बतदीको कैद 
कट्टा/माफी/नमर्ाहा प्रयोजर्को लानग परिपत्र गदान कािागाि नर्यमािली, २०२० को नर्यम २९ (१) (१क) 
को व्यिस्था समेि समेट्र्े गिी सधुाि गिी परिपत्र गर्ुन गिाउर् ुिर्ी पिमादेशको आदेश जािी हरु्े ठहछन ।  

(ग) कुमाि शे्रष्ठ विरूद्द काभ्पलाञ्चोक न्जल्ला अदालि िएको म�ुा51मा सिोच्च अदालि पूर्न ईजलाशबाट मलुकुी 
फौजदािी कायनविनध संवहिा, २०७४ को दफा १५५ को प्रयोगका सम्ितधमा विनिन्न नर्देशर्ात्मक आदेशका 
साथै देहाय बमोन्जम आदेश समेि िएको देन्खतछः  

“मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा १५५ को प्रयोग गदान जरु् विषयहरूलाई आधाि 
मान्नुपरे् हो िी विषयहरूलाई आधाि मार्ेको र्देन्खएको, असम्बन्तधि विषयहरूलाई आधाि बर्ाई आदेश 
गिेको देन्खएको, नर्िेदक ि नर्जकी श्रीमिीनबच हाल सम्बतध विच्छेद िइसकेको अिस्था देन्खएको ि 
नर्िेदकलाई कैदमा बस्र् र्परे् सवुिधा ददाँदा पनर् जाहेििाला पीनििले थप पीिािोध गर्ुनपरे् अिस्था र्देन्खएको 
िथा नर्जलाई कैदमा र्िाखी छोड्दा सािनजनर्क शान्ति, कारू्र् ि व्यिस्थामा खििा पगु्र्े न्स्थनि पनर् र्देन्खएको 
अिस्थासमेिको िोहमा विचाि गदान मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा १५५ को प्रयोगको 
विषयलाई सम्बन्तधि अदालिको स्िवििेकीय अनधकाि मातदामातदै पनर् प्रस्ििु नर्िेदर्को सतदिनमा तयायको 
िोहबाट विचाि गर्ुनपरे् अपिादको अिस्था नसजनर्ा हरु् आएको देन्खएको हुाँदा नर्जलाई लागेको कैदमध्ये 
बााँकी िहेको कैदको हकमा मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा १५५ को उपदफा (३) 
बमोन्जम प्रनिददर् कैदको रू.३००।- का दिले हरु्े िकम दान्खल गिी सोही दफा १५५ को उपदफा (२) 
बमोन्जम कागज गिे कैदबाट छानिददर् ुिर्ी विपक्षी काभ्रपेलाञ्चोक न्जल्ला अदालिका र्ाउाँमा पिमादेश जािी 
हरु्े ठहछन” । 

(घ) अजयशंकि झा (रूपेस) विरूद्द बझाङ न्जल्ला अदालि िएको म�ुा52मा प्रचनलि कारू्र्ले ियस्क कैदीको 
हकमा समेि विनित र् सधुािात्मक दण्ि प्रर्ाली अपर्ाउर् सवकर्े व्यिस्था गिेको परिप्रके्ष्यमा बालबानलकालाई 
िोवकएको कैद सजाय ििुार् गर्न िोवकएको समयािनधका लानग बालसधुाि गहृमा िाख् र् ेकारू्र्ी व्यिस्था 
विपिीि िोवकएको कैद ६ मवहर्ाितदा बिी अिनधसम्म बालसधुाि गहृमा रै् िाखेको देन्खयो । यसथन ६ 
मवहर्ासम्म कैद सजाय कायानतियर् गर्न बालबानलकालाई उि दफा ४३ (१) अर्सुाि स्थावपि बालसधुाि 
गहृमा रै् िाख्न पठाउर् परे् हतुछ । उि दफा ४३ (१) अर्सुाि स्थावपि बाल सधुाि गहृमा रै् कैदको सट्टा 
बालबानलकालाई १ िषनसम्म िाख्न पठाउाँदा ६ मवहर्ासम्म कैद हरु्े व्यिस्था नर्स्प्रयोजर् रै् हरु्े हतुछ । 
संवहिाको दफा ४५ (२) मा कैद र्गिी बिीमा एक िषनसम्म "सधुाि गहृ" मा िाख्न सवकर्े िन्ने व्यिस्था 
हो । बालबानलकासम्बतधी ऐर्को दफा ४३(१) ले कारू्र्ी द्वतद्वमा पिेमा बालबानलकालाई िाख्न ेव्यिस्थाको 
लानग बालसधुाि गहृको स्थापर्ा गिेको ि सो बाल सधुाि गहृमा बालबानलकाको लानग हरु्े कैदको सजायितदा 
बिी सजाय गर्नको लानग िान्खएको स्थार् हो िर्ी मान्न नमलेर् । स्ििािैले पनर् कैद ितदा सधुािात्मक 

                                                           
50  ०७८-WO- ०१६२ आदेश नमनि २०७८।११।३  

51  र्े.का.प. २०७९ अंक ७ नर्.रं्. १०८९६ 

52   र्े.क.प.२०७८ अंक १० नर्.रं्. १०७५७ 
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उपाय बालबानलकाका लानग सिोत्तम विकल्प हो । यस दृविकोर्बाट हेदान पनर् ६ मवहर्ा कैद सजाय 
ििुार् िइसकेको अिस्थामा एक िषनका लानग बालसधुाि गहृमा िान्खएको कायन झर् ्किकि ि गैिकारू्र्ी 
देन्खतछ । 

(ङ)  जेष्ठ र्ागरिकलाई  जेष्ठ र्ागरिक ऐर्, २०६३ बमोन्जम सजाय छुट प्राप्त गर्न सक्र् ेउमेि पिुा िई योग्य 
िएको व्यन्िलाई सजाय नर्धानिर् गदान छुट ददई नर्धानिर् गर्न अदालिलाई ि अतय न्जम्मेिाि नर्काय सविय 
ि संिेदर्शील हरु् ि गिाउर् सिोच्च अदालिबाट विनिन्न म�ुामा53 महत्िपूर्न आदेश िएका छर् ्।  

(च)  िामकृष्र् बतजािासमेि विरूद्द प्रधार्मतत्री िथा मन्तत्रपरिषदको कायानलय समेि िएको रिट नर्िेदर्54मा 
असल चालचलर् देन्खएका कैदीहरूलाई कैद सजाय छोट्याउर्े लगायि सधुािात्मक काम कािबाही स्िच्छ, 
नर्ष्पक्ष, िस्िगुि एिं पािदशी िििबाट गर्न गिाउर् पिमादेश जािी िएकोमा िाििी शेपानको म�ुा55मा अतय 
कुिाका अनिरिि  कैद कट्टी गरे्/कम गरे्, छोट्याउर् ेिा नमर्ाहा ददर्े जस्िा काम काििाही ि नर्र्नय गदान 
कारू्र्द्वािा नर्धानरिि प्रनिशिको सीमा बतदेजका अनिरिि पीनििको हक संिन्क्षि िहर्े गिी नर्जको सहमिी 
मञ्जुिी समेि नलई, पीनििलाई सामान्जक परु्ःस्थापर्ा ि क्षनिपिुी सवहिको तयाय प्राप्त िएको अिस्था सनुर्न्िि 
गिी, यस अदालिको आदेश ि प्रनिपाददि नसद्दातिहरू सवहि कारू्र्मा उल्लेख िएका अतय शिनहरू सवहिको 
समनु्चि रूपमा अर्शुिर् गिी िा अिस्था अर्सुाि सािनजनर्क वहि, चासो ि सिोकािका विषय िफन  समेि 
दृविगि गिी सजाय कम गरे् िा घटाउर्े, छुट ददर्े नर्र्नय गर्ुन ि यसिी गिीर्े नर्र्नयमा िस्िगुि आधाि ि 
उन्चि कािर् अनिव्यि रूपमा खलुाएि मात्र नर्र्नय गर्ुन िर्ी  पिमादेश जािी िएको छ ।  

ककाार्रूू्र्र्  ककााययननततििययर्र्ककाा  अअततयय  थथपप  अअििस्स्थथााःः 

३. र्ेपाल सिकािले र्ेपाल िाजपत्र िाग ५ नमनि २०८०।०६।२५ मा सूचर्ा प्रकाशर् गिी फौजदािी कसूि 
(सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ को दफा १७ को सजाय नर्धानिर् गदान खलुाउर्पुरे् कुिाहरूमा 
खण्ि (च)– कसूिदािलाई प्यािोलमा छाड्र् सवकर्े िा र्सवकर्े,  दफा २९– प्यािोलमा िाख्न सवकर्े,  ि 
दफा ४९– प्रोिेशर् ि प्यािोल अनधकृि िोक्र्े िन्ने व्यिस्था नमनि २०८०।०७।०१ देन्ख प्रािम्ि हरु्े गिी 
िोकेको छ ।  

४. त्यसै गिी सोवह नमनिको सूचर्ामा ऐर्को दफा ४९ बमोन्जम प्यािोल अनधकृिको नर्यिुी र्िएसम्मको लानग 
सम्बन्तधि कािागाि प्रशासकलाई सो दफाको प्रयोजर्को लानग २०८०।०७।०१ देन्ख लागू हरु्े गिी प्यािोल 
अनधकृि िोकेको छ ।  

५. फौजदािी कसूि ( सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ को दफा ३८ बमोन्जम देहाय बमोन्जम 
पदानधकािी िहेको संघीय प्रोिेशर् िथा प्यािोल बोिन गठर् िई कायन सम्पादर् हुाँदै आएको छः 

मार्र्ीय महातयायानधििा – अध्यक्ष, सन्चि गहृ मतत्रालय, सन्चि कारू्र् तयाय िथा संसदीय मानमला 
मतत्रालय, प्रहिी महानर्रिक्षक, िा. बासदेुि काकी ि िा. लिा गौिम, मर्ोन्चवकत्सक, मार्नसक अस्पिाल, 
लगर्खेल, प्रकाशबहादिु के.नस. अपिाधशा�ी, बरिष्ठ अनधििा – सदस्यहरू ि महानर्देशक कािागाि 
व्यिस्थापर् वििाग – सदस्य सन्चि । 

 

                                                           
53  र्े.का.प.२०७६ अंक ३ नर्.रं्. १०२१९,  र्े.का.प.२०७५ अंक ४ नर्.रं्.९९९८ समेि हेर्ुनहोस ्।  
54  र्े.का.प.२०७५ अंक १ नर्.रं्. ९९४१ 

55   ०८०-WF- ००२६, संन्क्षप्त आदेश नमनि २०८०।७।१६  
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बबोोििननबबााटट  ससम्म्पपााददददिि  ममहहत्त्ििपपूूर्र्नन  ककााययननःः   

(१) संन्घय प्रोिेशर् िथा प्यािोल बोिनको कायन सञ्चालर् कायनविनध, २०७७ िजुनमा गिी स्िीकृि गरिएको, 

(२) प्रोिेशर् िथा प्यािोल सम्ितधी र्ीनि स्िीकृि गिी लागू गर्न र्पेाल सिकाि समक्ष नसफारिस गिेको, 

(३) कैदीलाई प्रोिेशर् िथा प्यािोलमा िाख्न ेमापदण्ि ि प्रोिेशर् िथा प्यािोलमा छुट्र्े कसूिदािले पालर्ा गर्ुनपरे् 
शिनहरू, २०८० नर्धानिर् गरिएको, 

(४) कैदीलाई प्रोिेशर् िथा प्यािोलमा िाख्न ेमापदण्ि कायानतियर् मागनदशनर्, २०८० स्िीकृि गरिएको, 

(५) प्यािोलमा िाख्न ेकैदीहरूको ियाि गरिएको विििर् अर्सुािका कारू्र् बमोन्जम नर्धानरिि अिस्था पिुा िएका 
१४३ जर्ा व्यन्िहरूको सम्बतधमा स्िीकृनिका लानग सम्बन्तधि न्जल्ला अदालिमा पेश गर्न कािागाि 
कायानलयहरूलाई लेखी पठाउर्े नर्र्नय िएको, 

प्रप्रोोििेेशशर्र्  ििथथाा  प्प्ययााििोोलल  बबोोििननललेे  प्प्ययााििोोललममाा  ििााख्नख्नककोो  ललााननगग  अअददााललििललााईई  ननससफफााररििसस  गगर्रेे्  ममाापपददण्ण्ििःः56 

प्रोिेशर् िथा प्यािोल बोिनले एक िषन ितदा बिी कैद सजाय पाई कैद सजायको दईु निहाई अिनध ििुार् 
गरिसकेको ि िाम्रो आचिर् िएको कसूिदािलाई देहायका आधािमा ऐर्को दफा २९ को उपदफा (१) बमोन्जम 
प्यािोलमा िाख्न ेआदेश ददर्को लानग अदालिलाई नसफारिस गर्न सक्र्ेछः- 

(क)  ऐर् बमोन्जम ििुार्ी गर्ुन परे् तयूर्िम कैद अिनध ििुार् गरिसकेको, 

(ख)  प्यािोलमा िहर् चाहर्े व्यन्िको चालचलर् िथा आचिर् िाम्रो िएको िर्ी सम्बन्तधि प्यािोल अनधकृिबाट 
नसफरिस िएको, 

(ग)  अर्सुतधार् िथा अनियोजर्को िममा कसूिदािले नर्यििश िा योजर्ािद्द रुपमा कसूि गिेको अिस्था 
र्िहेको, 

(घ)   प्रचनलि कारू्र् बमोन्जम कसूिको गम्िीििा घटाउर्े अिस्थाहरु विद्यामार् िएको, 

(ङ)  कसूिदािलाई प्यािोलमा छाड्दा समाज िा समदुाय झर् ियनिि हरु्सक्र्े िा समाज िा समदुायलाई थप 
खििा हरु्सक्र्े अिस्था र्देन्खएको, 

(च)  प्यािोलमा बस्दा नर्यनमि रुपमा प्यािोल अनधकृिको सम्पकन मा िहर् मञ्जुि गिेको, 

(छ)  प्रोिेशर् िथा प्यािोल बोिनले नर्धानिर् गिेको कसूिदािले पालर्ा गर्ुनपरे् शिनहरु पालर्ा गर्न मञ्जुि गिेको, 

(ज)  पटके कसूिदाि र्िहेको,  

(झ)  कसूिदािलाई आफ्र्ो कायनप्रनि पिािाप बोधिई पीनिि व्यन्ि िा समदुायलाई हानर् र्ोक्सार्ी िएको छ 
िन्ने नर्धानिर् गिे बमोन्जमका अतय मापदण्िको आधािमा प्यािोलमा िाख्न उपयिु देन्खएको ि (ि) 
कािागािमा कैद ििुार् गरििहेको अिस्थामा कािागािको शान्ति सिुक्षामा खलल पयुानउर्े, वहंसात्मक झिप, 

गटुितदी जस्िा कायनमा संलग्र् िई  

                                                           
56  विस्ििृ जार्कािीकालानग हेर्ुनहोस ्https://ag.gov.np/oag-post/4613, प्रकिर् ५ 
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(ञ)  िविष्यमा फौजदािी कसूि र्गरे् प्रनििद्दिा व्यि गिेको,   

(ट)  पीनििलाई ददर् ुपरे् क्षनिपूनिन ददईसकेको िा ित्काल ददर् मञ्जुि गिेको, 
(ठ)  समय समयमा प्रोिेशर् िथा प्यािोल बोिनबाट नर्धानिर् गिे बमोन्जमका अतय मापदण्िको आधािमा प्यािोलमा 

िाख्न उपयिु देन्खएको ि (ि) कािागािमा कैद ििुार् गरििहेको अिस्थामा कािागािको शान्ति सिुक्षामा 
खलल पयुानउर्े, वहंसात्मक झिप, गटुितदी जस्िा कायनमा संलग्र् िई आतिरिक काििाही र्िएको ।   

कुरै् कसूिदािलाई प्यािोलमा िाख्नको लानग नसफारिस गदान ऐर्को दफा २९ को उपदफा (१) को प्रनिितधात्मक 
िाक्यांश बमोन्जम प्यािोलमा िाख्न र्सवकर्े कसूिमा सजाय पाएको व्यन्ि ि एकपटक प्यािोलमा िाख्न नसफारिस 
गिेकोमा प्यािोलमा बस्दा पालर्ा गर्ुन परे् शिन पालर्ा र्गिेको कािर् कैदमा िान्खएका कसूिदािलाई प्यािोलमा 
िाख्न नसफारिस गरिर्े छैर्   

यस प्रकिर् बमोन्जम प्यािोल िाख्न ेनसफारिस गदान उपप्रकिर् (१) बमोन्जम नर्धानरिि मापदण्ि पालर्ा गरे् गिी 
कारू्र्ले नलन्खि रुपमा मञ्जुि गिेको हरु् ुपरे्छ । 

कुरै् कसूिदािलाई प्यािोलमा िाख्नको लानग नसफारिस गदान त्यस्िो कसूिदािलाई प्यािोलमा िहाँदाको अिस्थामा 
प्यािोल अनधकृिबाट गरिर्े अर्गुमर्को विषयमा समेि विचाि गिी नसफारिस गर्ुन परे्छ ।   

प्प्ययााििोोललममाा  ििहहर्र्े े ककससूूििददााििललेे  पपााललर्र्ाा  गगर्र्ुुननपपर्रेे्  शशििननहहरूरूःः57 

(क)  प्रचनलि र्ेपाल कारू्र् िकारू्र् बमोन्जम पालर्ा गर्ुन परे् शिनहरु िथा मापदण्िको पालर्ा गर्ुन परे्, 

(ख)  अदालि, सम्बन्तधि प्रोिेशर् िा प्यािोल अनधकृिले खोजेको समयमा उपन्स्थि हरु् ुपरे्, 

(ग)  सम्बन्तधि प्रोिेशर् िा प्यािोल अनधकृिसाँग नर्यनमि रुपमा सम्पकन मा िहर् ुपरे्, 

(घ)  आफू बसोबास गरे् स्थार्को ठेगार्ा िथा सम्पकन  र्म्बि प्रोिेशर् िा प्यािोल अनधकृिलाई उपलब्ध गिाउर् ु
परे्,  

(ङ)  आफू बसोबास गरे् स्थार्को ठेगार्ा िथा सम्पकन  र्म्बि प्रोिेशर् िा प्यािोल अनधकृिलाई उपलब्ध गिाउर्े 
िथा अदालि िा प्रोिेशर् िा प्यािोल अनधकृिको अर्मुनि र्नलई आफू बसोबास गिेको स्थार्ितदा अतयत्र 
र्जार्े, 

(च) प्यािोलमा िहेको व्यन्िको काम गरे् स्थार् परिििनर् िएमा त्यसको जार्कािी िरुुति सम्बन्तधि प्रोिेशर् 
िा प्यािोल अनधकृिलाई ददर् ुपरे्, 

(छ)  प्रोिेशर् िथा प्यािोल बोिनर्ले समय समयमा नर्र्नय गिी नर्धानिर् गिेका शिनको पलार्ा गरे्, 

(ज)  म�ुाको विषयमा कुरै् कुिा िाख्न ुपरे् िएमा िा आफ्र्ो विरुद्द िािेतट जािी िएमा सो को जार्कािी प्रोिेशर् 
िा प्यािोल अनधकृिलाई गिाउर् ुपरे्, 

(झ)  प्रोिेशर् िा प्यािोल अनधकृिले नर्यमार्सुाि ददएको मौन्खक िा नलन्खि नर्देशर्को पलार्ा गरे्, 

(ञ)  अदालि िा प्रोिेशर् िा प्यािोल अनधकृिलाई पूिन जार्कािी र्गिाई आफू बसोबास गिेको िा काम गिेको 
कायनस्थलको न्जल्ला बावहि र्जार्े ि काठमािौं, ििपिु ि लनलिपिुको हकमा काठमािौं उपत्यका नित्र 
जहााँसकैु बस्र् पाउर्े ।  

(ट)  सम्बन्तधि प्रोिेशर् िा प्यािोल अनधकृिको स्िीकृनि िेगि आफू िहेको न्जल्ला ितदा अतय न्जल्लामा भ्रमर्  
र्गरे्, 

                                                           
57   हेर्ुनहोस ्https://ag.gov.np/oag-post/4613, प्रकिर् १० 
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(ठ)  आफ्र्ो साथमा हािहनियाि िाख्न ेिा सो नलएिर्वहड्र्े ि  

(ि)  प्रोिेशर् िथा प्यािोल बोिनले समय समयमा नर्धानिर् गिेका अतय शिनहरु ।  

प्प्ययााििोोललममाा  ििहहर्र्े े ककससूूििददााििललेे  प्प्ययााििोोलल  अअििननधधममाा  गगर्र्ननससक्क्र्र्े े ककााययननहहरुरु58:: 
(क)  पारििारिक कायन, 
(ख)  आयआजनर् सम्बतधी कायन, 
(ग)  क्षमिा, सीप विकास सम्ितधी िानलम िा प्रन्शक्षर् सम्ितधी कायन, 
(घ)  सािनजनर्क नर्काय िा सहयोगी संस्थामा स्ियंसेिक सम्ितधी कायन, 
(ङ)  सािनजनर्क नर्कायमा विकास नर्मानर्का कायनमा सहयोग, 

(च)  खेलकूद, प्रन्शक्षर् सम्ितधी कायन, 
(छ)  अस्पिाल, परु्स्र्थापर्ा केतर, अर्ाथालयहरुमा स्ियंसेिा सम्ितधी कायन 
(ज)  व्यन्िगि लाि र्नलई प्रचनलि कारू्र्ले नर्षधे र्गिेका सामान्जक िथा अतय पिोपकािी कायन । 

५५..  चच ुरु्र्ौौननिि  िि  ससममााधधाार्र्ककाा  उउपपाायय 

प्यािोल िथा प्रोिेशर् सम्ितधी प्रचनलि कारू्र्ी व्यिस्थाका लानग आिश्यक पिुानधाि ियाि गिी कायानतियर् गर्ुन 
रै् हालको लानग चरु्ौनि देन्खएको छ । विश्व परििेश ि समाजको अपेक्षा अर्रुूप दण्िका सधुािात्मक उपायको 
अिलम्िर् र्गिी सखु छैर् । त्यसैले योजर्ाबद्द िंगले सबै सिोकाििाला ि सहयोगी नर्कायको सहयोग प्राप्त गिी 
चिर्बद्द रूपमा िाज्यले यसको कायानतियर् गर्ुन पदनछ । प्रचनलि व्यिस्थाको कायानतियर्को प्रािन्म्िक चिर् मै 
यो यस्िा चरु्ौनि छर् ्िर्ी औलं्याउर् कदठर् छ िथापी हाम्रो समाज ि परििेशलाई हेदान प्यािोलमा छाड्र्े कायनमा 
यस्िो अिस्था आउर् हदैुर्, यसमा सम्िद्द सबै नर्काय िथा सचेि र्ागरिकले न्जम्मेिािी महसूस गिी वियाशील 
बन्नु पदनछ िन्ने उ�ेश्यले देहायका चरु्ौनिको आाँकलर् गरिएको छः   

(क) प्यािोल प्रर्ाली दिाि / प्रिाि मिु हरु् सक्छ, सक्दैर् होला ? 

(ख) कसूि पीनिि / समाजले कसूिदािलाई समाजमा सहजै स्िीकाि गछन, गदैर् ? 

(ग) प्यािोलमा छुटेपनछ कसूिदाि कै पनर् दम्ि, समाजप्रनि समपनर् वक प्रनिशोध के हरु्े होला ? 

(घ) प्यािोलमा छाड्र् कसूि पीनििको पूिन स्िीकृनि चावहर्े र्चावहर्े ि यसमा पीनििले स्िीकृनि देलार्,     

र्देलार् ? 

(ङ) दण्िका सधुािात्मक उपायको अिलम्िर्का गिी सामान्जकीकिर्का लानग चेिर्ा फैलाउर्े न्जम्मेिािीको 
कसले कसिी नर्िानह गरे् होला ? 

(च) दण्िका सधुािात्मक उपाय अिलम्िर्का लानग आिश्यक कारू्र्ी व्यिस्था, स्ोि, साधर् ि संिचर्ाको नर्मानर्, 

व्यिस्थापर् ि सञ्चालर् कवहलेसम्म कसिी गरे्, िाज्यका नर्काय ि गैि सिकािी संघ संस्था, र्ागरिक समाजको 
िनूमका के कस्िो िहर्पुरे् आदद नबषय समाधार् गर्ुनपरे् चरु्ौनि देन्खतछर् ्।  

 

धधततययििाादद  

                                                           
58   उवह प्रकिर् ११ 
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११.. अअििधधााििर्र्ाा   

मलुकुको फौजदािी कारू्र्ले नर्षनेधि कसूििाट आजनर् गिेको गैिकारू्र्ी सम्पन्त्त धािर् गरे् िा अतय क्षेत्रमा प्रयोग 
गरिर्े आनथनक िथा बहआुयानमक वित्तीय अपिाध सम्पन्त्त शदु्दीकिर् हो।विशेषिः उच्च जोन्खमयिु प्रकृनिका 
िाष्ट्रको कारू्र्ले सूचीकृि गिेका नर्न्िि कसूि अथानि सम्बद्द कसूि ( Predicate offence)  गिी सम्पन्त्त प्राप्त गरे् ि 
प्राप्त सम्पन्त्त व्यािसावयक िा वित्तीय िा अतय कुरै् क्षेत्रमा प्रयोग गरे् कायन कसैिाट पनर् हरु् र्ददर् सम्पन्त्त 
शदु्दीकिर् नर्िािर् प्रर्ालीको विकास िएको मानर्तछ।यो विषय विश्व समदुायको चासो ि सिोकािको विषय 
हो।र्ेपाल विश्व समदुायबाट अलग िहेको छैर्।अपिाधजतय कायनबाट प्राप्त सम्पन्त्त शदु्दीकिर् गरे् िथा त्यस्िो 
िकम आिङ्ककािी कायनमा विन्त्तय लगार्ी गरे् कायन िोकथाम गरे् अतििानवष्ट्रय दावयत्त्ि र्ेपालले बहर् गर्ुनपरे् िएकाले 
यस सम्बतधी कारू्र्ी प्रबतध गिेको छ।सम्पन्त्त शदु्दीकिर् (मर्ी लाउण्िरि�) नर्िािर् ऐर्,२०६४ नर्मानर् ि 
कायानतियर् यसैको परिर्ाम हो।1 अपहिर्, भ्रिाचाि, ठगी, लागू औषधको कािोबाि, मार्ि बेचविखर् िथा िाजश्व 
छली जस्िा गैिकारू्र्ी कायनबाट प्राप्त सम्पन्त्त वित्तीय क्षेत्रमा प्रयोग हरु्सक्र्े ि शदु्दीकिर् गरे् चिहरू चली िहर्े 
हुाँदा त्यस्िो गैिकारू्र्ी कायनबाट प्राप्त सम्पन्त्त शदु्दीकिर् गरे् कायन नर्िािर् गर्न सम्पन्त्त शदु्दीकिर् नर्िािर् कारू्र् 
लागू िएको िन्ने व्याख्या सिोच्च अदालिले गिेको छ।2  

र्ेपालको सम्पन्त्त शदु्दीकिर् नर्िािर् प्रर्ालीले सम्पन्त्त शदु्दीकिर् िथा आिङ्ककािी कायनमा विन्त्तय लगार्ी गरे् 
कायनलाई अपिाधको रुपमा परििावषि गिी यस्िो कायन गरे् व्यन्ि3 लाई दण्ि सजाय हरु्े िथा कसूिबाट प्राप्त 
सम्पन्त्त िा साधर् जाँहासकैु ि जो सकैुको र्ाम, िोग िा स्िानमत्िमा िहेपनर् जफि हरु्े व्यिस्था गिेको छ।4 
यसैगिी सूचक संस्था ि िीर्को न्जम्मेिािी, नर्यमर्कािी नर्काय 5 ि िी नर्कायको न्जम्मेिािी सम्बतधी कारू्र्ी 
प्रबतध समेि गिेको छ।उि कारू्र्ले सािििू रूपमा सम्पन्त्त शदु्दीकिर् कसूिको परििाषा गर्ुनका साथै अर्सुतधार् 
ि यसका विनध, अनियोजर् काििाही िथा कसूिमा हरु्े दण्ि सजाय, सम्पन्त्त िोक्का िथा जफि, म�ुाको सरु्िुाई 
                                                           
•  र्ायि महातयायानधििा िथा सदस्यः सम्पन्त्त शदु्दीकिर् नर्िािर् समतिय सनमनि  
1  सम्पन्त्त शदु्दीकिर् नर्िािर् ऐर्, २०६४ को प्रस्िािर्ा 
2  र्े.का.प.२०७३ अंक ११ ,नर्.रं्. ९७०८ 
3  सम्पन्त्त शदु्दीकिर् (मर्ी लाउण्िरि�) नर्िािर् ऐर्को दफा २(य) ले व्यन्ि अतिगनि प्राकृनिक िा कारू्र्ी व्यन्ि समािशे गिेको छ। 
4  ऐ. ऐर्को दफा ३० ि दफा ३४    
5  नर्मर्कािी नर्कायको रुपमा र्ेपाल िाष्ट्र बैङ्क, र्ेपाल िीमा प्रानधकिर्, पयनटर् वििाग, कम्पर्ी िन्जष्ट्रािको कायानलय, आतिरिक िाजस्ि 

वििाग िथा िावष्ट्रय सहकािी प्रानधकिर् लगायि िहेका छर्। 
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िथा अदालिको अनधकाि क्षेत्र सम्बतधमा महत्िपूर्न व्यिस्था गिेको छ।नमनि २०८०।१२।३० मा िएको 
संशोधर्पूिन सम्पन्त्त शदु्दीकिर् िथा आिङ्ककािी कायनमा वित्तीय लगार्ी सम्बतधी कसूिको अर्सुतधार् ि अनियोगपत्र 
दायिीको कायन सम्पन्त्त शदु्दीकिर् अर्सुतधार् वििागले मात्र गरे् व्यिस्था िहेको नथयो।िि पनछल्लो संशोधर्ले 
यसमा परिििनर् गिी सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिको अर्सुतधार् सम्बद्द कसूिको अर्सुतधार् गरे् नर्कायलाई 
न्जम्मेिािी ददएको छ।6 परििनिनि सतदिनमा अर्सुतधार् नर्काय, अनियोजर् नर्काय, सूचक संस्था, नर्यमर्कािी 
नर्काय, विन्त्तय जार्कािी इकाई, समतिय सनमनि िथा सम्बद्द नर्कायले सम्पन्त्त शदु्दीकिर् नर्िािर् कारू्र्को 
प्रिािकािी कायानतियर्मा महत्िपूर्न न्जम्मेिािी िहेको छ। 

२२..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  िि  ससम्म्बबद्दद्द  ककससूूिि  

सम्पन्त्त शदु्दीकिर् (Money Laundering) गैिकारू्र्ी एिं आपिानधक कायनबाट आन्जनि कालोधर् (Dirty Money) 
लाई धािर् गरे् िथा वित्तीय िा अतय प्रर्ालीमा प्रयोग गिी शदु्द बर्ाउर्े प्रविया हो।सम्पन्त्तको गैिकारू्र्ी स्ोि 
लकुाउर्े िा छल्र्े प्रविया यसमा समािेश िहतछ।कसूिबाट आन्जनि सम्पन्त्तको प्रानप्त, प्रयोग ि नर्यतत्रर् गरे्, 
त्यस्िो सम्पन्त्तलाई लकुाउर्े िा सो सम्पन्त्तको व्यिस्थापर् गर्न गरिर् ेकायन सम्पन्त्त शदु्दीकिर् हो।7 कसूिजतय 
कायनबाट प्राप्त सम्पन्त्तलाई िैध देखाउर् त्यसको स्िरुप परिििनर् गरे् िा लकुाउर्े प्रवियाको रुपमा सम्पन्त्त 
शदु्दीकिर्लाई नलईतछ। 

सम्पन्त्त शदु्दीकिर् नर्िािर् कारू्र्ले कसूिबाट प्राप्त सम्पन्त्तको सही प्रकृनि, स्ोि, स्थार्, कािोिाि, स्िानमत्ि िा सो 
सम्पन्त्त उपिको अनधकाि लकुाउर्े, छल्र्े िा बदल्र्े, त्यस्िो सम्पन्त्त प्राप्त गरे्,  प्रयोग गरे् िा धािर् गरे् कायनलाई 
सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिको रुपमा परििावषि गिेको छ।8 सम्पन्त्त शदु्दीकिर्का लानग सबै कसूिलाई 
स्िीकाि र्गरिर्े मातयिा िहेकोले सम्पन्त्त शदु्दीकिर् हरु् सम्बद्द कसूिलाई अनर्िायन शिन मान्ने अभ्यास िहेको 
छ।िाििमा सम्पन्त्त शदु्दीकिर् नर्िािर् कारू्र्ले सो कारू्र्को अर्सूुचीमा उन्ल्लन्खि कसूि (Schedule offences) 

मा मात्र सम्पन्त्त शदु्दीकिर् हरु्सक्र्े व्यिस्था छ।र्ेपाल कारू्र्मा कसूिबाट प्राप्त सम्पन्त्त अतिगनि सम्बद्द कसूि 
(Predicate Offence) बाट प्रत्यक्ष िा अप्रत्यक्ष रुपमा प्राप्त गिेको िा हानसल गिेको जरु्सकैु प्रकािको सम्पन्त्त ि 
त्यस्िो सम्पन्त्तबाट बिे बिाएको अतय सम्पन्त्त िा आनथनक लाि िा कुरै् पनर् िरिकाले आंन्शक िा पूर्न रुपमा 
हस्िातििर् िा रुपातििर् िएको सम्पन्त्त िा लाि पदनछ िर्ी उल्लेख गरिएको छ।9 सम्बद्द कसूि अतिगनि 
भ्रिाचाि िथा घसु लगायि मार्ि बेचनबखर् िथा ओसािपसाि, बाल यौर् शोषर् लगायि जरु्सकैु प्रकािको यौर् 
शोषर्, लागू औषध िथा मर्ोदद्वपक पदाथनको गैिकारू्र्ी ओसािपसाि, हािहनियाि खिखजार्ाको गैिकारू्र्ी 
ओसािपसाि, चोिी गरिएको िा अतय िस्िकुो गैिकारू्र्ी ओसािपसाि लगायि सम्पन्त्त शदु्दीकिर् नर्िािर् ऐर्को 
अर्सूुची १ मा उल्लेन्खि कसूि समािेश िहेका छर्।10 िसथन सम्पन्त्त शदु्दीकिर्को कसूि हरु् सम्बद्द कसूि हरु् 
ि त्यस्िो कसूिबाट सम्पन्त्त प्राप्त िा आजनर् गिेको हरु् ुअनर्िायन हतुछ।त्यसलै सम्पन्त्त शदु्दीकिर् आफैँ मा स्िितत्र 
सम्बद्द कसूि र्िै मूल कसिुको सह-उत्पादर्को रूपमा सह अपिाध मानर्तछ।मूल कसूि अथानि सम्बद्द कसूिबाट 
आन्जनि सम्पन्त्तलाई लकुाउर् शदु्दीकिर् गरे् बहआुयानमक वित्तीय अपिाधको रुपमा यसलाई व्याख्या गरिएको 
छ।11  

                                                           
6  सम्पन्त्त शदु्दीकिर् (मर्ी लाउण्िरि�) नर्िािर् ऐर् २०६४ को दफा १३  
7  िविशचतर पाठक वि र्ेपाल सिकाि २०७८-CR-०२३६ सिोच्च अदालि, फैसला नमनिः २०८०।११।२ 
8  सम्पन्त्त शदु्दीकिर् नर्िािर् ऐर्,२०६४ को दफा ३ 
9  ऐ दफा २(ज) 
10  ऐ ऐर्को अर्सूुची १ मा समािशे नस रं् १ देन्ख ३२ सम्मका कसूि सम्बद्द कसूि मानर्एको छ।हालै र्ेपाल सिकािले हणु्िी लगायि ५ 

िटा कसूिलाई सम्बद्द कसिुको रुपमा थप गिेको छ। 
11  पाद वटप्पर्ी २  
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यसका अलािा सम्पन्त्त शदु्दीकिर् कसूिमा मूलिः आनथनक प्रकृनिका उच्च जोन्खमयिु गम्िीि अपिाध समािेश 
गरितछ।सम्पन्त्त िा पैसाका लानग गरिर् ेगम्िीि अपिाध अतिगनि सम्बद्द कसूिलाई सूचीकृि गरे् विश्वव्यापी अभ्यास 
िहेको छ।यिुोवपयर् यनुर्यर्ले जािी गिेको छैठौं Anti -Money Laundering Directives (6AMLD) मा 
आिङ्किाद, लागू औषध ओसािपसाि लगायि २२ िटा कसूिलाई सम्बद्द कसूि मानर्एको छ।12 िाििको सिोच्च 
अदालिले P.Chidambaram v. Directorate of Enforcement को म�ुामा सम्पन्त्त शदु्दीकिर्को कसूिका लानग 
सम्बद्द कसूि हरु्पुरे् अनर्िायन मार्ेको छ।13  यसैगिी िाििको सिोच्च अदालिले Vijay Madan lal v. Union of 
India S.C.R.382 (7 July 2022) म�ुामा सम्बद्द कसूि मात्र र्िै त्यस्िो कसूिबाट सम्पन्त्त आजनर् गिेको हरु्पुरे् 
व्याख्या गिेको छ। र्ेपालको सिोच्च अदालिले पनर् सम्पन्त्त शदु्दीकिर्को कसूि हरु् सम्बद्द कसूि ि त्यस्िो 
कसूिबाट प्राप्त सम्पन्त्तको विद्यमार्िा हरु्पुरे् अनर्िायन मार्ेको छ।14 सम्पन्त्त शदु्दीकिर् कसूिमा उच्च जोन्खमयिु 
सम्बद्द कसूि हरु्पुरे् ि त्यस्िा कसूिमा संलग्र्लाई कािबाही गरे् िथा सो कसूिबाट प्राप्त सम्पन्त्त (Proceed of 
crime) को पवहचार् ि जफिलाई अर्सुतधार् ि अनियोजर्को विषयको रुपमा अबधािर्ागि बझुाई हरु्पुरे् 
हतुछ।यही आधािमा सम्पन्त्त शदु्दीकिर्को कसूिको अर्सुतधार् गरे् ि अनियोजर् गरे् कुिामा सम्बद्द अनधकािीको 
ध्यार् जार् आिश्यक छ। 

३३..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्ककोो  ककससूूििककोो  अअर्र्ुसुसततधधाार्र्   

विगिमा सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिको अर्सुतधार् िथा अनियोगपत्र दायिी समेिको कायन सम्पन्त्त शदु्दीकिर् 
अर्सुतधार् वििागले मात्र गदै आएकोमा र्यााँ कारू्र्ी व्यिस्थाले सम्बद्द कसूिको अर्सुतधार् गरे् नर्काय िा 
अनधकािीलाई सम्पन्त्त शदु्दीकिर्को कसूिको अर्सुतधार् गरे् न्जम्मेिािी प्रदार् गिेको छ।15 यस्िा सम्बद्द कसूिको 
अर्सुतधार् गदान सो कसूिबाट सम्पन्त्त आजनर् गिी शदु्दीकिर्को कसूि समेि गिेको देन्खएकोमा सम्बन्तधि अनियिु 
उपि सो विषयमा समेि अर्सुतधार् गरे् न्जम्मेिािी अर्सुतधार् नर्कायको अनधकािीमा नर्वहि िहेको छ।सम्बद्द 
कसूिमा अर्सुतधार् गरे् नर्काय अतिगनि तयाय परिषद, अन्ख्ियाि दरुुपयोग अर्सुतधार् आयोग, र्ेपाली सेर्ा, प्रहिी 
कायानलय, िाजस्ि अर्सुतधार् वििाग, आतिरिक िाजस्ि वििाग ि अतिगनि िाजस्ि कायानलयहरु, ितसाि 
कायानलयहरु, िर् िथा ितयजति ु वििाग ि सो अतिगनिका कायानलयहरु, अध्यागमर् वििाग, औषधी व्यिस्था 
वििाग, िािाििर् वििाग, िैदेन्शक िोजगाि वििाग,  खाद्य प्रनबनध िथा गरु् नर्यतत्रर् वििाग लगायिका नर्काय 
पदनछर्।16 यी नर्कायले सम्बद्द कसूिको अर्सुतधार् गदान सम्पन्त्त शदु्दीकिर्को कसूि समेि िएको देन्खएमा सो 
सम्बतधमा समेि अर्सुतधार् गर्ुनपछन।17 यस संशोनधि कारू्र्ी व्यिस्थाले गिेको अर्सुतधार् सम्बतधी प्रािधार्को 
कायानतियर्मा सम्बद्द कसूिको अर्सुतधार् गरे् उन्ल्लन्खि नर्कायको महत्िपूर्न िनूमका िहतछ। 

सम्बद्द कसूिको अर्सुतधार्साँगै सो कसूिबाट आन्जनि सम्पन्त्तको शदु्दीकिर् गिेको सम्बतधी विषयको पवहचार् िथा 
आन्जनि सम्पन्त्त (Proceed of crime) पत्ता लगाउर्े ि सो सम्बतधी प्रमार्को खोजी कायन आफैमा जवटल विषय 
हो।कसूिबाट आन्जनि िकम िा सोबाट गरिर् ेविन्त्तय लगार्ी सम्बन्तधि अनियिुले विनिन्न कािोबािमा प्रयोग गरे् 
ि देश नित्र ि बावहि समेि लकुाउर्े िथा लगार्ी गर्न सक्र् ेहुाँदा अर्सुतधार् नर्कायले सोही अर्सुाि प्रिािकािी 

                                                           
12  यिुोवपयर् यनुर्यर्ले २०१८ मा जािी गिी २०२० निसेम्बि ३ देन्ख लागू नर्देन्शकाले २२ िटा कसूिलाई Predicate offence मार्ेको 

छ। 
13  Predicate offence listed as schedule offence is a sine qua non for the offence of money laundering (2019) 9 SCC 24 
14  िविचतर पाठक वि र्ेपाल सिकाि २०७८-CR-०२३६ सिोच्च अदालि, फैसला नमनिः २०८०।११।२ 
15  ऐ दफा १३ ख 
16  प्रचनलि कारू्र्ले यी नर्कायलाई सम्बद्द कसूिमा अर्सुतधार् गरे् अनधकाि प्रदार् गिेको ि सम्पन्त्त शदु्दीकिर् नर्िािर् ऐर्को दफा १५ 

ले सम्बद्द कसूिमा अर्सुतधार् गरे् नर्कायलाई सो कसूिबाट सम्पन्त्त आजनर् गिी शदु्दीकिर्को कसूि गिेको देन्खएमा सम्बद्द कसूिको 
अर्सतधार्साँगै सम्पन्त्त शदु्दीकिर्को कसूिको समेि अर्सुतधार् गरे् न्जम्मेिािी प्रदार् गिेको छ।   

17  सम्पन्त्त शदु्दीकिर् नर्िािर् ऐर्को दफा १५ 
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अर्सुतधार् गरे् ि सबूद प्रमार् खोजी गरे्िफन  ध्यार् केतरीि गर्न जरुिी हतुछ।यसमा सम्बद्द कसूि प्रमान्र्ि गरे् 
ि सो कसूिबाट प्राप्त सम्पन्त्त शदु्दीकिर् गरे् कायन गिेको देन्खर्े प्रमार्को खोजी ि संकलर् महत्िपूर्न हतुछ।   

३३..११  अअर्र्ुसुसततधधाार्र्  ककााययननननबबननधध 

सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिको उजूिी िा सचुर्ा सम्बन्तधि अर्सुतधार् गरे् कायानलयमा प्राप्त िएमा सो 
कायानलयले उजूिी दिान गिी अर्सुतधार् प्रािम्ि गर्ुनपरे् हतुछ।त्यस्िो उजूिी अर्सुतधार् गरे् न्जम्मेिािी िएको 
नर्काय बाहेक अतय नर्काय िा कायानलयमा प्राप्त हरु् आएमा दिान गिी सम्बन्तधि कायानलय िा नर्कायमा आिश्यक 
कािबाहीका लानग पठाउर्पुरे् हतुछ।18 

उजूिी िा सचुर्ा नलन्खि रुपमा प्राप्त िएमा त्यस्िो सूचर्ा िा उजूिी दिान गरे्, मौन्खक रुपमा प्राप्त िएकोमा नलन्खि 
रुप ददई दिान गरे्, आफ्र्ो र्ाम, ठेगार्ा गोप्य िाख्न ेगिी कसैले उजूिी ददएकोमा उजूिी दिान गदान उजूिीकिानको 
र्ाम ठेगार्ाको सट्टा कायानलय प्रमखुले िोकेको संकेि िाखी उजूिी दिान गरे्, उजिुी सर्ाखि गिाउर्पुरे् देन्खएमा 
सम्बन्तधि उजूिीकिानलाई न्झकाई सर्ाखि गिाउर् सवकतछ। 

सम्पन्त्त शदु्दीकिर् नर्िािर् ऐर्को दफा १३ बमोन्जम कसैले ददएको उजूिी िा ऐर्को दफा १० बमोन्जम वित्तीय 
जार्कािी इकाईबाट विश्लषेर्को सवहिको जार्कािी प्राप्त िएमा सम्बन्तधि कायानलयको प्रमखुले सो सम्बतधमा 
प्रािन्म्िक जााँचबझु गिाउर्पुरे् हतुछ।प्रािन्म्िक जााँचबझु गिाउर् कायानलय प्रमखुले उपयिु समय ददई मािहिको 
कुरै् अनधकृिलाई खटाउर् सक्छ।प्रािन्म्िक जााँचबझु गदान जााँचबझु अनधकृिले अर्सतुधार् अनधकृिलाई िए सिहको 
अनधकाि प्रयोग गर्न सक्र्े प्रबतध गरिएको छ। 

३३..२२  अअर्र्ुसुसततधधाार्र्  िि  प्रप्रममाार्र्  ससंंककललर्र्   

सम्बद्द कसूिमा अर्सुतधार् गदान आिोवपि व्यन्िले सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि गिेको देखेमा सोको समेि 
एकैसाथ अर्सुतधार् गिी सबदु प्रमार् संकलर् गर्ुनपदनछ।19 यसिी अर्सुतधार् गरिएकोमा सोको जार्कािी अर्सुतधार् 
अनधकािीले यथाशीघ्र सम्पन्त्त शदु्दीकिर् अर्सुतधार् वििागलाई ददर्पुरे् हतुछ।िि अन्ख्ियाि दरुुपयोग अर्सुतधार् 
आयोगले गरे् अर्सुतधार्का हकमा वििागलाई जार्कािी ददर्पुरे् यो प्रािधार् लागू हदैुर्।वििागले जााँचबझु गिी 
अर्सुतधार् टोली गठर् गर्न िा सम्बद्द कसूिको अर्सुतधार् अनधकािीसाँग समतिय गिी वििागको अनधकृिलाई 
अर्सुतधार् अनधकृि नर्यिु गर्न िा सम्बद्द कसूिको अर्सुतधार् गरे् कायानलयलाई रै् सम्पन्त्त शदु्दीकिर् सम्बतधी 
विषयमा अर्सुतधार् गर्न सझुाि ददर्सक्छ।यो व्यिस्था सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिका अनिरिि दईु िा सो 
ितदा बिी सम्बद्द कसूिमा अर्सुतधार् गर्ुनपरे् देन्खएको ि कसूि गम्िीि िा जवटल प्रकृनिको देन्खएको िा सम्बद्द 
कसूिको अर्सुतधार् अनधकािी फिक फिक नर्काय िहेकोमा मात्र लागू हतुछ।20 

३३..३३  अअर्र्ुसुसततधधाार्र्  अअननधधककााििीीककोो  न्न्जजम्म्ममेेििााििीी  िि  अअननधधककाािि 

अर्सुतधार् अनधकािीले सम्बन्तधि कायानलय प्रमखुको सामातय नर्देशर् ि नर्यतत्रर्मा िही सम्पन्त्त शदु्दीकिर् 
सम्बतधी कसूिको अर्सुतधार् गर्ुनपरे् हतुछ।21सम्पन्त्त शदु्दीकिर् िहआुयानमक विन्त्तय अपिाध िएको ि कसूिबाट 
सम्पन्त्त आजनर् गिी विनिन्न क्षेत्रमा लगार्ी गरिर्े ि सम्पन्त्तको स्िरुप पिििनर् गिी लकुाईर्े हुाँदा यसको अर्सुतधार् 
आफैँ मा जवटल ि कदठर् हतुछ। अर्सुतधार्किानले गवहिो ि शकु्ष्म िरिकाले अतय अपिाधको ितदा फिक 
दृविकोर्बाट अर्सुतधार् गर्ुनपदनछ।अर्सुतधार् अनधकािीलाई नर्म्र् अनधकाि िहेको छ।22 

                                                           
18  ऐ दफा १३ 
19  ऐर्को दफा १५क ि दफा २२(१) 
20  ऐर्को दफा १४ क.(३)    
21  ऐर्को दफा १६ को उपदफा (१) 
22  ऐ ऐर्को दफा १६ 
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• कुरै् सिकािी नर्काय, नर्यमर्कािी नर्काय, सूचक संस्था िा सम्बन्तधि व्यन्िसाँग िहेको कसूिसाँग 
सम्बन्तधि कागजाि, अनिलेख, विििर्, सूचर्ा िा जार्कािी पेश गर्न आदेश ददर्े, 

• कसूिसाँग सम्बन्तधि साधर् िा कसूिबाट प्राप्त सम्पन्त्त बिामद गिी नर्यतत्रर्मा नलर्े, 
• कसूिमा संलग्र् व्यन्िलाई पिाउ गिी प्रचनलि कारू्र् बमोन्जम अदालिको अर्मुनिले ९० ददर्सम्म 

अर्सुतधार्का लानग थरु्ामा िाख्न,े  
• कसिुसाँग सम्बन्तधि सम्पन्त्त िोक्का िाख्न ेिा नर्यतत्रर्मा नलर्े, िाहदार्ी िा ट्रािल िकुमेण्ट िोक्का िाख्न 

सक्र्े,  
• विशेष अर्सुतधार् विनध अिलम्बर् गिी अर्सुतधार् गरे्,  
• सम्पन्त्त, साधर् िथा सोसाँग सम्बन्तधि नलखि सिुन्क्षि िाख्न,े  
• प्रहिी सिुक्षा, विशेषज्ञ सेिा, कुरै् नर्काय िा सािनजनर्क संस्थाको सहयोग माग गरे् ि माग गिेका सहयोग 

प्राप्त गरे्,  
• कसूिको आिोप लागेको िा कसूिमा संलग्र् िहेको व्यन्ि फिाि हरु्े िा प्रमार् र्ाश िा लोप गरे् िा 

अर्सुतधार्मा बाधा अििोध गरे् मर्ानसब आधाि िएमा पिाउ गिी थरु्ामा िाख्न,े 
• कसूिका सम्बतधमा जार्कािी िएको िा हरु्सक्र्े मर्ानसब आधाि िएको व्यन्िसाँग जार्कािी बयार् िा 

िनिम्बा बयार् नलर्े, 
• कसूिबाट प्राप्त सम्पन्त्त िा कसूिसाँग सम्बन्तधि साधर् िोक्का िाख्न िा नर्यतत्रर्मा नलर् त्यस्िो सम्पन्त्त िा 

साधर्को पवहचार् गरे् पत्ता लगाउर्े, 
• विन्त्तय जार्कािी इकाईसाँग कुरै् सूचर्ा हरु्सक्र्े लागेमा वित्तीय जार्कािी इकाईमा लेखी पठाउर्े, 
• अर्सुतधार्मा ददएको आदेश पालर्ा र्गरे्लाई काििाही गर्न कायानलय प्रमखु समक्ष प्रनििेदर् पेश गरे्,  
• सिकािी िकील कायानलय समक्ष अर्सुतधार् प्रनििेदर् पठाउर्े, प्रनििेदर्मा अनियिुले सम्पन्त्त शदु्दीकिर् 

सम्ितधी कसूि समेि गिेको देन्खएमा सो सम्बतधी िाय ि सजाय मागदाबी उल्लेख गरे्। 
 

३३..४४  अअर्र्ुसुसततधधाार्र्  िि  अअननििययोोजजर्र्ममाा  जजोोन्न्खखमम  ककेेततररीीिि  पपद्दद्दननिि  अअििललम्म्बबर्र्   

सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिमा मूलिःउच्च जोन्खमयिु पद्दनिलाई स्िीकाि गरितछ।सबै सम्बद्द कसूिमा 
सम्पन्त्त शदु्दीकिर्को पवहचार् गर्न सम्िि हदैुर्।उच्च जोन्खमयिु कसूिमा यसलाई हेरे् मातयिा िहेको छ।यसका 
लानग सम्बद्द कसूिको प्रकृनि ि त्यसको िाव�य जोन्खम िथा पारे् असि ि नबगोलाई मार्क बर्ाउर् 
सवकतछ।िाििमा सम्पन्त्त शदु्दीकिर्को कारू्र्ले फिक फिक नसमा िोकेको छ।23 यद्यपी र्ेपाल कारू्र्ले 
सम्पन्त्तको नबगो िा कसूिको प्रकृनि अर्सुाि कुरै् नसमा िोकेको छैर्।िथापी उच्च जोन्खमयिु कसूिको रुपमा 
भ्र�ाचाि लगायि कि छली िथा मार्ि बेचविखर्लाई नलर् सवकतछ।िसथन अर्सुतधार् नर्कायले सम्पन्त्त शदु्दीकिर् 
सम्बतधी कसूिको अर्सुतधार्मा सम्बद्द कसूि मध्ये गम्िीि ि उच्च जोन्खमयिु आनथनक अपिाधलाई सम्पन्त्त 
शदु्दीकिर्को कसूिको अर्सुतधार्को विषय बर्ाउर् ुमर्ानसि हरु्े देन्खतछ।उच्च जोन्खमको आधािमा सम्बद्द 
कसूिको अर्सुतधार् गरे् िथा यसका लानग सम्बद्द नर्कायसाँगको पािस्परिक सहयोग ि समतियलाई हेर्ुनपरे् 
हतुछ।र्ेपालको सतदिनमा भ्रिाचाि, लागू औषध, सरु् िस्किी, सहकािी ठगी, जिुा, मार्ि बेचविखर् िथा गम्िीि 
आनथनक अपिाध जस्िा कसूि उच्च जोन्खमयिु कसूि अतिगनि नलर् सवकतछ।कसूिको प्रकृनि ि त्यसले पारे् 
प्रिाि, कसूिको नबगो ि र्ोक्सार्ी, संलग्र् समूहको स्िरुप ि संिचर्ा, वित्तीय प्रर्ालीमा पारे् प्रिाि जस्िा कुिालाई 
उच्च जोन्खमयिु कसूिका आधाि मान्न सवकतछ।र्ेपालको िाव�य जोन्खम मूल्याङ्कर् २०२० ले उच्च जोन्खमयिु 
सम्बद्द कसूिमा बैवक� कसूि, सहकािी, लागू औषध,संगदठि अपिाध िथा मार्ि बेचविखर् जस्िा कसूिलाई मार्ेको 

                                                           
23  PMLA Act, 2002 Part B offenses have a monetary threshold of ₹3 million or ₹10 million, depending on the 

offense.  
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छ।सम्बन्तधि मलुकुको िावष्ट्रय िथा क्षेत्रगि जोन्खम मूल्याङ्कर् प्रनििेदर् अर्सुाि उच्च जोन्खमयिु कसूिलाई हेरे् 
गरितछ।  

र्ेपाल सिकािले स्िीकृि गिेको यस सम्बतधी िावष्ट्रय कायनयोजर्ाले उच्च जोन्खममा आधारिि सम्बद्द कसूिमा 
भ्रिाचाि, िाजस्ि छली, लागू औषधको कािोबाि, सरु् िस्किी, सहकािी ठगी, जिुा, िच ुनिल िथा र्क्कली मरुाको 
कािोबाि, नित्री अबैध व्यापाि जस्िा गम्िीि आनथनक अपिाधलाई समािेश गिेको छ।24 

४४..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  ससम्म्बबततधधीी  ककससूूििककोो  अअननििययोोजजर्र्  

सम्पन्त्त शदु्दीकिर्को कसूि सम्बतधी म�ुा र्ेपाल सिकाि िादी हरु्े ि यस्िो कसूिको अनियोजर् सम्बन्तधि सिकािी 
िवकलले गरे् व्यिस्था िहेको छ।अर्सुतधार् नर्कायले अर्सुतधार् समाप्त गिेपनछ अनियोजर्का लानग अर्सुतधार् 
प्रनििेदर् िथा सम्बद्द नमनसल सम्बन्तधि सिकािी िवकल समक्ष पेश गर्ुनपरे् ि सिकािी िवकलले नमनसल अध्ययर् 
गदान संकनलि सबदु प्रमार्बाट म�ुा चल्र्े पयानप्त आधाि देन्खएमा सम्बद्द कसूिको म�ुा हेरे् अदालिमा सम्बद्द 
कसूि ि सम्पन्त्त शदु्दीकिर्को कसूिमा अनियोजर् गरे् नर्र्नय गिी सम्बन्तधि अदालिमा म�ुा दायि 
गदनछ।अनियोजर् गदान सम्बद्द कसूि ि सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिमा एकैसाथ अनियोजर् नर्र्नय गिी म�ुा 
दायि गर्न सवकतछ िर्े  पवहले सम्बद्द कसूि सम्बतधी म�ुा अनियोजर् िैसकेकोमा सम्पन्त्त शदु्दीकिर्को म�ुामा 
अलगै अनियोग दिान गर्न सवकतछ।सम्बद्द कसूिको अर्सुतधार् हुाँदा सम्पन्त्त शदु्दीकिर् र्देन्खएको िि पनछ 
देन्खएकोमा िा ित्काल एकैसाथ अर्सुतधार् पिुा हरु् र्सकेकोमा पनछ अर्सुतधार् गिी सम्पन्त्त शदु्दीकिर्मा अलगै 
म�ुा दायि गर्न सवकतछ।यसका लानग मलुकुी फौजदािी कायननबनध संवहिा २०७४ को दफा ३५ को थप दाबी 
सम्बतधी व्यिस्थालाई आधाि नलर् सवकतछ।मलुकुी फौजदािी कायननबनध संवहिाको दफा ३२ मा थप गरिएको 
व्यिस्था अर्सुाि अनियोजर् गर्न लानगएको कसूि सम्पन्त्त शदु्दीकिर् नर्िािर् कारू्र् अतिगनिको सम्बद्द कसूिमा 
परे् देन्खएकोमा सो सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि िए िा र्िएको ि िएको िए त्यस्िो कसूिमा हरु्े सजायको 
मागदाबी समेि अनियोगपत्रमा उल्लेख गर्ुनपरे् अनर्िायन हतुछ।25  

सम्पन्त्त शदु्दीकिर् कसूिको सम्बतध अतय कसूिजतय कायनसाँग र्िै त्यस्िा कसूिजतय कायनबाट प्राप्त िा हानसल 
गिेको आम्दार्ीसाँग मात्र िहर्े, कसिुजतय आम्दार्ीलाई बैध देखाएि त्यसलाई आनथनक प्रर्ालीनित्र प्रिेश गिाउर् े
यसको उदे्दश्य हरु्े, कसूिजतय सम्पन्त्तसाँग सम्बन्तधि कुरै् पनर् प्रवियामा संलग्र् हरु् ुरै् सम्पन्त्त शदु्दीकिर् मानर्र्े 
ि सम्पन्त्त शदु्दीकिर्को कसूिसाँग सम्बद्द देन्खएको समूच्चा कािोबािलाई नबगो कायम गिी अनियोग दायि गर्न 
नमल्र्े िि ऐर् प्रािम्ि हरु् ुअन्घको बैङ्क कािोबािको मलु्यलाई कसूिको नबगो कायम गर्न र्नमल्र्े व्याख्या हालै 
सिोच्च अदालिले अनिषके नगिीको म�ुामा गिेको छ।26अनियोजर् गदान नबगो कसिी कायम गरे् िन्ने कुिामा ि 
ऐर् लागू हरु्पूुिनको कायन सम्पन्त्त शदु्दीकिर्को विषय हरु् र्सक्र्े कुिामा अर्सुतधार्किानको ध्यार् जार्पुरे् यस 
म�ुाको व्याख्याबाट देन्खतछ।    

४४..११  ककससूूििममाा  हहुरु्र्े े ससजजाायय  ससम्म्बबततधधीी  व्व्ययििस्स्थथाा   
सम्पन्त्त शदु्दीकिर्को कसूिमा आिोवपि व्यन्िलाई कसूि प्रमान्र्ि िएमा नबगोको दोब्बि जरिबार्ा ि दईु बषनदेन्ख 
पतर बषनसम्म कैद सजाय हरु्े व्यिस्था िहेको छ।यस्िो कसूिको षियतत्र गरे्लाई कसूिदाि सिह पिुा सजाय ि 
मनियाि लगायिलाई मूल कसूिको आधा सजाय हरु्े व्यिस्था ऐर्मा िहेको छ।यस कारू्र्ले कारू्र्ी व्यन्ि, कारू्र्ी 
प्रबतध िा सोको प्रयोग गिी सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि गरे् व्यन्ि िा पदानधकािी िा कमनचािीलाई समेि 
सो कसूिमा हरु्े सजाय हतुछ।कारू्र्ी प्रबतध अतिगनि सम्बन्तधि व्यन्ि िा पदानधकािी पवहचार् हरु् र्सकेमा 

                                                           
24  िावष्ट्रय कायनयोजर्ा २०८१-२०८६ पषृ्ठ १४ 
25  मलुकुी फौजदािी कायननबनध संवहिा २०७४ को दफा ३२ को उपदफा (१) को खण्ि (ज१) 
26  र्ेपाल सिकाि वि.अनिषके नगिी समेि ०७९-CF-००१२ म�ुाः सम्पन्त्त शदु्दीकिर्  फैसला नमनिः २०८१।११।८ 
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प्रमखु िै कामकाज गरे् व्यन्िलाई सजाय हरु्े व्यिस्था छ।कुरै् िा�सेिक िा सूचक संस्थाको पदानधकािी िा 
कमनचािीले सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि गिेमा त्यस्िो व्यन्िलाई उन्ल्लन्खि सजायमा दश प्रनिशि सजाय 
हतुछ।27अर्सुतधार् प्रनििेदर् ियाि गदान ि अनियोजर् कायन गदान सम्बन्तधि अनधकािी िा नर्कायले सजाय सम्बतधी 
व्यिस्थालाई अध्ययर् गिी सम्बद्द कसूिको सजाय मागदािी ि सम्पन्त्त शदु्दीकिर् कसूिमा हरु्े सजायको प्रि 
मागदाबी गर्ुनपरे् हतुछ। 

४४..२२  ससम्म्पपन्न्त्तत्त  ििाा  ससााधधर्र्  जजफफिि  िि  प्रप्रााननप्तप्त  

सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि प्रमान्र्ि िएमा कसूिसाँग सम्बन्तधि शदु्दीकिर् गरिएको सम्पन्त्त, कसूि गर्न 
प्रयोग गरिएको सम्बन्तधि साधर्, कसूिबाट प्राप्त सम्पन्त्त ि त्यस्िो कसूि गर्न प्रयोग गरिएको िा गर्न खोन्जएको 
साधर् समेि जफि हरु्े व्यिस्था िहेको छ।यस्िो सम्पन्त्त ि साधर् जो सकैुको र्ाम िोग िा स्िानमत्िमा िएपनर् 
जफि हतुछ।28 िि कसूिमा संलग्र् र्िहेको नर्दोष व्यन्िको कारू्र्ी अनधकािको िर्े समनु्चि रुपमा संिक्षर् 
गर्ुनपदनछ।उि सम्पन्त्त नर्सगन गिेको िा नर्दोष व्यन्िको सम्पन्त्त िा साधर् िएको िा अतय कुरै् कािर्ले जफि 
गर्न र्सवकर्े िएमा कसूिदािको सो मूल्य बिाििको अतय सम्पन्त्त जफि हतुछ।अनियोजर्किानले यस्िो सम्पन्त्त ि 
साधर् अर्सुतधार्बाट खलुाउर् िा देखाउर् लगाई जफिको मागदाबी अनियोगपत्रमा नलर्पुरे् हतुछ। 

सम्पन्त्त शदु्दीकिर्को कसूिबाट कसैलाई हानर् र्ोक्सार्ी पगुेको िहेछ िर्े हानर् र्ोक्सार्ीको नबगो खलेुकोमा सो 
नबगो कसूिदािबाट असलु गिी पीनििलाई ििाईददर्पुदनछ िर्े जीउधर्को हानर् र्ोक्सार्ी िएको िहेछ िर्े पीनििलाई 
मर्ानसब क्षनिपूनिन ििाईददर्पुरे् हुाँदा यस विषयमा समेि अनियोजर्किानले ध्यार् ददर्पुरे् हतुछ।  

४४..३३  ससजजााययककोो  ममाागगददााििीीममाा  छछुुटट  ददददर्र्े े  

सम्पन्त्त शदु्दीकिर् कसूिको अर्सुतधार्को काम कािबाहीमा सहयोग गरे् अनियिुलाई अर्सुतधार् अनधकािीले 
आफ्र्ो साक्षीको रुपमा प्रस्ििु गिी नर्जलाई सजायको मागदाबीमा पूर्न िा आन्शंक छूट ददई अनियोगपत्र दायि 
गर्नसक्छ।29 अर्सुतधार् अनधकािी िा सिकािी िकील समक्ष कसूि स्िीकाि गिी सानबिी िएमा ि अतय अनियिु 
पत्ता लगाउर् िा सो कसूिमा संलग्र् अतय कसूिदाि िा नगिोह िा मखु्य व्यन्ि िा कसूिमा संलग्र् अतय व्यन्िलाई 
पिाउ गर्न िा कुरै् संगदठि िा समूहगि रुपमा िएको कसूि िए सो कसूिमा संलग्र् अतय व्यन्ि िा स्थार् 
देखाउर् िा कसूि सम्बतधी दशी प्रमार् बिामद गर्न िा जफि गर्न सघाउ पयुानएको अिस्थाले पनर् सहयोग गिेको 
देन्खतछ। 

४४..४४  ससम्म्बबद्दद्द  ककससूूििममाा  ममु�ु�ाा  चचललााउउर्र्  अअननर्र्ििााययनन  र्र्हहुरु्र्े े
सम्पन्त्त शदु्दीकिर्को कसूिमा अर्सुतधार् गदान प्राप्त प्रमार्बाट सम्बद्द कसूि िा सम्पन्त्त शदु्दीकिर् सम्बतधी 
कसूिमध्ये कुरै् एक िा दबैु कसूिमा म�ुा चलाउर् बाधा पदैर्।साथै सम्बद्द कसिुमा म�ुा र्चलेको िा चलेको 
िएपनर् म�ुाको वकर्ािा र्िएको अिस्थामा पनर् सम्पन्त्त शदु्दीकिर्को कसूिमा म�ुा चलाउर् ि सजाय गर्न बाधा 
पदैर्।30 सम्पन्त्त शदु्दीकिर्को कसूि स्थावपि हरु् सम्बद्द कसूि हरु्पुरे् ि सम्पन्त्त आजनर् गिी सोको धािर् गिेको 
हरु्पुरे् िन्ने अबधािर्ागि मातयिा िहेपनर् उन्ल्लन्खि व्यिस्थाले सम्बद्द कसूिमा म�ुा चल्र्पुरे् िा सम्बद्द कसूिको 
म�ुा वकर्ािा िा फैसला हरु्पुरे् अनर्िायन मार्ेको देन्खदैर्।िथापी सम्बद्द कसूिबाट सम्पन्त्त आजनर् गिी शदु्दीकिर्को 
कसूि गिेको िर्े अनियोजर्किानले पिुी गर्ुनपदनछ। 

                                                           
27  सम्पन्त्त शदु्दीकिर् नर्िािर् ऐर्को  दफा ३० 
28  ऐ  दफा ३४ 
29  ऐ. दफा ४४  
30  ऐ ऐर्को दफा २९   
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यस सम्बतधमा तयावयक अभ्यास हेदान कुरै् प्रनििादीलाई सम्बद्द कसूिमा अनियोजर् र्चलाईएको कािर्ले मात्र 
नर्जलाई सम्पन्त्त शदु्दीकिर्को कसूिमा अनियोजर् गर्न र्नमल्र्े िन्ने र्हरु्े व्याख्या सिोच्च अदालिले िविशचतर 
पाठकको म�ुामा गिेको छ।यस म�ुामा सम्पन्त्त शदु्दीकिर्को कसूि हरु् सम्बद्द कसूि ि त्यस्िो कसूिबाट प्राप्त 
सम्पन्त्तको विद्यमार्िा हरु्पुरे् िि म�ुा र्चलेपनर् सम्बद्द कसूिबाट आन्जनि सम्पन्त्त हरु्परे् नसद्दाति प्रनिपादर् 
गरिएको छ।31 ईच्छािाज िामा� िथा सपर्ा मल्ल समेि िएको सम्पन्त्त शदु्दीकिर् म�ुामा विशेष अदालिले 
सम्बद्द कसूिको म�ुा काठमािौं न्जल्ला अदालिबाट वकर्ािा र्िएपनर् विशेष अदालिमा दायि उि म�ुामा कसूि 
ठहि गिी सजाय ि सम्पन्त्त जफि समेि हरु्े फैसला गिेको छ।32  

यसैगिी र्ेपाल सिकाि विरुद्द गरुुप्रसाद तयौपार्े िएको सम्बद्द कसूिको रुपमा नित्री कािोबाि गिेको नधिोपत्र 
सम्बतधी ऐर् नबरुद्दको म�ुा काठमािौं न्जल्ला अदालिमा दायि िही नबचािानधर् िहेकोमा विशेष अदालिमा दायि 
सम्पन्त्त शदु्दीकिर् म�ुामा सो अदालिले कसूि ठहि गिी सम्पन्त्त शदु्दीकिर्को कसूिमा सजाय गिेको छ।33 

िाििमा सम्बद्द कसूिमा म�ुा र्चलेकोमा िा चलेि अनियिुले सफाई िएकोमा सम्पन्त्त शदु्दीकिर्को कसूि म�ुा 
स्ििः समाप्त हरु्े तयावयक मातयिा िहेको छ।34 र्ेपालमा सम्बद्द कसूिमा सफाई िएकोमा सम्पन्त्त शदु्दीकिर्को 
कसूिमा स्ििः सफाई हरु्े र्हरु्े िन्ने आनधकारिक व्याख्या हरु् बााँकी छ।िथापी सम्बद्द कसूिमा म�ुा र्चलेको 
िा चलेकोमा फैसला र्िएपनर् सम्पन्त्त शदु्दीकिर्मा म�ुा चलाउर् ि प्रमार्का आधािमा कसूि ठहि गिी सजाय 
गर्न िर्े बाधा र्परे् ऐर्को दफा २९ को कारू्र्ी व्यिस्था िथा तयावयक व्याख्याले स्थावपि गिेको छ। 

४४..५५  अअर्र्ुसुसततधधाार्र्  िि  अअननििययोोजजर्र्  ककााययननममाा  ससममततिियय 

सम्पन्त्त शदु्दीकिर्को अनियोजर्को विषय सम्बद्द कसूिसाँग सम्बन्तधि हरु्े हुाँदा सम्बद्द कसूि िए र्िएको ि सो 
कसूिबाट सम्पन्त्त आजनर् गिी शदु्दीकिर्का लानग लगार्ी गिेको िा लकुाई नछपाई िाखेको िा शंकास्पद कािोबाि 
गिेको विषय अनियोजर्मा महत्िपूर्न आधाि हतुछ।यसका लानग विन्त्तय जार्कािी ईकाई, सूचक संस्था, नर्यमर्कािी 
नर्काय िथा सम्बन्तधि विशेषज्ञको सहयोग ि सूचर्ा महत्िपूर्न आधाि ि प्रमार् हरु्सक्छ।िसथन यस्िा नर्कायसाँग 
समतिय कायम गरे् कुिामा अनियोजर्किानको िनूमकाले अनियोजर् कायनलाई प्रिािकािी बर्ाउर् मदि 
गदनछ।सम्बद्द कसूिको अर्सुतधार्मा प्रिािकािी रुपमा कायन गरे् िथा सम्पन्त्त शदु्दीकिर्को कसूिको पवहचार् 
गरे् ि सम्पन्त्त शदु्दीकिर्को कसूिसाँग सम्बद्द प्रमार् ि कागजािको खोजी ि संकलर् गरे् कुिामा समेि ध्यार् 
ददर्पुरे् हतुछ।विदेशी मलुकुमा िहेका प्रमार् कागज प्राप्तीमा पािस्परिक कारू्र्ी सहायिा लगायिका उपायको 
अिलम्बर्मा पनर् समतिय ि सहयोग आदार्प्रदार्मा ध्यार् ददर्पुदनछ। 

५५..  अअर्र्ुसुसततधधाार्र्  िि  अअननििययोोजजर्र्ममाा  ससुधुधााििककाा  ववििषषयय 

सम्पन्त्त शदु्दीकिर् नर्िािर् सम्बतधमा र्ेपालको संशोनधि कारू्र्ी सधुाि महत्िपूर्न प्राविनधक ि संिचर्ागि प्रबतध 
हो।िावष्ट्रय जोन्खम मूल्याङ्कर् ि क्षेत्रगि जोन्खम मूल्याङ्कर्का आधािमा जोन्खम केतरीि अर्सुतधार् ि अनियोजर् 
अिलम्बर् गर्ुनपरे् देन्खतछ।उच्च जोन्खमयिु आनथनक ि वित्तीय सम्बद्द कसूिको अर्सुतधार् गिी सम्पन्त्त शदु्दीकिर् 
सम्बतधी कसूिको अनियोजर्मा बवृद्द गर्ुन अर्सुतधार् ि अनियोजर्का लानग महत्िपूर्न कायन हो।  

सम्बद्द कसूिको सही अर्सुतधार् ि अनियोजर्ले मात्र सम्पन्त्त शदु्दीकिर्बाट प्राप्त सम्पन्त्त पवहचार् ि जफि गिी 
आनथनक ि विन्त्तय सशुासर् कायम गर्न सक्छ।सम्पन्त्त शदु्दीकिर् कसूिको अर्सुतधार् ि अनियोजर्का आफ्रै् 

                                                           
31  िविशचतर पाठक वि र्ेपाल सिकाि २०७८-CR-०२३६ सिोच्च अदालि, फैसला नमनिः २०८०।११।२ 
32  र्ेपाल सिकाि विरुद्द ईच्छािाज िामाङ समेि विशेष अदालिको फैसलाः ०७९-CR-००२२ नमनिः २०८०।१०।२१ 
33  र्ेपाल सिकाि विरुद्द गरुु प्रसाद तयौपार्े विशेष अदालि फैसला  ०८०-CR-००६३ नमनिः२०८१।१।२ 
34  Chetan Gupta v. DE and others 2024 Punjab High court-2024.4.29 Vijay Madanlal v. Union of India (7 July 2022)  
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जवटलिा ि कदठर्ाई छर्।पिम्पिागि अपिाधको अर्सुतधार् ि अनियोजर् गदै आएका र्ेपालका अर्सुतधार् संतयतत्र 
ि अनियोजर् नर्कायलाई यो कसूिको जवटलिा ि प्राविनधक पक्षका बािेमा ि यसले खोज्र्े विन्शि अर्सुतधार् ि 
अनियोजर्का बािेमा प्रन्शन्क्षि गर्न ि उच्च जोन्खमयिु कसिुमा केतरीि िै अर्सुतधार् ि अनियोजर् गरे् कुिामा 
केतरीि गर्ुन आिश्यक छ।िहआुयानमक विन्त्तय अपिाधको रुपमा िहेको यो कसूिको अर्सुतधार्मा नर्यमर्कािी 
नर्काय िथा सम्बद्द सूचक संस्था लगायि विन्त्तय जार्कािी ईकाईको सूचर्ा ि विश्लषेर् प्रनििेदर्ले अर्सुतधार् ि 
प्रमार् संकलर्मा सहयोग पगु्दछ।विदेशी िा�साँगको समतिय ि सहयोग प्रानप्त पनर् उन्त्तकै महत्िपूर्न िहतछ।यसका 
लानग पािस्परिक कारू्र्ी सहायिाका लानग समतियका उपाय अपर्ाउर् ि पािस्परिक संझौिा गरे् िफन  प्रयास गर्न 
आिश्यक हतुछ।  

सम्पन्त्त शदु्दीकिर् नर्िािर् प्रर्ालीमा अतय नर्काय ि सूचक संस्थाहरुले न्जम्मेिािी बहर् गर्ुनपरे् हतुछ।नर्यमर्कािी 
नर्काय लगायि सम्बद्द सबै नर्कायसाँगको समतिय अर्सुतधार् ि अनियोजर्कािी नर्कायका लानग महत्िपूर्न 
हतुछ।उच्च जोन्खमयिु सम्बद्द कसूि सम्बतधी म�ुाको अर्सुतधार् ि अनियोजर् प्रिािकािी बर्ाउर्े, सम्बद्द 
कसूिबाट आन्जनि सम्पन्त्त िोक्का, जफि ि रिकििीमा उल्लेखर्ीय ि ठोस कायन गरे् िथा अर्सुतधार् िथा 
अनियोजर्कािी नर्कायको क्षमिा विकास ि िी संस्थामा स्ोि साधर्को व्यिस्था सधुािका महत्िपूर्न क्षेत्र हो।सम्पन्त्त 
शदु्दीकिर् नर्िािर् प्रर्ालीको कायानतियर्को अिस्थामा सधुाि हरु् र्सकेको समेिका आधािमा र्ेपाललाई विन्त्तय 
काििाही कायनदलले अर्गुमर्मा िाखेको हुाँदा यसको अिधािर्ागि बझुाईमा एकरुपिा हरु् ि उच्च जोन्खमयिु 
सम्बद्द कसूिमा सम्पन्त्त शदु्दीकिर् कसूिको अर्सुतधार् ि अनियोजर्मा प्रिािकारििा बिाउर् पनर् अनर्िायन 
छ।यसमा सम्बद्द अनधकािीको प्रयास आिश्यक मात्र र्िै अनर्िाियन छ। 
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ललोोककििााजज  पपििााजजुलुलीी 
 

11..  ववििषषयय  प्रप्रििेेशश 

कुरै् म�ुामा अदालि िा म�ुा हेरे् अतय नर्काय/अनधकािीले गिेको फैसला िा अन्तिम आदेशको जार्कािी म�ुाका 
पक्षले प्राप्त गिेपनछ सो म�ुाको परु्िािेदकीय काििाही गरे् म्याद शरुु हतुछ । फैसला िा अन्तिम आदेशको 
जार्कािी पाएको मानर्र्े अिस्था िथा परु्िािेदकीय काििाहीको अिनध िा म्यादका बािेमा कारू्र्ले रै् व्यिस्था 
गिेको हतुछ । सिकाि िादी म�ुामा सिकािी िकीलले गर्ुनपरे् परु्िािेदकीय काििाहीका सम्बतधमा समेि कारू्र्ले 
विशेष व्यिस्था गिेको छ । महातयायानधििाको कायानलयबाट यस बािेमा नर्देशर् पनर् जािी िएका छर् ्। 
सिोच्च अदालिबाट म�ुाको सतदिन अर्सुाि िएका व्याख्याले यस सम्बतधमा थप मागननर्देश गदै प्रििा ल्याएको 
छ । म�ुाको परु्िािेदकीय काििाही गदान यी सबै पक्षमा सिकािी िकील िथा कारू्र् व्यिसायीले जार्कािी िाखेि 
निर्लाई आत्मसाि ्गिी आफूले गर्ुनपरे् कायनसम्पादर्लाई प्रिािकािी बर्ाउर् ुजरुिी हतुछ। यस आलेखमा वयरै् 
विषयिस्िकुो परिचचान गरे् प्रयास गरिएको छ । यो आलेख माफन ि प्रस्ििु गर्न खोन्जएको जार्कािी कुरै् र् कुरै् 
रुपमा सबैका लानग उपयोगी हरु् सक्र्े ि विशेषिः र्ि प्रिेशी सिकािी िकील िथा र्ीन्ज कारू्र् व्यिसायीका 
लानग बिी उपयोगी हरु् सक्छ की िन्ने अपेक्षा लेखकको िहेको छ ।  

22..  ययसस  आआललेेखखककोो  प्रप्रययोोजजर्र्ााथथनन  पपुरु्र्ििााििेेददककीीयय  ककााििििााहहीी  ससम्म्बबततधधीी  ससााममााततयय  पपररििचचयय 

कुरै् अदालि िा म�ुा हेरे् अतय अनधकािी/नर्कायले गिेको फैसला िा अन्तिम आदेशमा न्चत्त र्बझु्र्े पक्षलाई सो 
फैसला िा अन्तिम आदेश उपि परु्िािेदर् सनु्ने क्षेत्रानधकाि िएको अदालिमा कारू्र्ले नर्धानिर् गिेको प्रविया 
बमोन्जम परु्िािेदर् िा अतय नर्िेदर् गरे् अनधकाि हतुछ । शरुु फैसला िा अन्तिम आदेश उपि कारू्र्ले रै् 
परु्िािेदर् लाग्दैर् िर्ेको अिस्थामा बाहेक1 परु्िािेदर् गर्न पाउर्े म�ुाका पक्षको कारू्र्ी अनधकाि रै् हो । केही 
नर्न्िि अिस्थामा िर्े त्यस्िो फैसला िा अन्तिम आदेश उपि परु्िािेदर् लाग्र् र्सक्र्े गिी कारू्र्ले रै् शिन 
िोकेको हतुछ । जस्िैः- बाल अदालिबाट बालबानलकाले सफाई पाउर्े गिी िएको फैसला उपि कारू्र्को व्याख्या 
सम्बतधी त्रटुी िएको, र्जीिको गलि प्रयोग िएको िा बझु्र् ुपरे् प्रमार् र्बझेुको िा बझु्र् र्हरु्े प्रमार् बझेुको 
कािर्बाट इतसाफमा फिक पिेको अिस्थामा बाहेक  अतय अिस्थामा परु्िािेदर् लाग्दैर् ।2  

देिार्ी म�ुामा कारू्र् बमोन्जम म्याद प्राप्त िा िामेल िएपनछ प्रनिउत्ति पत्र र्ददई िा प्रनििाद र्गिी म्याद गजुािेको, 
नमलापत्र िएको, दािी वफिान नलएको ि वफिाद निसनमस िएकोमा परु्िािेदर् लाग्दैर् ।3 सिकाि िादी देिार्ी 

                                                           
र्ायब महातयायानधििा 
1 िमूी सम्बतधी ऐर्, २०२१ को दफा २६ च ले केही म�ुाको शरुु फैसला उपि रै् परु्िािदेर् र्लाग्र् ेव्यिस्था गिेको छ । 
2 बालबानलका सम्बतधी ऐर्, २०७५ को दफा ८१ (२)   
3  मलुकुी देिार्ी कायनविनध संवहिा, २०७४  को दफा २०६ 
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म�ुाको परु्िािेदर् सम्बतधी काििाहीमा सिकािी िकीलले प्रनििादीले गिेको परु्िािेदर्का हकमा उि अिस्थाको 
विद्यमार्िा ि छैर् िन्ने िफन  चर्ाखो िहर् ुपदनछ । यस्िै अिस्थाको विद्यमार्िा िहेका फौजदािी म�ुाको हकमा 
परु्िािेदर् लाग्र्े िा र्लाग्र्े िन्ने प्रि कारू्र्ी व्यिस्था छैर् ्।4 िथापी र्ेपाल सिकाि िादी िएको फौजदािी 
म�ुामा म�ुा वफिान िएको, व्यन्ििादी हरु्े फौजदािी म�ुामा दािी वफिान नलएको ि उि दिैु प्रकृनिका फौजदािी 
म�ुा नमलापत्र िएको अिस्थामा परु्िािेदर् लाग्र्े अिस्था स्ििाविक रुपमा रै् हुाँदैर् ।5 साविकको मलुकुी ऐर्मा 
कारू्र् बमोन्जम म्याद प्राप्त िा िामेल िएपनछ प्रनिउत्तिपत्र र्ददई िा प्रनििाद र्गिी म्याद गजुािेि बस्र्े फिाि 
प्रनििादीलाई परु्िािेदर् गर्न पाउर्े अनधकाि र्िएको6 ि हाल मलुकुी देिार्ी कायनविनध संवहिा, २०७४ ले पनर् 
देिार्ी म�ुाका हकमा यही व्यिस्था गिेको7  िि मलुकुी फौजदािी कायनविनध संवहिा, २०७४ मा फौजदािी म�ुाका 
हकमा यस बािेमा प्रि व्यिस्था र्िएको अिस्थामा फौजदािी म�ुामा अदालिबाट जािी िएको म्याद िीिपूिनक 
िामेल िएकोमा अदालिमा हान्जि िएि प्रनििाद िा प्रनिउत्ति र्गिी फिाि िहेका प्रनििादीले परु्िािेदर् गर्न पाउर्े 
र्पाउर्े िन्ने प्रश्नमा सिोच्च अदालिबाट एक म�ुामा फौजदािी म�ुाका हकमा यस्िा प्रनििादीमध्ये फैसलामा िोवकए 
बमोन्जम कैद िा जरििार्ा जे छ सो ििुार् गरे् प्रवियामा सहिागी िई समपनर् िएि कैद सजाय िएकोले 
कािागािबाट ि जरििार्ा मात्र िएकोले सो बमोन्जमको धिौटी िा कारू्र् बमोन्जम प्रविया पिुा गिी परु्िािेदर् 
गर्न पाउर्े गिी उदाि व्याख्या िएको छ ।8 यद्यपी िीर् सदस्यीय पूर्न इजलासबाट िएको यो व्याख्यामा एक 
जर्ा मार्र्ीय तयायाधीशले त्यस्िो अिस्थाको प्रनििादीले परु्िािेदर् गर्न र्पाउर्े व्याख्या गर्ुनिएको छ।   

दोश्रो िह अथानि पवहलो िहको परु्िािेदर् उपि िएको फैसला िा अन्तिम आदेश उपि परु्िािेदर् गरे् सम्बतधमा 
कारू्र्ले िोकेका नर्न्िि शिनको विद्यमार्िा िएमा मात्र परु्िािेदर् लाग्दछ । जस्िैः- तयाय प्रशासर् ऐर्, २०७३ 
ले उच्च अदालिले परु्िािेदर् सरु्ी गिेको फैसला िा अन्तिम आदेश उपि सिोच्च अदालिमा परु्िािेदर् लाग्र्का 
लानग नर्धानिर् गिेका शिन,9 िाजस्ि तयायानधकिर्ले परु्िािेदर् सरु्ी गिेको फैसला िा अन्तिम आदेश उपि सिोच्च 
अदालिमा परु्िािेदर् लाग्र्का लानग नर्धानिर् गिेका शिन,10 एिं न्जल्ला अदालिले परु्िािेदर् सरु्ी गिेको फैसला 
िा अन्तिम आदेश उपि उच्च अदालिमा परु्िािेदर् लाग्र्को लानग नर्धानिर् गिेका शिन11लाई यसको उदाहिर्को 
रुपमा नलर् सवकतछ ।  

उच्च अदालिले गिेको फैसला िा अन्तिम आदेश उपि कारू्र्ले नर्धानिर् गिेको शिनको विद्यमार्िा र्िई सिोच्च 
अदालिमा परु्िािेदर् लाग्र् र्सक्र्े म�ुामा सिोच्च अदालिमा म�ुा दोहोर् याई हेर्न नर्िेदर् ददर् सवकतछ ।12 

सिोच्च अदालिले गिेका फैसला िा अन्तिम आदेश उपि कारू्र्ले नर्धानिर् गिेको शिनको विद्यमार्िा िएमा सोही 
अदालिमा रै् परु्िािलोकर् गिी हेिी पाउर्का लानग नर्िेदर् ददर् सवकतछ ।13 

यस आलेखमा र्ेपाल सिकाि िादी हरु्े म�ुाका फैसला िा अन्तिम आदेश उपि मानथ उन्ल्लन्खि कारू्र्ी व्यिस्थाको 
अनधर्मा िही सिकािी िकीलबाट गरिर् ेपरु्िािेदर् एिं दोहोर् याई हेर्न िथा परु्िािलोकर् गर्नका लानग गरिर् े
                                                           
4  हेर्ुनहोस ्मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को परिच्छेद १४   
5  र्ेपाल सिकाि िादी हरु् ेफौजदािी म�ुामा म�ुा वफिान नलर्े, व्यन्ि िादी हरु् ेफौजदािी म�ुामा दािी वफिान नलर्े ि यी दिैु प्रकृनिका 

फौजदािी म�ुामा नमलापत्र हरु् ेप्रवियाका सम्बतधमा हेर्ुनहोस ्ऐ.ऐ. को परिच्छेद १२  
6  मलुकुी ऐर्को अदालिी बतदोबस्िको महलको २०८ रं्.  
7  मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २०६ (क) 
8  हेर्ुनहोस ्०७९- -००६५ मा सिोच्च अदालि पूर्न इजालसबाट नमनि २०८०/०२/१८ मा िएको फैसलाको बहमुिको िाय   
9  हेर्ुनहोस ्तयाय प्रशासर् ऐर्, २०७३ को दफा ९ (१) (ख) (ग)  
10  हेर्ुनहोस ्िाजस्ि तयायानधकिर् ऐर्, २०३१ को दफा ८   
11  हेर्ुनहोस ्तयाय प्रशासर्  ऐर्, २०७३ को दफा ८ (३) (ख) (ग)    
12  हेर्ुनहोस ्ऐ.ऐ. को दफा १२ (१) िथा मलुकुी देिार्ी कायनविनध संवहिा, २०७४  को दफा २१९ (१)    
13  हेर्ुनहोस ्ऐ. को िमशः दफा ११ (२) ि दफा २२० (२)  
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नर्िेदर्लाई परु्िािेदकीय काििाहीका रुपमा समेटी िि ्सम्बतधमा सिकािी िकीलले गर्ुनपरे् काििाहीका बािेमा 
चचान गरिएको छ । 

33..  र्र्ेपेपाालल  ससििककाािि  ििााददीी  हहुरु्र्े े िि��ााचचाािि  बबााहहेेककककाा  अअततयय  ममु�ु�ााममाा  ििााददीी  र्र्ेपेपाालल  ससििककााििककाा  ििफफनन बबााटट  ससििककााििीी  ििककीीललललेे  ममाात्रत्र  
पपुरु्र्ििााििेेददककीीयय  ककााििििााहहीी  अअततििगगननििककाा  पपुरु्र्ििााििेेददर्र्//ननर्र्ििेेददर्र्  गगर्र्ुुननपपर्रेे्   

कारू्र्मा अतयथा व्यिस्था िएकोमा बाहेक र्ेपाल सिकाि िादी हरु्े म�ुामा िादी र्ेपाल सिकािका िफन बाट 
परु्िािेदकीय काििाही अतिगनिका परु्िािेदर्/नर्िेदर् गरे् अन्ख्ियािी सिकािी िकीललाई मात्र प्राप्त छ । मलुकुी 
फौजदािी कायनविनध संवहिा, २०७४ ले यो संवहिाको अर्सूुची १ ि अर्सूुची २ का म�ुामा परु्िािेदर्, परु्िािलोकर् 
िथा म�ुा दोहोर् याउर्े नर्िेदर् गरे् अनधकाि सिकािी िकीललाई हरु्े छ िन्ने व्यिस्था गिेको छ ।14 सिकाि िादी 
देिार्ी म�ुामा पनर् यो अन्ख्ियािी मलुकुी देिार्ी कायनविनध संवहिा, २०७४ ले सिकािी िकीललाई रै् प्रदार् गिेको 
छ ।15 साविकको यस्िै प्रकृनिको कारू्र्ी व्यिस्थाको िोहमा र्ेपाल सिकाि िादी हरु्े म�ुामा सिकािी िकील 
बाहेक अतय नर्कायका अनधकािीले परु्िािेदर्/नर्िेदर् गिेकोमा त्यस्िो परु्िािेदर्/नर्िेदर् खािेज हरु्े व्याख्या 
सिोच्च अदालिबाट िएको छ । ित्कालीर् सिकािी म�ुा सम्बतधी ऐर्, २०४९ को दफा २४ (१) को कारू्र्ी 
व्यिस्था बमोन्जम सिकािी िकीलले परु्िािेदर् गर्ुनपरे्मा विशेष प्रहिी वििाग ि अन्ख्ियाि दरुुपयोग अर्सुतधार् 
आयोगका अनधकािीबाट परु्िािेदर् पत्र दायि िएका दईु िटा ि�ाचाि म�ुाको परु्िािेदर् खािेज िएको छ ।16 

सिोच्च अदालिबाट पनछल्लो पटक नमनि २०५६/१२/०४ मा उि व्याख्या िएपनछ अन्ख्ियाि दरुुपयोग 
अर्सुतधार् आयोग ऐर्, २०४८ मा नमनि २०५९/०४/३० मा िएको दोश्रो संशोधर्ले यो ऐर्को दफा ३५ 
(१) मा भ्रिाचाि म�ुामा परु्िािेदर् सम्बतधी काििाही अन्ख्ियाि दरुुपयोग अर्सुतधार् आयोग आाँफै िा आयोगले 
अन्ख्ियािी ददएको अनधकािीले गरे् व्यिस्था गिेको कािर् िि ्पिाि र्ेपाल सिकाि िादी हरु्े अन्ख्ियाि दरुुपयोग 
अर्सुतधार् आयोगले दायि गिेको भ्रिाचाि म�ुामा सो आयोगले परु्िािेदर्/नर्िेदर् दायि गर्न सक्छ । सो 
बाहेकका अतय र्ेपाल सिकाि िादी हरु्े म�ुामा िादी र्ेपाल सिकािको िफन बाट केिल सिकािी िकीलले मात्र 
परु्िािेदकीय काििाही अतिगनिका परु्िािदेर्/नर्िेदर् गर्ुनपदनछ । सिकािी िकील बाहेक अतय अनधकािीले 
अनियोगपत्र दायि गर्न पाउर्े र्ेपाल सिकाि िादी हरु्े म�ुामा अनियोगपत्र दायि गरे् अनधकािीले रै् 
परु्िािेदर्/नर्िेदर् गरे् समस्या यदाकदा देन्खर्े गिेको सतदिनमा त्यसो गदान हरु्े उि दषु्परिर्ामलाई ध्यार्मा िाखी 
सो दषु्परिर्ाम आउर् र्ददर् सिकािी िकील ि त्यस्िा अनधकािी दिैु सचेि िहर् ुपदनछ ।  

44..  ससििककााििीी  ििककीीललललेे  गगर्र्ुुननपपर्रेे्  पपुरु्र्ििााििेेददककीीयय  ककााििििााहहीीककोो  प्रप्रववििययाा  िि  ससोो  ककााििििााहहीीककोो  अअििननधध  ििाा  म्म्ययाादद 

यस आलेखमा सिकािी िकीलले सम्पादर् गर्ुनपरे् परु्िािेदर्, म�ुा दोहोर् याई हेरिपाउर्े नर्िेदर् ि परु्िािलोकर् 
नर्िेदर् सम्बतधी काििाहीलाई परु्िािेदकीय काििाहीको रुपमा चचान गरिएकोले उि िीर्िटै काििाहीका लानग 
कारू्र्द्वािा नर्धानरिि प्रविया ि म्याद िा अिनधको बािेमा यहााँ उल्लेख गरिएको छः- 

44..11..  पपुरु्र्ििााििेेददककीीयय  ककााििििााहहीीककोो  आआततििररििकक  प्रप्रववििययाा 

परु्िािेदर् सम्बतधी काििाही कारू्र्ले नर्धानिर् गिेको व्यिस्था बमोन्जम न्जल्ला अदालि, उच्च अदालि ि 
सिोच्च अदालिमा समेि गर्ुनपरे् हतुछ । म�ुा दोहोर् याई हेिी पाउर्े नर्िेदर् ि परु्िािलोकर्को नर्िेदर् 

                                                           
14 मलुकुी फौजदािी कायनविनध, संवहिा, २०७४ को दफा १८० (४)   
15 मलुकुी देिार्ी कायनविनध, संवहिा, २०७४ को दफा २६३ (१)   
16 हेर्ुनहोस ्र्े.का.प. २०५२, अंक ९, नर्.रं्. ६०६४ ि र्े.का.प. २०५६, अंक ८, नर्.रं्. ६७६४  
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सम्बतधी काििाही सिोच्च अदालिमा मात्र गर्ुनपरे् हतुछ । सिोच्च अदालिमा परु्िािेदर् लाग्र् र्सक्र् े
उच्च अदालिबाट िएका फैसाला उपि मात्र कारू्र्ले िोकेको नर्न्िि आधाि विद्यमार् िएमा सो आधाि 
छर् ्िन्ने न्जवकि नलई सिोच्च अदालिमा म�ुा दोहोर् याई हेिी पाउर्े नर्िेदर् गर्ुनपरे् हुाँदा17 सिकािी िकीलले 
गर्ुनपरे् यस सम्बतधी काििाहीको उठार् उच्च सिकािी िकील कायानलयबाट हरु्े गदनछ । यो नर्िेदर् र्गरे् 
नर्र्नय उच्च सिकािी िकील कायानलयको प्रमखुले रै् गर्न सक्दछ18िर् े नर्िेदर् गर्ुनपरे् प्रस्िाि नर्जले 
महातयायानधििाको कायानलयमा पठाए पिाि सो कायानलयबाट िि ्सम्बतधमा थप काििाही हतुछ ।19  

सामातयिया कुरै् अदालिबाट फैसला िा अन्तिम आदेश गरिसकेको म�ुा सोही अदालिबाट परु्िािलोकर् 
र्िए पनर् कारू्र्ले नर्धानिर् गिेका केही नर्न्िि अिस्थाको विद्यमार्िा िएमा सिोच्च अदालिले आफ्र्ो 
फैसला िा अन्तिम आदेशको आाँफै परु्िािलोकर् गिेि हेर्न सक्छ ।20 सिोच्च अदालिबाट िएका र्ेपाल 
सिकाि िादी हरु्े म�ुाका फैसला परु्िािलोकर् गर्न नर्िेदर् गर्न सवकर्े कारू्र्द्वािा नर्धानरिि अिस्थाको 
विद्यमार्िा िएमा सो अिस्था विद्यमार् छ िन्ने न्जवकि नलई सिोच्च अदालिमा नर्िेदर् गरे् सम्बतधी 
काििाही महातयायानधििाको कायानलयबाट रै् हरु्े गदनछ । 

कारू्र् बमोन्जम परु्िािेदर् लाग्र्े र्ेपाल सिकाि िादी हरु्े म�ुामा कुरै् अदालि िा म�ुा हेरे् अनधकािी िा 
नर्कायबाट िएको फैसला उपि परु्िािेदर् गर्ुनपरे् र्देन्खएमा परु्िािेदर् गर्ुन र्परे् कािर् सवहिको िाय 
सम्बन्तधि सिकािी िकील कायानलयले मानथल्लो सिकािी िकील कायानलयमा पठाउर् ुपरे् ि आफूलाई 
महातयायानधििाबाट प्राप्त अनधकाि प्रत्यायोजर्को सीमा बमोन्जम त्यस्िो प्रस्िाि उपि मानथल्लो सिकािी 
िकील कायानलयको प्रमखुले आाँफै अन्तिम नर्कासा ददर्े ि आफूले अन्तिम नर्कासा ददर् र्सक्र्े म�ुामा 
महातयायानधििाको कायानलयमा प्रस्िाि पठाई सो कायानलयबाट अन्तिम नर्कासा हरु्े गदनछ ।21 परु्िािेदर् 
गर्ुनपरे् देन्खएका त्यस्िा म�ुामा सम्बन्तधि सिकािी िकील कायानलयले परु्िािेदर् पत्रको मस्यौदा ियाि 
गिी परु्िािेदर्पत्र दायि गरे् न्जम्मेिािी िएको सिकािी िकील कायानलयमा पठाउर्पुरे् ि परु्िािेदर् पत्र 
दायि गरे् न्जम्मेिािी िएको सिकािी िकील कायानलयले उि प्रस्िाि बमोन्जम परु्िािेदर् गरे् िा र्गरे् 
नर्र्नय गर्न सक्दछ । परु्िािेदर् र्गरे् नर्र्नय गिेमा आफूलाई प्राप्त अनधकािको सीमा अतिगनि आफ्र्ो सो 
नर्र्नय अन्तिम र्हरु्े िएमा महातयायानधििाको कायानलयमा पठाउर् ुपदनछ ि सो कायानलयबाट अन्तिम 
नर्कासा हरु्े गदनछ । न्जल्ला अदालिमा रै् परु्िािेदर् लाग्र् ेम�ुाका हकमा िर्े न्जल्ला सिकािी िकील 
कायानलयका सिकािी िकीलले रै् न्जल्ला अदालिमा परु्िािेदर् दायि गर्ुनपदनछ ।22  

44..22..  पपुरु्र्ििााििेेददककीीयय  ककााििििााहहीीककोो  म्म्ययाादद  ििाा  अअििननधध 

44..22..11  आआततििररििकक  प्रप्रस्स्ििाािि  पपेेशश  गगर्रेे्  म्म्ययाादद  ििाा  अअििननधध 

                                                           
17 विस्ििृ जार्कािीको लानग हेर्ुनहोस ्तयाय प्रशासर् ऐर्, २०७३ को दफा ९ ि दफा १२ िथा मलुकुी देिार्ी कायनविनध संवहिा, २०७४ 
को दफा २१९  
18 विस्ततृ जानकारीको लावि हनेनुहोस ्सरकारी िकील सम्बन्धी वनयमािली, २०७७ को वनयम २४ (२)  
19 ऐ.ऐ. को वनयम २४ (१) 
20 विस्ततृ जानकारीको लावि हनेनुहोस् न्याय प्राशासन ऐन, २०७३ को दफा ११ र मनलनकी दिेानी कायुविवध संवहता, २०७४ को दफा २२०    
21 विस्ततृ जानकारीका लावि हनेनुहोस् सरकारी िकील सम्बन्धी वनयमािली, २०७७ को वनयम २३  
22 विस्ततृ जानकारीको लावि हनेनुहोस् ऐ.ऐ. को वनयम २२   
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मानथ प्रकिर् ४.१. बमोन्जम सिकािी िकीलले गर्ुनपरे् परु्िािेदकीय काििाहीमध्ये परु्िािेदर् ि म�ुा 
दोहोर् याई हेिी पाउर्े नर्िेदर् सम्बतधमा शरुु प्रस्िाि पठाउर्पुरे् दावयत्ि िएका सिकािी िकील कायानलयले 
(यो दावयत्ि परु्िािेदर् सम्बतधी काििाहीका हकमा न्जल्ला, उच्च ि विशेष िीर्िटै सिकािी िकील 
कायानलयको हरु् सक्र्े ि म�ुा दोहोर् याई हेिी पाउर्े नर्िेदर् सम्बतधी काििाहीका हकमा उच्च सिकािी 
िकील कायानलयको मात्र हरु्े) परु्िािेदर् सम्बतधी काििाहीका हकमा परु्िािेदर् म्याद शरुु िएको दश 
ददर्नित्र23 ि म�ुा दोहोर् याई हेिी पाउर्े नर्िेदर् सम्बतधी काििाहीका हकमा फैसला िा अन्तिम आदेश थाहा 
पाएको नमनिले पााँच ददर् नित्र24 मानथल्लो सिकािी िकील कायानलयमा प्रस्िाि पठाउर् ुपदनछ । दोश्रो िहको 
प्रस्िाि पठाउर्े दावयत्ि िएका सिकािी िकील कायानलयले (यो दावयत्ि उच्च सिकािी िकील कायानलयको 
मात्र हरु्े) परु्िािेदर् सम्बतधी काििाहीका हकमा आफू समक्ष प्रस्िाि प्राप्त िएको दश ददर् नित्र 
महातयायानधििाको कायानलयमा प्रस्िाि पठाउर् ुपदनछ ।25 परु्िािेदकीय काििाहीका सतदिनमा प्रस्िाि पेश 
गर्नका लानग कारू्र्ले नर्धानिर् गिेको यो अिनध व्यिहािमा िर्े पूर्निः लागू िएको देन्खाँदैर् । परु्िािेदर् 
नर्िेदर् सम्बन्तधि अदालिमा दायि गर्न कारू्र्ले नर्धानिर् गिेको म्याद नित्र काििाही सम्पन्न हरु्े गिी यस्िा 
प्रस्िािहरु पेश हरु्े गिेको ि्य व्यिहािले देखाएको छ । परु्िािलोकर् सम्बतधी नर्िेदर्का लानग िर् े
सिोच्च अदालिका फैसला उपि महातयायानधििाको कायानलयबाट रै् काििाही हरु्े हुाँदा यस सम्बतधी 
नर्िेदर् सिोच्च अदालिमा दिान गर्न कारू्र्ले नर्धानिर् गिेको म्यादलाई विचाि गिेि सो म्याद नित्र िि ्
सम्बतधी काििाही सम्पन्न गरे् अभ्यास िहेको छ ।26   

44..22..22  पपुरु्र्ििााििेेददर्र्  पपत्रत्र  ददााययिि  गगर्र्ुुननपपर्रेे्  म्म्ययाादद  ििाा  अअििननधध 

परु्िािेदर् पत्र दायि गरे् म्यादलाई म�ुाको कायनविनधको आधािमा संन्क्षप्त, विशेष ि सामातय गिी िीर् िगनमा 
बााँिेि हेर्ुनपदनछ । मलुकुी फौजदािी कायनविनध संवहिा, २०७४  फौजदािी म�ुाका लानग िथा मलुकुी देिार्ी 
कायनविनध संवहिा, २०७४ देिार्ी म�ुाका लानग सामातय कायनविनधगि प्रािधार् िएका कारू्र् हरु् ्िन्ने कुिा 
यी दिैु कारू्र्मा िएको छुटै्ट विशेष कारू्र्मा व्यिस्था िएको कुिामा सोही कायनविनध ि त्यस्िो व्यिस्था 
र्िएकोमा यी संवहिाले व्यिस्था गिेको कायनविनध लागू हरु्े िन्ने व्यिस्थाबाट रै् प्रि छ ।27 विशेष अदालि 
ऐर्, २०५९ ले विशेष अदालिबाट हेरिर्े म�ुाका सम्बतधमा ि संन्क्षप्त कायनविनध ऐर्, २०२८ ले संन्क्षप्त 
कायनविनध लागू हरु्े म�ुाका हकमा छुटै्ट कायनविनधगि व्यिस्था गदै परु्िािेदर् गरे् म्यादका बािेमा पनर् छुटै्ट 
व्यिस्था गिेका छर् ्। यस बाहेक केही विशेष ऐर्हरुले पनर् यस्िो म्याद सम्बतधमा छुटै्ट व्यिस्था गिेका 
छर् ्। यस्िो छुटै्ट विशेष व्यिस्था िए बाहेकका बााँकी फौजदािी िा देिार्ी म�ुामा मात्र फौजदािी िथा 
देिार्ी कायनविनध संवहिाले नर्धानिर् गिेको म्याद अकवषनि हतुछ । यस पषृ्ठिमूीमा र्ेपाल सिकाि िादी हरु् े
म�ुाको परु्िािेदर् म्यादलाई नर्म्र्ार्सुाि हेरिर्पुदनछः-  

      44..22..22..11  ववििशशेेषष  ककााययननववििननधध  ललाागगूू  हहुरु्र्े े ममु�ु�ााममााःः-- 

                                                           
23  हेर्ुनहोस ्ऐ.ऐ.को नर्यम २२ (१) ि २३ (१)  
24  हेर्ुनहोस ्ऐ.को नर्यम २४ (१)  
25  हेर्ुनहोस ्ऐ.को नर्यम २३ (२)   
26  लेखक नमनि २०५२/०९/२६ देन्ख  सिकािी िकीलका रुपमा कायनिि िहाँदाको अर्िुिका आधािमा उल्लेख गरिएको । 
27  विस्ििृ जार्कािीका लानग हेर्ुनहोस ्मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ३ ि मलुकुी देिार्ी कायनविनध संवहिा, 

२०७४ को दफा ३  
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विशेष अदालिको फैसला िा अन्तिम आदेश उपि त्यस्िो फैसला िा अन्तिम आदेश िएको नमनिले पैनिस 
ददर्नित्र सिोच्च अदालिमा परु्िािेदर् गर्न सवकर्े व्यिस्था छ ।28 काब ुबावहिको परिन्स्थनि पिेमा बिीमा 
पतर ददर्सम्म म्याद थानमर् सक्छ ।29 विशेष अदालि बाहेक अतय अदालिबाट हेरिर्े केही म�ुाहरुमा पनर् 
विशेष अदालि ऐर्, २०५९ बमोन्जमको कायनविनध प्रयोग हरु्े िन्ने केही कारू्र्मा उल्लेख िएको  

देन्खतछ । जस्िैः लागू औषध (नर्यतत्रर्) ऐर्, २०७३ को दफा २१ क (२), िाजस्ि चहुािट (अर्सुतधार् 
िथा नर्यतत्रर्) ऐर्, २०५२ को दफा २२, िर् ऐर्, २०७६ को दफा ६७ (२) का व्यिस्था यसको 
उदाहिर् हरु् ्। विशेष अदालि बाहेक अतय अदालिबाट हेरिर्े यस्िा प्रकृनिका म�ुामा परु्िािेदकीय 
काििाहीको म्याद विशेष अदालि ऐर्, बमोन्जम हरु्े िा अतय सामातय कायनविनध बमोन्जम हरु्े िन्ने सतदिनमा 
सिोच्च अदालिबाट िामसतुदि िाय िि वि. उच्च अदािल पाटर् समेि िएको ितदीप्रत्यक्षीकिर् म�ुामा30 
िएको व्याख्या सातदनिनक देन्खतछ । यस म�ुामा सिोच्च अदालिबाट “विशेष अदालिले मात्र विशेष अदालि 
ऐर्, २०५९ अतिगनिको कायनविनध अपर्ाउर्े, अतय अदालिहरुले सोही ऐर्को दफा १२ अर्सुाि सामातय 
कायनविनध अपर्ाउर् ुपरे्” िन्न ेव्याख्या िई िाजस्ि चहुािट म�ुामा विशेष अदालि ऐर्, २०५९ को कायनविनध 
प्रयोग गिी पपुनक्षका लानग थरु्ामा िाख्न ेगिी िएको आदेशार्सुाि िान्खएको थरु्ा गैि कारू्र्ी हरु्े आदेश 
िएको छ । सिोच्च अदालिको प्रनििेदर्बाट काििाही शरुु िएको अको एक म�ुामा31विशेष अदालिले हेरे् 
िा हेिेको म�ुामा परु्िािेदर् म्याद ि म्याद िारिख थाम्र्े सम्बतधमा छुटै्ट व्यिस्था िएकोले त्यस्िा म�ुामा 
मात्र सो म्याद लागू हरु्े व्याख्या िएको छ । यो व्याख्याबाट  विशेष अदालि बाहेक अतय अदालिबाट 
िएका फैसला िा अन्तिम आदेश उपि विशेष अदालि ऐर्, २०५९ बमोन्जमको कायनविनध प्रयोग हरु्े िर्ेको 
आधािमा मात्र विशेष कायनविनध लागू र्हरु्े देन्खतछ । अिः विशेष अदालिबाट िएका फैसला िा अन्तिम 
आदेश उपि मात्र विशेष अदालि ऐर्, २०५९ को दफा १७ बमोन्जम शरुु परु्िािेदर् म्याद पैनिस ददर् ि 
सोही ऐर्को दफा ११ बमोन्जम थमाउर् पाउर्े म्याद पतर ददर् गरि जम्मा पचास ददर् परु्िािेदर् म्याद हरु् े
देन्खतछ। विशेष अदालिबाट हेिेको म�ुा मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को अर्सूुची १ िा 
२ मा परे् िए पनर् िी म�ुामा उि संवहिा बमोन्जमको परु्िािेदर् म्याद र्िई विशेष अदालि ऐर्, 2059 
बमोन्जमको परु्िािेदर् म्याद लागू हतुछ ।  

44..22..22..22  ससंंन्न्क्षक्षप्तप्त  ककााययननववििननधध  ललाागगूू  हहुरु्र्े े ममु�ु�ााममााःः-- 

संन्क्षप्त कायनविनध ऐर्, २०२८ ले संन्क्षप्त कायनविनध लागू हरु्े म�ुामा शरुु परु्िािेदर् म्याद फैसला िा अन्तिम 
आदेश थाहा पाएको नमनिले िीस ददर्32 ि थमाउर् पाउर्े म्याद पतर ददर्33 गरि जम्मा पैिानलस ददर् 
परु्िािेदर् म्याद हरु्े व्यिस्था गिेको छ । उि ऐर्को अर्सूुची १ मा उल्लेख िएका म�ुा िा अतय 
सम्बन्तधि ऐर्मा संन्क्षप्त कायनविनध लागू हरु्े कारू्र्ी व्यिस्था िएका (जस्िैः प्रनिनलवप अनधकाि ऐर्, २०५९ 
को दफा ३५ (२), नर्िानचर् (कसूि िथा सजाय) ऐर्, २०७३ को दफा ४२) म�ुामा िएको फैसला िा 

                                                           
28  विशेष अदालि ऐर्, २०५९ दफा १७  
29  ऐ.ऐ. को दफा ११ 
30 ०७६-WH-०३७३ (सं.इ.),आदेश वमवत २०७७/०२/३१  
31 ने.का.प. २०६०, अंक ५/६, वन.नं. ७२२०  
32 संविप्त कायुविवध ऐन, २०२८ को दफा ११ क 
33 ऐ.ऐ.को दफा ८ (क) 
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अन्तिम आदेश उपि सामातय कायनविनध सम्बतधी कारू्र्ी व्यिस्था बमोन्जमको परु्िािेदर् म्याद र्िई मानथ 
उन्ल्लन्खि संन्क्षप्त कायनविनध ऐर् बमोन्जमको परु्िािेदर् म्याद मात्र हतुछ। मलुकुी फौजदािी कायनविनध 
संवहिा, २०७४ को अर्सूुची १ िा २ मा पिेको िा मलुकुी देिार्ी संवहिा, २०७४ मा छुटै्ट परु्िािेदर् 
म्यादको व्यिस्था िएको िन्ने आधािमा संन्क्षप्त, कायनविनध लागू हरु्े िनर्एका त्यस्िा म�ुामा उि संवहिा 
बमोन्जमको परु्िािेदर् म्याद प्राप्त हुाँदैर् । यस सम्बतधमा सिोच्च अदालिबाट र्ेपाल सिकाि वि. यादि 
दिािी समेि िएको प्रनिनलवप अनधकाि म�ुामा34 प्रनिनलवप अनधकाि ऐर्, २०५९ को दफा ३५ (२) बमोन्जम 
प्रनिनलवप अनधकाि म�ुामा संन्क्षप्त कायनविनध लागू हरु्े हुाँदा संन्क्षप्त कायनविनध ऐर्, २०२८ बमोन्जम मात्र 
परु्िािेदर् म्याद हरु्ेमा सो ऐर् बमोन्जमको शरुु ि थमाउर् पाउर्े म्यादसमेि गजुािी पिेको र्ेपाल सिकािको 
परु्िािेदर्लाई खािेज गदै सिकािी म�ुा सम्बतधी ऐर्, २०४९ को अर्सूुची १ मा पिेको म�ुा िएको ि 
अदालिले सत्तिी ददर् परु्िािेदर् म्याद ददएको िन्ने आधािमा र्ेपाल सिकािको परु्िािेदर्लाई कारू्र् संम्मि ्
िएको मान्न र्नमल्ले व्याख्या िएको छ ।  

44..22..22..33  ससााममााततयय  ककााययननववििननधध  ललाागगूू  हहुरु्र्े े ममु�ु�ााममााःः--   

सामातय कारू्र्का रुपमा िहेका मलुकुी फौजदािी कायनविनध संवहिा, २०७४ ि मलुकुी देिार्ी कायनविनध 
संवहिा, २०७४ को कायनविनध लागू हरु्े म�ुामा यीरै् संवहिाले व्यिस्था गिे बमोन्जमको परु्िािेदर् म्याद 
लागू हतुछ । िथापी यो कायनविनध लागू हरु्े म�ुामध्येका कुरै् म�ुामा यी संवहिा बाहेकका छुटै्ट विशेष 
कारू्र्मा परु्िािेदर् म्यादका सम्बतधमा छुटै्ट व्यिस्था िहेछ िर्े सोही व्यिस्था रै् लागू हतुछ। जस्िैः 
बालबानलका सम्बतधी ऐर्, २०७५ को दफा ८१ (१), िेजाि िथा अतय घािक िासायनर्क पदाथन (नर्यमर्) 
ऐर्, २०७९ को दफा ३५, िाजस्ि चहुािट (अर्सुतधार् िथा नर्यतत्रर्) ऐर्, २०५२ को दफा २१, िावष्ट्रय 
नर्कुञ्ज िथा ितयजति ुसंिक्षर् ऐर्, २०२९ को दफा ३१ (४), िर् ऐर्, २०७६ को दफा ६७ (४) ले 
िि ्ऐर् अतिगनिका म�ुा (िर् म�ुामा िर्े न्जल्ला अदालिमा परु्िािेदर् लाग्र्े म�ुामा अथानि निनिजर्ल िर् 
अनधकृि ि अर्सुतधार् गर्न दजान पगुेको कमनचािीले गिेको नर्र्नय उपि मात्र पैनिस ददर् परु्िािेदर् म्याद 
हरु्े, सो बाहेकका न्जल्ला अदालिले गिेको फैसला उपि िर्े मलुकुी फौजदािी कायनविनध संवहिा, २०७४ 
बमोन्जमको सत्तिी ददर् परु्िािेदर् म्याद हरु्े) मा शरुु परु्िािेदर् म्याद पैनिस ददर् मात्र हरु्े व्यिस्था िएको 
कािर् मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को अर्सूुची १ िा २ का म�ुा िएको िन्ने आधािमा यी 
म�ुामा शरुु परु्िािेदर् म्याद सििी ददर् प्राप्त हरु् सक्दैर् । िि थमाउर् पाउर्े म्यादका बािेमा उि 
ऐर्हरुमा कुरै् व्यिस्था र्िएका कािर् सो हकमा सम्म सामातय कायनविनध अथानि मलुकुी फौजदािी कायनविनध 
संवहिा, २०७४ बमोन्जमको िीस ददर् म्याद प्राप्त हरु्े देन्खतछ । यस्िो विन्शि परिन्स्थनिमा बाहेक सामातय 
कायनविनध अतिगनिका र्ेपाल सिकाि िादी हरु्े फौजदािी म�ुामा शरुु परु्िािेदर् म्याद फैसला थाहा पाएको 
नमनिले सत्तिी ददर् ि थमाउर् पाउर्े म्याद िीस ददर् गरि जम्मा सय ददर् हतुछ ।35 र्ेपाल सिकाि िादी 
हरु्े सामातय कायनविनध अतिगनिका देिार्ी म�ुामा शरुु परु्िािेदर् म्याद फैसला थाहा पाएको नमनिले सििी 
ददर् हतुछ ।36 यो म्याद गनु्िएमा उि संवहिाको परिच्छेद  २१ बमोन्जमको थमाउर् पाउर्े म्याद अथानि 

                                                           
34 ने.का.प. २०६६, अंक ६, वन.नं. ८१७८  
35  मलुकुी फौजदािी कायनविनध, संवहिा, २०७४ को दफा १३४ (१)  
36  मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २६२ (१)   
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पतर ददर्मा37 अदालिले िीस ददर् सम्म म्याद थप गर्न सक्र्े38 व्यिस्था िएबमोन्जम पैिानलस ददर्सम्म म्याद 
थमाउर् पाउर्े देन्खाँदा जम्मा एक सय पतर ददर् म्याद हतुछ । 

44..22..33  ममु�ु�ाा  ददोोहहोोर्र्  ययााईई  हहेेििीी  पपााउउर्र्े े ननर्र्ििेेददर्र्  ििथथाा  पपुरु्र्ििााििललोोककर्र्  ननर्र्ििेेददर्र्  ददााययिि  गगर्र्ुुननपपर्रेे्  म्म्ययाादद  ििाा  अअििननधध 

44..22..33..11  ममु�ु�ाा  ददोोहहोोर्र्  ययााईई  हहेेििीी  पपााउउर्र्े े ननर्र्ििेेददर्र्  ददााययिि  गगर्र्ुुननपपर्रेे्  म्म्ययाादद  ििाा  अअििननधध   

उच्च अदालिबाट िएका फैसला िा अन्तिम आदेशमध्ये सिोच्च अदालिमा परु्िािेदर् लाग्र्े अिस्था र्िएका 
फैसला िा अन्तिम आदेश उपि मात्र सिोच्च अदालिमा म�ुा दोहोर् याई हेिी पाउर्का लानग नर्िेदर् गर्न 
सवकतछ । यो नर्िेदर् दायि गर्ुनपरे् म्यादका बािेमा तयाय प्रशासर् ऐर्, २०७३ ि मलुकुी देिार्ी कायनविनध 
संवहिा, २०७४ ले व्यिस्था गिेका छर् ्। उि दिैु कारू्र्ी व्यिस्था बमोन्जम उच्च अदालिबाट म�ुा  
फैसला िएको थाहा पाएको नमनिले पैिानलस ददर्नित्र यो नर्िेदर् ददर् सवकतछ ।39  फौजदािी म�ुामा मलुकुी 
फौजदािी कायनविनध संवहिा लगायि अतय कुरै् पनर् कारू्र्मा यो नर्िेदर्का हकमा म्याद थमाउर् सवकर् े
व्यिस्था र्िएकोले यो नर्िेदर् दायि गर्ुनपरे् जम्मा म्याद म�ुामा फैसला िएको थाहा पाएको नमनिले पैिानलस 
ददर् मात्र हतुछ ।  

44..22..33..22  पपुरु्र्ििााििललोोककर्र्  ननर्र्ििेेददर्र्  ददााययिि  गगर्र्ुुननपपर्रेे्  म्म्ययाादद  ििाा  अअििननधध 

सिोच्च अदालिले आफ्रै् फैसला िा अन्तिम आदेश केही नर्न्िि अिस्थामा परु्िािलोकर् गर्न सक्र्े व्यिस्था 
तयाय प्रशासर् ऐर्, २०७३ िथा मलुकुी देिार्ी कायनविनध संवहिा, २०७४ ले गिेका छर् ्। यसका लानग 
सिोच्च अदालिका तयायाधीशले फैसला िा अन्तिम आदेशमा हस्िाक्षि गिी प्रमान्र्किर् गिेको नमनिले साठी 
ददर् नित्र सिोच्च अदालिमा नर्िेदर् ददर्पुदनछ।40 यस सम्बतधमा सिोच्च अदालिबाट परु्िािलोकर् नर्िेदर् 
फैसला प्रमार्ीकिर् िएको ६० ददर् नित्र गरिसक्र् ुपरे् िर्ी व्याख्या समेि िएको छ41 । फौजदािी म�ुामा 
मलुकुी फौजदािी कायनविनध संवहिा सवहिका अतय कुरै् पनर् कारू्र्मा यो नर्िेदर्का हकमा पनर् गिुकेो म्याद 
थमाउर् सवकर्े व्यिस्था र्िएकोले यो नर्िेदर् दायि गर्ुनपरे् जम्मा म्याद फैसला िा अन्तिम आदेश 
प्रमान्र्किर् िएको नमनिले साठी ददर्मात्र हतुछ ।  

देिार्ी म�ुामा म�ुा दोहोर् याई हेिी पाउर् िथा परु्िािलोकर् गर्न नर्िेदर् ददर्े शरुु म्याद गिुर् गएमा गिुकेो 
म्याद थमाउर् सवकतछ िा सवकाँ दैर् िन्ने िफन  हेदान मलुकुी देिार्ी कायनविनध संवहिा, २०७४ ले देिार्ी म�ुामा 
यो संवहिा बमोन्जमको जरु्सकैु म्याद पतर ददर् सम्म थमाउर् सवकर्े व्यिस्था गिेकोले42 देिार्ी म�ुाका 
हकमा िर्े यो सवुिधा प्राप्त हरु् सक्र्े देन्खतछ ।  

55..   अअददााललििबबााटट  ककाार्रूू्र्र्ििःः  प्रप्रााप्तप्त  हहुरु्र्े े म्म्ययाादद  ििततददाा  बबििीी  पपुरु्र्ििााििेेददर्र्  म्म्ययाादद  प्रप्रााप्तप्त  ििईई  ससोोहहीी  म्म्ययााददककाा  आआधधााििममाा  पपुरु्र्ििााििेेददर्र्  
गगददाानन  हहुरु्र्े े ददुषु्ष्पपररििर्र्ाामम 

                                                           
37  ऐ.ऐ.को दफा २२३  
38  ऐ.को दफा २६२ (२)   
39  तयाय प्रशासर् ऐर्, २०७३ को दफा १२ (३) ि मलुकुी देिर्ी कायनविनध संवहिा, २०७४ को दफा २१९ (२)  
40  तयाय प्रशासर् ऐर्, २०७३ को दफा ११ (४) िथा मलुकुी देिर्ी कायनविनध संवहिा, २०७४ को दफा २२० (३)   
41  र्े.का.प. २०८०, अंक १, नर्.रं्. ११००४ 
42  मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २२३  
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मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को अर्सूुची १ ि २ का म�ुामा शरुु परु्िािेदर् म्याद फैसला िएको 
नमनिले सििी ददर् हरु्े व्यिस्था यस संवहिाको दफा १३४ (१) ले गिेको छ । मलुकुी देिार्ी कायनविनध संवहिा, 
२०७४ को दफा २६२ (१) ले सिकाि िादी देिार्ी म�ुामा शरुु परु्िािेदर् म्याद फैसला िएको थाहा पाएको 
नमनिले सििी ददर् हरु्े व्यिस्था गिेको छ । यी म�ुाहरुमध्ये कुरै् म�ुा विशेष अदालिले फैसला गिेका विशेष 
अदालि ऐर्, २०५९ को कायनविनध लागू हरु्े, कुरै् म�ुा संन्क्षप्त कायनविनध लागू हरु्े ि कुरै् म�ुामा विशेष ऐर्ले 
छुटै्ट परु्िािेदर् म्यादको व्यिस्था गिेको हरु् सक्र् ेबािेमा मानथ प्रकिर् ४.२.२. मा चचान गरि सवकएको छ । 
यस्िा म�ुामा अदालिले मलुकुी फौजदािी कायनविनध संवहिा ि मलुकुी देिार्ी कायनविनध संवहिा बमोन्जमको म्याद 
ददएि सोही आधािमा परु्िािेदर् गरिएमा विशेष कारू्र्ी प्रितधबाट परु्िािेदर् गर्नका लानग प्राप्त हरु् सक्र्े शरुु 
िथा थमाउर् पाउर्ेसमेि परु्िािेदर् म्याद गिुर् गई परु्िािेदर् पत्र खािेज हरु्े दषु्परिर्ाम आउर्े हुाँदा यसिफन  
चर्ाखो हरु्पुदनछ । सिोच्च अदालिबाट कारू्र्िः प्राप्त हरु्े म्याद ितदा बिी परु्िािेदर् म्याद अदालिले प्रदार् 
गदैमा कारू्र्िः प्राप्त हरु्े म्याद बढ्र् र्सक्र्े िर्ी धेिै म�ुामा परु्िािेदर् पत्र खािेज हरु्े व्याख्या िएको43 बािेमा 
विशेष सचेि हरैु् पदनछ ।    

66..  फफैैससललाा  ििाा  अअन्न्ततििमम  आआददेेशशककोो  जजाार्र्ककााििीी  पपााएएककोो  ममााननर्र्र्र्े े अअििस्स्थथाा 

म�ुामा हदम्यादको अिनध गर्र्ा गदान हदम्याद प्रािम्ि िएको िोनलपल्टदेन्ख गर्र्ा गिी हदम्यादम्यादको अिनध 
कायम गरितछ ।44 परु्िािेदकीय काििाहीका लानग म�ुाका पक्षले फैसला िा अन्तिम आदेशको जार्कािी पाएको 
ददर्लाई परु्िािेदर्/नर्िेदर् गरे् हदम्याद प्रािम्ि िएको ददर् मानर्ई सो को िोनलपल्टदेन्ख परु्िािेदर्/नर्िेदर् गरे् 
हदम्यादको अिनध (ददर्/मवहर्ा/िषन) गर्र्ा हरु्े हुाँदा फैसला िा अन्तिम आदेश थाहा पाएको िा सो को जार्कािी 
पाएको मानर्र्े ददर् कुर् हरु्े िन्ने कुिाले विशेष महत्ि िाख्दछ । प्रचनलि कारू्र्ी व्यिस्था ि सम्मार्ीि सिोच्च 
अदालिबाट िएका व्याख्या समेिका आधािमा िि ्सम्बतधमा यहााँ उल्लेख गरिएको छ ।  

66..11  फफौौजजददााििीी  ममु�ु�ााममाा 

मलुकुी फौजदािी कायनविनध संवहिा, २०७४  ले फौजदािी म�ुामा िएको फैसला िा अन्तिम आदेश के कस्िो 
अिस्थामा म�ुाका पक्षले जार्कािी पाएको मानर्र्े िन्ने बािेमा नर्म्र् व्यिस्था गिेको छः- 

66..11..11  ससििककााििीी  ििककीीलल  बबााहहेेकक  अअततययककाा  हहककममााःः-- अदालिले गिेको फैसला िा अन्तिम आदेश हुाँदाका बखि 
म�ुाको पक्ष िा नर्जको िारिस उपन्स्थि िएको िा नर्जको कारू्र् व्यिसायी उपन्स्थि िई बहस पैििी 
गिेको िहेछ िर्े म�ुाको पक्षले त्यस्िो फैसला िएको थाहा पाएको मानर्र्े कारू्र्ी व्यिस्था छ।45  यस 
प्रयोजर्ाथन   म�ुा फैसला हुाँदाका िखि म�ुाको पक्ष िा नर्जको िारिस िा कारू्र् व्यिसायी उपन्स्थि िएको 

                                                           
43  हेर्ुनहोस ्र्े.का.प. २०५८ अंक ३/४, नर्.रं्. ६९९९ (ितयजति ुम�ुा), र्े.का.प. २०६०, अंक ५/६, नर्.रं्. ७२२० (विशेष अदालिबाट 

फैसला िएका लागू औषध म�ुा), र्े.का.प. २०६०, अंक ११/१२, नर्.रं्. ७३०३ (िर् म�ुा), र्े.का.प. २०६६, अंक ६, नर्.रं्. 
८१७८ (संन्क्षप्त कायनविनध लागू हरु् ेप्रनिनलवप अनधकाि म�ुा)    

44  हेर्ुनहोस ्मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा ६२ (२) ि मलुकुी फौजदािी कायनविनध नर्यमािली, २०७५ को नर्यम 
८५ (२)    

45  मलुकुो फौजदािी कायनविनध संवहिा, २०७४  को दफा १३४ (३) को मूल व्यिस्था     
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अिस्थामा यदद सोही ददर् फैसला प्रमान्र्किर् िएको िहेर्छ िर्े फैसलाको पूर्न पाठ ियाि िई प्रमान्र्किर् 
िएको ददर्बाट मात्र फैसलाको जार्कािी पाएको मानर्र्े व्याख्या सिोच्च अदालिबाट िएको छ ।46   

66..11..22  ससििककााििीी  ििककीीललककाा  हहककममााःः-- सिकाि िादी फौजदािी म�ुामा िादी र्ेपाल सिकािका हकमा सम्बन्तधि 
सिकािी िकील कायानलयले अदालिद्वािा फैसलाको जार्कािी प्राप्त गिेको नमनिबाट फैसला िएको जार्कािी 
पाएको मानर्तछ ।47   

66..11..33  ममु�ु�ााककोो  ककााििििााहहीीममाा  शशुरुुरुददेेन्न्खख  र्रैै्  ससंंललग्ग्र्र्  र्र्ििहहेेककोो  अअननििययुिुि  ििाा  प्रप्रननििििााददीी,,  थथुरु्र्ाा  ििाा  ककैैददममाा  ििहहेेककोो  अअननििययुिुि  
ििाा  प्रप्रननििििााददीी  ििाा  एएउउटटाा  ममाात्रत्र  पपक्षक्ष  ििईई  एएककििफफीी  ककााििििााहहीी  ििएएककोो  ममु�ु�ााककोो  अअननििययुिुिककाा  हहककममााःः-- यस्िा प्रनििादीको 
हकमा अदालिले नर्धानरिि िााँचामा समाह्वार् सिह िामेल गरि िथा त्यस्िो समाह्वार् िामेल हरु् र्सकेमा 
र्ेपाल सिकािको स्िानमत्िमा िहेको िाव�य स्ििको कुरै् दैनर्क समाचाि पत्रमा सूचर्ा प्रकाशर् गिी फैसला 
िा अन्तिम आदेशको जार्कािी ददर्पुरे् कारू्र्ी प्रािधार् िएकोले त्यस्िा अनियिु िा प्रनििादीले त्यस्िो 
समाह्वार् िीिपूिनक िामेल िएको िा सूचर्ा प्रकाशर् िएको नमनिबाट फैसला िा अन्तिम आदेशको जार्कािी 
पाएको मानर्तछ ।48   

66..11..44  ममु�ु�ााककोो  पपक्षक्षललेे  फफैैससललाा  ििाा  अअन्न्ततििमम  आआददेेशशककोो  र्र्क्कक्कलल  उउििााििेेिि  ननललएएककोो  ननममननििबबााटट  फफैैससललााककोो  जजाार्र्ककााििीी  
पपााएएककोो  ममााननर्र्र्र्ेःेः--  मानथ प्रकिर् ६.१.१. देन्ख ६.१.३. सम्म  उन्ल्लन्खि कुरै् पनर् िरिकाबाट जार्कािी 
र्पाएको अिस्थामा    म�ुाको पक्षले फैसला िा अन्तिम आदेशको पूर्न लेख प्रमान्र्किर् िएपनछ सो को एक 
िषन नित्र आाँफै िा आफ्र्ो िारिस िा कारू्र् व्यिसायी माफन ि फैसला िा अन्तिम आदेशको र्क्कल विनधिि ्
रुपमा नलएि जार्कािी प्राप्त गिेको िहेछ िर्े सो अिस्थालाई पनर् फैसला िा अन्तिम आदेशको जार्कािी 
प्राप्त गिेको मानर्र्े मातयिा िहेको छ । यस्िो अिस्थामा त्यसिी र्क्कल उिाि गिेि नलएको नमनिलाई सो 
बािेमा जार्कािी प्राप्त गिेको नमनि मानर्तछ । यस मातयिालाई सिोच्च अदालिले व्याख्या माफन ि स्पि 
पािेकोसमेि छ ।49 

66..11..55  फफैैससललाा  ििाा  अअन्न्ततििमम  आआददेेशश  ििएएककोो  ननममननििललेे  एएकक  बबषषननककोो  अअििननधध  र्र्ााघघेेपपननछछ  पपक्षक्षललेे  फफैैससललाा  ििाा  अअन्न्ततििमम  आआददेेशश  
ििएएककोो  स्स्ििििःः  थथााहहाा  पपााएएककोो  ममााननर्र्र्र्ेःेः--  फौजदािी म�ुाको  फैसला िा अन्तिम आदेशको जार्कािी मानथ प्रकिर् 
६.१.१. देन्ख ६.१.४. सम्म उल्लेन्खि कुरै् पनर् िरिकाबाट पक्षले प्राप्त र्गिेको अिस्थामा पनर् फैसला 
िएको नमनिले एक िषनको अिनध र्ाघेपनछ पक्षले फैसला िएको स्ििः थाहा पाएको मानर्र्े िर्ी कारू्र्ले 

                                                           
46  पूिनपाद् ८ को म�ुाको बहमुिको िायको प्रकिर् १९ मा फैसला िा अन्तिम आदेश हुाँदाका िखि म�ुाको पक्ष िा नर्जको िारिस िा 

कारू्र् व्यिसायी उपन्स्थि िएकोमा सोही ददर् फैसला िा अन्तिम आदेश िएको जार्कािी पाएको मानर्र् ेछ िने्न व्यिस्थानित्र फैसला 
िा अन्तिम आदेश ियाि िई प्रमान्र्किर् िएको नमनिलाई फैसला िा अन्तिम आदेश िएको नमनि मानु्नपरे् अथन स्ििः समािशे िहेको 
मानु्नपदनछ िर्ी व्याख्या िएको छ । र्े.का.प. २०७९, अंक ७, नर्.रं्. १०९११ को प्रकिर् ५ ि ७ मा फैसलाको पूर्न लेख सवहि 
पक्षले परु्िािदेर् म्याद प्राप्त गिेपनछ िा पक्षले फैसलाको पूर्न लेखको र्क्कल नलएपनछ मात्र फैसलाको पूर्न लेख बािेमा जार्कािी प्राप्त 
हरु्े हुाँदा सोही नमनिबाट मात्र मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा १३४ (१) बमोन्जम परु्िािदेर् गरे् प्रयोजर्का 
लानग सोही संवहिाको दफा १३४ (३) बमोन्जम विनधिि ्रुपले थाहा जार्कािी पाएको मानर्र् े विधवयकी आशय िहेको देन्खर् ेिर्ी 
व्याख्या िएको छ ।    

47  मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा १३४ (३) को प्रनिितधात्मक िाक्यांश    
48  हेर्ुनहोस ्पूिनपाद् ८ मा उन्ल्लन्खि म�ुाको बहमुिको िायको प्रकिर् २२   
49  हेर्ुनहोस ्ऐ.ऐ. 
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अर्मुार् गिेको छ ।50 फैसला िएको एक िषन फैसला प्रमान्र्किर् िएको िा फैसला िएको कुर् नमनिलाई 
आधाि मार्ेि गर्र्ा गरे् िन्ने बािेमा सिोच्च अदालिले व्याख्या गदै पक्षले फैसलाको पूर्न लेख ियाि 
िएपछी मात्र र्क्कल पाउर्े अिस्था हरु्े हुाँदा फैसला प्रमान्र्किर् िएको ददर्बाट एक िषन व्यनिि िएको 
ददर्देन्ख फैसला िएको स्ििः थाहा पाएको मानर्र्े आधािमा परु्िािेदर्को म्याद शरुु हरु्े िर्ी स्पि पािेको 
छ।51 यो प्रािधार् िादी र्ेपाल सिकाि ि प्रनििादी दिैुलाई लागू हरु्े प्रािधार् हो । त्यसथन मानथ प्रकिर् 
६.१.१. देन्ख ६.१.५. सम्मका कुरै् पनर् िरिकाबाट फैसला िा अन्तिम आदेशको जार्कािी प्राप्त र्िएपनर् 
फैसला िा अन्तिम आदेश तयायाधीश/म�ुा हेरे् अनधकािीबाट प्रमार्ीकिर् िएको एक िषन पगुेको 
िोनलपल्टदेन्ख म�ुाको पक्षले फैसला िा अन्तिम आदेशको जार्कािी प्राप्त गिेको मानर्ई परु्िािेदर्/नर्िेदर्को 
म्याद शरुु हरु्े हुाँदा यसिफन  म�ुाका पक्ष सचेि िहर् ुपदनछ । सिकािी िकीलका हकमा “फैसलाको पूर्न 
पाठ ियाि िई प्रमार्ीकिर् िएको नमनिले एक िषन पगु्र्े नमनि ितदा अगािै फैसलाको जार्कािी प्राप्त गिी 
परु्िािेदर्/नर्िेदर् सम्बतधी काििाही िई र्सकेको िए मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को 
दफा १३४ को उपदफा (४) को कारू्र्ी व्यिस्था िथा सिोच्च अदालिबाट उन्ल्लन्खि म�ुामा (०७८-
WH-०१७६/र्े.का.प. २०७९, अंक ७, नर्.रं्. १०९११) िएको व्याख्यालाई ध्यार्मा िाखी फैसलाको 
जार्कािी प्राप्त र्िएको िएपनर् अदालिबाट फैसला िई पूर्न पाठ ियाि िई प्रमार्ीकिर् िएको नमनिबाट 
एक िषन व्यनिि िएपनछ परु्िािेदर्/नर्िेदर् म्याद कायम गिी परु्िािेदर्/ नर्िेदर् सम्बतधी काििाही गरे् 
गिाउर्े” िर्ी महातयायानधििाको कायानलयबाट मािहिका सिकािी िकील कायानलयलाई नर्देशर्समेि जािी 
िएको छ ।52 

66..22  ददेेििाार्र्ीी  ममु�ु�ााममाा     

मलुकुी देिार्ी कायनविनध संवहिा, २०७४ ले देिार्ी म�ुाको परु्िािेदकीय काििाहीका लानग फैसला िा अन्तिम 
आदेशको जार्कािी पाएको मानर्र्े अिस्थाका बािेमा नर्म्र् व्यिस्था गिेको छः- 

66..22..11  ममु�ु�ााककोो  पपक्षक्ष  ििाा  ननर्र्जजककोो  ििााररििसस  अअददााललििममाा  हहाान्न्जजिि  ििईई  फफैैससललाा  ससुरु्र्ीी  ससुनुनर्र्पपााएएककोो  ककाागगजज  गगििेेककोो  ििाा  
ननर्र्जजककोो  ककाार्रूू्र्र्  व्व्ययििससााययीी  उउपपन्न्स्स्थथिि  ििईई  बबहहसस  पपैैििििीी  गगििेेककोोममााःः-- यस अिस्थामा फैसला िएकै नमनिबाट फैसला 
िा अन्तिम आदेशको जार्कािी पाएको मानर्तछ । यस प्रयोजर्ाथन सरु्िुाईको ददर् नर्धानिर् गरिएको िारिखमा 
म�ुाको पक्ष आाँफै िा नर्जको िारिस उपन्स्थि िएको, सोही ददर्मा म�ुाको फैसला िई फैसलाको पूर्न पाठ 
ियाि िएि तयायाधीशबाट प्रमान्र्किर् िएको िथा फैसला सनुर्पाएको कागज म�ुाका पक्षलाई गिाइएको 
हरु्पुदनछ ।  िि प्रमान्र्किर् र्िएको िए तयायाधीशबाट फैसला प्रमान्र्किर् गिेको ददर्बाट मात्र पक्षले 
फैसला िा अन्तिम आदेशको जार्कािी प्राप्त गिेको मानर्तछ।53  

66..22..22  ममु�ु�ााककोो  ससुरु्र्ुिुिााईई  ननर्र्धधााननििर्र्  गगररििएएककोो  ििााररििखखममाा  ममु�ु�ााककोो  पपक्षक्ष  ििाा  ननर्र्जजककोो  ििााररििसस  अअददााललििममाा  हहाान्न्जजिि  र्र्ििएएककोो  
ििाा  ननर्र्जजककोो  ककाार्रूू्र्र्  व्व्ययििससााययीी    उउपपन्न्स्स्थथिि  ििईई  ििहहसस  र्र्गगििेेककोो  अअििस्स्थथााममााःः-- यस अिस्थामा फैसला िा अन्तिम 

                                                           
50  मलुकुी फौजदािी कायनविनध संवहिा, २०७४  को दफा १३४ (४)  
51  र्े.का.प. २०७९, अंक ७, नर्.रं्. १०९११ को प्रकिर् ११  
52  हेर्ुनहोस ्महातयायानधििाको कायानलयको प.सं. ०७९/८० (नर्देशर्) च.रं्. १६७३ नमनि २०८०/०२/०२ को पत्रबाट जािी िएको 

नर्देशर् रं्. २६, महातयायानधििाको कायानलयको बलेुवटर् (स्थापर्ा ददिस विशेषाङ्क-२०८०), प.ृ ६८ 
53  हेर्ुनहोस मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २०० (१) (२) (५) िथा दफा २०५ (२) ि (३)  



50 km};nf jf clGtd cfb]zsf] hfgsf/L kfPsf] dflgg] cj:yf 

50 
 

आदेश िएको सूचर्ा सवहि म�ुाको पक्षलाई परु्िािेदर्को म्याद िीिपूिनक िामेल िएको नमनिबाट फैसला 
िा अन्तिम आदेशको जार्कािी पाएको मानर्तछ ।54 

66..22..33  ममु�ु�ााककोो  फफैैससललाा  ििाा  अअन्न्ततििमम  आआददेेशश  ििएएककोो  ददददर्र्ककोो  ििााररििखखममाा  ममु�ु�ााककोो  पपक्षक्ष  ििाा  ननर्र्जजककोो  ििााररििससललेे  फफैैससललाा  
ससुनुनर्र्पपााएएककोो  ककाागगजज  र्र्गगििेेककोो  ििाा  ननर्र्जजककोो  ककाार्रूू्र्र्  व्व्ययििससााययीीललेे  ििहहसस  र्र्गगििेेककोो  ििाा  फफैैससललाा  ििएएककोो  ससूूचचर्र्ाा  ससववहहिि  
पपुरु्र्ििााििेेददर्र्ककोो  म्म्ययाादद  ििीीििपपूूििननकक  ििााममेेलल  र्र्ििएएककोो  अअििस्स्थथााममााःः-- यस अिस्थामा म�ुाको पक्षले म�ुाको फैसलाको 
पूर्नपाठ प्रमान्र्किर् िएको छ मवहर्ासम्ममा फैसलाको र्क्कल नलएको नमनिबाट फैसला िा अन्तिम आदेश 
जार्कािी पाएको मानर्तछ ।55 

मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २५५ ले यस संवहिाको दफा २५४ बमोन्जम दायि िएका 
म�ुा सिकाि िादी देिार्ी म�ुा हरु्े व्यिस्था गिेको छ ।56 यी म�ुाको बहस पैििी प्रनििक्षा ि परु्िािेदकीय 
काििाही सिकािी िकीलले गर्ुनपदनछ ।57 यस्िा म�ुामा प्रमार् परिक्षर् गदान, सरु्िुाई गदान िा अदालिले उपन्स्थि 
हरु् िर्ी आदेश ददएको ददर् र्ेपाल सिकािको प्रनिनर्नधत्ि गर्न सिकािी िकील उपन्स्थि हरु्पुरे् बाहेक अतय 
अिस्थामा र्ेपाल सिकािको िफन बाट अदालिमा उपन्स्थि िई िारिख बस्र्पुदैर् ।58 यस परिप्रके्ष्यमा यस्िा सिकाि 
िादी देिार्ी म�ुामा िएको फैसला िा अन्तिम आदेशको जार्कािी सिकािी िकीलले पाएको मानर्र्े अिस्थाका 
हकमा पनर् मानथ प्रकिर् ६.२.१. देन्ख ६.२.३. सम्मकै अिस्था हो िा अदालिबाट सम्बन्तधि सिकािी िकील 
कायानलयमा फैसला िा अन्तिम आदेशको जार्कािी ददएपनछ त्यसिी जार्कािी प्राप्त िएको ददर्बाट हो िन्ने बािेमा 
कारू्र्ी व्यिस्था स्पि र्िएकोले यस सम्बतधमा सम्मानर्ि सिोच्च अदालिबाट स्थावपि र्जीिलाई आधाि मान्नुपरे् 
देन्खतछ । सम्मानर्ि सिोच्च अदालिबाट एक म�ुामा “ससििककााििीी  ममु�ु�ाा  ससम्म्बबततधधीी  ननर्र्ययममााििललीी,,  २२००११८८  ककोो  ननर्र्ययमम  ११२२  
((४४))  ममाा  श्रश्रीी  ५५  ककोो  ससििककाािि  ििााददीी  ििईई  ददााययिि  ििएएककोो  फफौौजजददााििीी  ममु�ु�ााममाा  ककुुर्रैै्  पपननर्र्  अअददााललििममाा  प्रप्रहहििीी  ककममननचचााििीी  ििाा  ससििककााििीी  
अअननििययोोििााललााईई  ििााररििखखममाा  ििाान्न्खखर्र्े े छछैैर्र्् ् िििि  अअददााललििललेे  त्त्ययस्स्ििाा  ममु�ु�ााककोो  ककााििििााहहीी  ननर्र्र्र्ननययललााईई  ससममयय  ससममययममाा  ििोोककेेककोो  
ििााररििखखककोो  ननललन्न्खखिि् ् ससूूचचर्र्ाा  ससििककााििीी  अअननििययोोििााललााईई  ददददर्र्े े छछ  िि  ससोो  ििााररििखखककाा  ददददर्र्  ििएएककोो  ककााििििााहहीी  ननर्र्र्र्ननययककोो  ननललन्न्खखिि  
ससूूचचर्र्ाा  पपननर्र्  ससििककााििीी  अअननििययोोििााललााईई  ददददर्र्ेछेछ  ििन्नन्ने े उउल्ल्ललेेखख  ििएएककोो  पपााइइततछछ  ।।  उउिि  व्व्ययििस्स्थथाा  अअर्र्ुसुसाािि  श्रश्रीी  ५५  ककोो  ससििककाािि  
ििााददीी  ििईई  ददााययिि  ििएएककोो  फफौौजजददााििीी  ममु�ु�ााममाा  श्रश्रीी  ५५  ककोो  ससििककााििललेे  ममु�ु�ााककोो  प्रप्रननििििक्षक्षााससम्म्मम  गगर्रेे्  िि  ििााररििखखममाा  बबस्स्र्र्ु ु र्र्पपर्रेे्  ििन्नन्ने े 
ददेेन्न्खखततछछ।।  ययद्यद्यपपीी  श्रश्रीी  ५५  ककोो  ससििककाािि  ििााददीी  ििईई  चचललेेककोो  ममु�ु�ाा  ननर्र्र्र्ननयय  हहुरु्र्े े अअििस्स्थथााममाा  ििााददीी  पपक्षक्षककोो  प्रप्रननििििक्षक्षाा  
ममहहााततययााययााननधधििििााककोो  ककााययााननललयय  अअततििगगननििककाा  ततययााययााननधधििििााहहरुरुद्वद्वााििाा  हहुतुतछछ,,  ििाापपननर्र्  अअततयय  पपक्षक्ष  ससििहह  ममु�ु�ााममाा  ििोोहहििििममाा  ििहहीी  
ननर्र्र्र्ननयय  ससुनु्नन्ने े िि  ननर्र्र्र्ननयय  ससुरु्र्ीी  पपााएए  ििर्र्ीी  ििाायय  ववककििााििममाा  ससहहीी  र्र्गगररििर्र्े े िि  ििााररििखखममाा  र्र्ििहहेेपपननछछ  उउिि  ननर्र्ययमम  ११२२  ((४४))  ललेे  
त्त्ययससोो  गगररििििहहर्र्ुपुपर्रेे्  प्रप्रययोोजजर्र्  ससममेेिि  र्र्हहुुाँाँददाा  ममु�ु�ाा  ममााननममललााममाा  ननर्र्र्र्ननयय  ििएएककोो  ससूूचचर्र्ाा  प्रप्रााप्तप्त  गगििेेपपननछछ  ममाात्रत्र  जजाार्र्ककााििीीममाा  आआउउर्र्े े 
ििएएबबााटट  ननर्र्र्र्ननयय  हहुुाँाँददााककैै  ननममननििममाा  श्रश्रीी  ५५  ककोो  ससििककााििललााईई  थथााहहाा  ििएएककोो  ममाान्नन्न  ननममल्ल्ददैैर्र्” िर्ी र्जीि प्रनिपादर् िएको छ 
।59 सिकाि िादी फौजदािी म�ुामा फैसला िा अन्तिम आदेश िएको एक िषन पगुेको अिनध पिाि स्ििः थाहा 
पाएको मानर्र्े अिस्थामा बाहेक त्यस्िो फैसला िा अन्तिम आदेशको जार्कािी अदालिबाट सम्बन्तधि सिकािी 

                                                           
54  हेर्ुनहोस ्ऐ.ऐ.को दफा २०० (३), २०५ (२) ि अर्सूुची २०  
55  हेर्ुनहोस ्ऐ. को दफा २०५ (४) 
56  विस्ििृ जार्कािीका लानग हेर्ुनहोस ्ऐ. को दफा २५४ ि अर्सूुची २८   
57  हेर्ुनहोस ्ऐ. को दफा २६१ (१) ि दफा २६३ (१)  
58  हेर्ुनहोस ्ऐ. को दफा १४२  
59  र्े.का.प. २०४५, अंक १, नर्.रं्. ३३२२  
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िकीलको कायानलयलाई प्राप्त िएको नमनिबाट मात्र जार्कािी पाएको मानर्र्े60 जस्िो स्पि कारू्र्ी व्यिस्था सिकाि 
िादी देिार्ी म�ुाका हकमा मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २००, दफा २०५ ि दफा २६२ 
लगायि अतयत्र किै र्िएको अिस्थामा सम्मानर्ि सिोच्च अदालिबाट प्रनिपाददि मानथ उन्ल्लन्खि र्जीिका 
आधािमा अदालिबाट फैसला िा अन्तिम आदेशको जार्कािी सम्बन्तधि सिकािी िकील कायानलयमा प्राप्त िएको 
नमनिबाट मात्र िादी र्ेपाल सिकािले जार्कािी प्राप्त गिेको मानर्र्े देन्खतछ । म�ुामा िारिखमा िस्र् ुर्परे् र्ेपाल 
सिकाि, प्रदेश सिकाि, स्थार्ीय िह, संिैधानर्क नर्काय िा अदालि बाहेक देिार्ी म�ुाको पक्षको रुपमा िहेका 
अतय (व्यन्ि/संघ/संस्था आदद) का हकमा मात्र म�ुाको फैसला िा अन्तिम आदेशको जार्कािी पाएको मानर्र्े 
मानथ प्रकिर् ६.२.१. देन्ख ६.२.३. सम्मका अिस्था आकृि हरु्े देन्खतछ । 

77..  ननर्र्ष्ष्ककषषनन 

अदालि िा म�ुा हेरे् अतय नर्काय/अनधकािीबाट िएका फैसला िा अन्तिम आदेश उपि गरिर्े परु्िािेदकीय 
काििाही म�ुाको महत्िपूर्न ि संिेदर्शील पक्ष हो । कारू्र्ले गिेका व्यिस्थाका आधािमा म�ुाका पक्षलाई 
परु्िािेदकीय काििाही अतिगनिका परु्िािेदर्/नर्िेदर् गर्न पाउर्े र्पाउर् ेकुिा नर्क्यौल हरु्े हुाँदा यो म�ुाको पक्षको 
नर्शनि मौनलक अनधकाि र्िई शसिन कारू्र्ी अनधकाि हो । 

कुरै् फैसला िा अन्तिम आदेश उपि परु्िािेदकीय काििाही अतिगनिका परु्िािेदर्, म�ुा दोहोर् याई हेिी पाउर्े 
नर्िेदर् ि परु्िािलोकर् नर्िेदर् लाग्र्े र्लाग्र्े ?, लाग्र्े िए के कुर् आधािमा लाग्र्े ?, सामातय/संन्क्षप्त/विशेष कुर् 
कायनविनध अतिगनि लाग्र्े ?, फैसला िा अन्तिम आदेश िएको जार्कािी म�ुाको पक्षले पाएको मानर्र्े अिस्था के 
हरु्े ?, म्याद कनि हरु्े ि कवहलेबाट म्यादको गर्र्ा शरुु हरु्े जस्िा विषयमा कारू्र्ले नर्धानिर् गिेका शिन 
परु्िािेदकीय काििाहीका लानग महत्िपूर्न मानर्तछर् ्। कारू्र्मा यो बािेमा िएका दद्वविधाजतय व्यिस्थालाई 
सम्मार्ीि सिोच्च अदालिले म�ुामा गिेको व्याख्या माफन ि स्पि पादै लगेको छ । म�ुाको पक्षका रुपमा िहेका 
व्यन्ि यस बािेमा सामातयियाः जार्काि हुाँदैर्र् ्। कारू्र् व्यिसायीले म�ुाको पक्षको िफन बाट यी सबै पक्षको 
ख्याल गदै पक्षको अवहि र्हरु्े गिी यस सम्बतधी काििाही गर्ुनपरे् हतुछ । सिकाि िादी म�ुामा ि कारू्र्ले 
अतयथा व्यिस्था गिेको अिस्थामा बाहेक िादी र्ेपाल सिकािको िफन बाट परु्िािेदर् गरे् र्गरे् नर्र्नय गरे् एक 
मात्र अनधकािी सिकािी िकील हतुछ । िसथन सिकािी िकील लगायि म�ुाका र्ीजी कारू्र् व्यिसायीले समेि 
म�ुाको फैसला उपिको परु्िािेदकीय काििाहीलाई प्रिािकािी बर्ाउर् उपिोि पक्षहरुमा ध्यार् ददर् ुपदनछ । 
मलुकुी देिार्ी िथा फौजदािी कायनविनध संवहिाहरुले यस सम्बतधमा गिेका परिमान्जनि  केही र्यााँ कारू्र्ी व्यिस्था 
िथा िी व्यिस्थाको िोहमा सिोच्च अदालिले गिेका व्याख्या समेिलाई आत्मसाि ्गिी म�ुाको परु्िािेदकीय 
काििाही गरिएमा यो काििाही थप प्रिािकािी िई म�ुाको काििाही ि वकर्ािा यथोन्चि समयमा हरु् सक्र्े हुाँदा 
त्यसिफन  सम्बन्तधि सबै खास गिी यो काििाहीका लानग अदालिमा म�ुा प्रिेश गिाउर् ेसिकािी िकील ि नर्जी 
कारू्र्ी व्यिसायीले ध्यार् ददर् जरुिी छ ।                

 
       
 

    

                                                           
60  हेर्ुनहोस ्मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा १३४ (४), दफा १३४ (३) को प्रनिितधात्मक िाक्यांश ि दफा १३२ 

(४) 
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ददददर्र्ेशेश  प्रप्रससाादद  न्न्घघननममििेे11  
                                          

ससााििाांशंश 

ममाार्र्िि  ििएएककाा  र्र्ााििााललेे  प्रप्रााप्तप्त  गगर्रेे्  ससम्म्पपुरु्र्नन  अअननधधककााििहहरुरु  ममाार्र्बब  अअननधधककाािि  हहुरु्र्् ् ।।  ययससममाा  ििााजजर्रैै्ननििकक,,  
अअननथथननकक,,ससााममाान्न्जजकक,,ससाास्स्ककृृननििकक,,ििौौननििकक  िि  ममर्र्ोोििैैग्ग्ययााननर्र्कक  प्रप्रककृृननििककाा  अअननधधककााििहहरुरु  पपददननछछर्र्् ् ।।  ममुलुलुकुक  जजननिि  ललोोककत्रत्राान्न्ततत्रत्रकक  
हहुतुतछछ।।  ववयय  ननबबषषययहहरुरु  पपननर्र्  त्त्ययननििककैै  बबननललययाा  हहुतुतछछर्र््।्।  ममाार्र्बब  अअननधधककााििककोो  ननबबश्वश्वब्ब्ययााववपप  घघोोषषर्र्ाापपत्रत्र  ११९९४४८८  ससबबैै  प्रप्रककृृननििककाा  
अअननधधककााििककोो  अअधधााििककोो  रुरुपपममाा  ििहहेेककाा  छछर्र््।्।    र्र्ेपेपााललककोो  शशााससर्र्ममाा  ललोोककििततत्रत्रककोो  अअभ्भ्ययाासस  ििएएककोो  ललााममोो  ससममयय  र्र्ििएएककोोललेे  
ममाार्र्बब  अअननधधककााििककोो  ननबबककाासस  ससततििोोषषजजर्र्कक  छछैैर्र््।्।  ननबबननििन्नन्न  शशााससर्र्  ककााललममाा  ककेेववहह  ससूूधधााििककाा  प्रप्रययााससहहरुरु  ििएएककाा  छछर्र््।्।  
ममाार्र्ििततययााययशशाा��,,  जजंंगगबबहहााददुिुि  ििाार्र्ााककोो  ममुलुलुकुकीी  ऐऐर्र्,,  चचततरर  ससम्म्ससेेििककोो  ससुधुधााििललगगााययििककाा  ककेेहहीी  ननबबषषययहहरुरु  स्स्ममििर्र्ीीयय  छछर्र््।्।  
२२००००४४  ककोो  ससंंननबबधधाार्र्  पपननछछ  ययसस  क्षक्षेते्रत्रममाा  ककेेहहीी  ससुधुधााििहहरुरु  हहुरु्र्  थथााललेे  ििर्र्े े २२००००७७  ककोो  ििााजजर्रैै्ननििकक  पपररििििििननर्र्  पपननछछ  थथपप  
ननबबस्स्ििाािि  ििययोो।।    पपंंचचााययििीी  शशााससर्र्  ककााललललााईई  ममाार्र्बब  अअननधधककााििककोो  दृदृववििललेे  उउन्न्चचिि  ममााननर्र्ददैैर्र्् ्   २२००४४७७  ससााललककोो  ससंंननबबधधाार्र्  
बबर्र्ेपेपननछछ  ननििब्रब्र  ननबबककाासस  ििएएककोो  ममााननर्र्ततछछ।।  बबििननममाार्र्  ससंंननबबधधाार्र्ललेे  ३३११  ििटटाा  ममौौननललकक  हहककककोो  व्व्ययििस्स्थथाा  गगििेेककोो  छछ।।  ककाार्र्ुरु्र्हहरुरु  
ननर्र्ममााननर्र्  ििएएककाा  छछर्र््।्।  २२११  ििटटाा  ययसस  ससम्म्बबततधधीी  ममहहााससन्न्ततधधककोो  र्र्ेपेपाालल  पपक्षक्ष  ििाािि  हहोो।।  ससााथथैै  ससबबोोच्च्चच  अअददााललििककोो  िि ुनुनममककाा  
पपननर्र्  ममहहत्त्ििपपुरु्र्नन  छछ  ििथथववपप  ककााययननततििययर्र्  पपक्षक्ष  ककममजजोोिि  ददेेन्न्खखततछछ।।  प्रप्रििााबबककााििीी  ककााययननततििययर्र्ककोो  ललााननगग  ििााज्ज्ययककाा  ससबबैै  पपक्षक्ष  
न्न्जजम्म्ममेेििाािि  बबन्नन्नु ु पपर्रेे्  ददेेन्न्खखततछछ।। 

र्ेपालको शासर् व्यिस्थालाई िंश पिम्पिा िथा प्रनिनर्नधमलुक गिी नबिाजर् गर्न सवकतछ। लामो समय िाजा 
महािाजाहरुको शासर् नथयो िर्े छोटो समय प्रनिनर्नधमलुक शासर्को अभ्यास गरिएको छ। शासर् व्यिस्थाको 
आधनुर्कीकिर् संगै मार्ि अनधकािका नबषयहरु बहृि बतदै आएका छर्।् विश्व समाजमा झै र्ेपाली समाजमा 
पनर् मार्ि अनधकािको अबधािर्ा ि नबकास प्रान्चर् समयदेन्ख आफ्र्ा मौनलकिामा हुाँदै आएको छ।वकाँ िािकानलर् 
समाज वपिकृानलर् नथयो। घिका ठुला परुुषहरुले िर्ेको सबैले मान्नु पदन्यो । परुुषहरुलाई र्ािीले सम्मार् गर्ुन 
पदन्यो ।2  त्यस बखि िर्न ब्यबस्था कायम नथएर् । जाि-जानिको कट्टि िाबर्ा बाट त्यो समाज मिु नथयो। 
दासयगुको चिम अबस्था िएपनर् मवहलाहरु विशेष स्िितत्र नथए। दासहरु आफ्र्ो दीर्हीर् अबस्थाको कािर् 
विरोह गदै गएपनछ उनर्हरुलाई सनुबधा ददर् "वकपट प्रथा"जस्िो सामवुहक िनुमब्यबस्था गरिएको नथयो । प्रत्येक 
                                                           
1  सहतयायानधििा महातयायानधििो कायानलय 
2   Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page 48 
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यगु परुुषले पजुा गरिसकेपनछ  हिेक लिाकु िीिलाई यसो ितदै सपथ खिुाए "जबसम्म हामी यी नर्षु्ठिी िाजाहरुको 
सिनर्ाश गदैर् िबसम्म घि फकन न्नौ "3 यसलाइ नर्िंकुशिा वििोधी धािर्ाको रुपमा बझुर् सवकतछ । प्रशासर्लाई 
विकेन्तरि बर्ाउर् वकिािकालमा नबनिन्न कायानलयहरुको स्थापर्ा गरिएको नथयो।नलच्छनब नसलालेखहरुमा उल्लेख 
गरिएका वकिाि िाषाका र्ाम िएका कुथेि, शलु्ली,नलङग्िल ि माप्चोक अड्डाहरु वकिािकालकै उपज हरु् ्।4 
नलच्छिीकानलर् एक मवहलाले आफुले गिेको पतुय प्रानप्तमा अको जतममा परुुष िएि जतमर् पाऊाँ  िन्ने चाहार्ा 
िाखेकी नथइर् ्। पनिको मतृ्य ुिएमा पन्िले सनि जार् ुपरे् नर्यम िएपनर् अनर्िायन नथएर्, न्जिर् िि नबधिुा न्जिर् 
नबिाउर्ुाँप्यो। लोग्र्े हिाए,जोनग िए,र्पुंसक िए िा पनिि िएमा परु्ननबबाह गर्न सिकािी अर्मुिी नथयो।िाजा 
मार्देबले मवहलाहरुलाई पनर् िाज्यको काममा सहिानग बर्ाएि यथोन्चि सम्मार् प्रदार् गिेका नथए। वयर्ले आन्फ्र् 
मािालाई िाजमािाको पदिीबाट सम्मानर्ि गिेि बेला-बेलामा िाजकाज सम्बन्तध सल्लाह ि सझुाब नलर्े गदनथे।वयर्ले 
सनिप्रथाको कठोििालाई नििस्काि गदै आन्फ्र्आमा सत्यििीलाई सनि जार् ददएर्र् ्।5 प्रशासर्मा नबकेतरीकिर् 
गरे् िाजाका रुपमा िसतिदेबको र्ाम इनिहासमा विशेष महत्िका साथ लेन्खतछ।वयर्को समयमा स्िायत्त शासर्को 
पनर् नबकास िएको नथयो। सार्ो निर्ो झगिा ि नबकास नर्मानर्को काम स्थार्ीय जर्िाले रै् नमलेि गदनथे। त्यस्िो 
कामका नर्न्म्ि उर्ीहरुले केतरमा धाउर् ुर्परे् ियो। िसतिदेिको मतृ्य ुियो वटस्टुङको ई. ५१२ को िग्र् 
अनिलेख ज्यादै न्जर्न िएपनर् अरु ित्कानलर् अनिलेख संग िलुर्ा गिी हेदान कुरै् गाऊाँ लाई कुरै् वकनसमको स्िशासर् 
सम्बतधी अनधकाि ददईएको अतदाज गरिएको छ । अंशबुमानले िाजितत्रात्मक शासर् संचालर् गिेका नथए। िि 
वयर्ले स्िायत्त शासर्को नबकासका नर्न्म्ि पाञ्चालीको ब्यबस्था गिे । नलच्छनबकानलर् र्ेपालमा र्ािीको स्थार् उच्च 
ि पजुर्ीय नथयो ।6 समाजको हिेक क्षेत्रमा र्ािीको सम्मार् गरितथो । नलच्छविकानलर् समाजलाई समनु्नि ि 
सम्मानर्ि बर्ाउर्मा िाज्यििी,िोनगर्ी,क्षेमसतुदिी,गरु्ििी,विजयििी,िाििी िथा जय सतुदिी जस्िा मवहलाहरुले ठुलो 
योगदार् पयुानएका नथए। नलच्छविकानलर् केही परिन्स्थनिमा विधिाको परु्विनबाह ि आईमाईले पवहलो पनि छोिी 
अको पनि संग जार् सक्र् ेअनधकािको स्िीकृिी ददईर्े गिेको एउटा सतदिन ई.६३३ को मानलगााँउको नसलालेखमा 
पिेको छ। यसिी हेदान नलच्छनबकालमा विधिा नबबाह,परु्नबबाह िा पोईल जार् ेआईमाईहरुलाई सिकािी स्िीकृिी 
ददएको देन्खतछ।नलच्छनबकालमा र्ािी न्शक्षामा पनर् विशेष जोि ददइएको नथयो।7 नलच्छविकालको तयाय प�िी 
धानमनक पिम्पिा िथा आचिर्मा आधारिि नथयो।कार्रु्को नर्मानर् िथा त्यसको कायानतियर् श्रिुी िथा धमनशा�का 
आधािमा गरित्यो। धमनशा�को ब्याख्या गर्न िाजदििािमा ठुल-ठुला वि�ार्हरु िान्खएका हतुथे।यी वि�िार्हरुले 
कार्रु् बर्ाउर् सिकािलाई म�ि गदनथे। िाजा मार्देब प्रथम लाई श्रनुि िथा धमनशा�का आधािमा शासर् गरे् 
िनर् वयर्को केटटोलको न्शलालेखमा लेन्खएको छ। नलच्छविकालका सार्ानिर्ा झै-झगिाको नर्र्नय गरे् न्जम्मा 
ग्राम पाञ्चानललाई ददईएको हतुथो।पाञ्चानलको तयायमा न्चत्त र्बझेुमा मानथल्लो िहमा उजिु गरे् कार्रु्ी ब्यबस्था 
कायम नथयो। यस्िा म�ुाहरुको नर्र्नय मानथल्लो िहमा िहेका अतििासर् िथा पिमासर् र्ामका िाजसंस्थाहरुले 
गदनथे।8 स्थानर्य िहको नर्र्नय मानथ प्रनिहाि माफन ि केतरमा म�ुा पगुेको एक मवहर्ा नित्र िाजाको अध्यक्षिामा 
बस्र्े अतििासर्ले म�ुाको वकर्ािा लगाउाँ्यो। र्ेपालको प्राचीर् िथा मध्यकालीर् समाज वपि ृसिात्मक िएको 

                                                           
3  इमार्नसंह चेम्जोङ, 2003, वकिााँि इनिहास, मतजिी प्रकाशर्, काठमािौं पेज ४६ 
4  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page  49 
5  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page 65  
6  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page 
7  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page  
8  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page  
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हरु्ाले मवहलाहरुले ितदा परुुषहरुले मार्ि अनधकािको बिी उपिोग गिेको पाइतछ ।9 मध्यकानलर् समाजमा 
पनर् लैंनगक नबिेद वि�मार् नथयो।सनि प्रथा, दास प्रथा,बाल नबबाह िथा बहनुबबाह जस्िा कुिीनिहरुबाट समाज 
आिाति नथयो। मल्लकालको पबुान�मा मार्ि अनधकािको अबस्था नलच्छनबकानलर् प्रिाबमा चलेको नथयो।यो 
समयमा पनर् धमनशास्त्रको प्रितु्ि नथयो। 

 िाजा जयन्स्थनि मल्लले अपिाधीको अपिाधअर्सुािको दण्िको नर्यम बर्ाए। वयर्ले कामदािको ज्यालाको पनर् 
स्पि वकटार् गिे। वयर्मा धानमनक सवहष्र्िुा नथयो। वयर्को िाज्यकालमा वहतद ुमन्तदि िथा बौ� मठहरुको परु्ः 
नर्िानर् िथा जीर्ो�ाि िएको नथयो। 10  स्थार्ीय क्षेत्रमा नमलापत्रको आधािमा म�ुा नछन्ने गरितथो। वयर्का पालाको 
तयायनबकानसर्ी( मार्ब तयायशास्त्र) मा मवहलाका सम्बतधमा ब्यबस्थाहरु नर्म्र् नथएः-(१) एउटै पनि कुदान सवृिमा 
खलक् परे् हुाँदा अको पनि नलर् पाउर्े िनर् ब्र�ाजीको सवृिमा खलल परे् ि िंश िदृ� र्हरु्े हुाँदा िोवकददएको 
समयपनछ हको पनि नलई घिजम गदान दोष र्लाग्र्े िनर्एको छ।(२) अंश सम्पनिका सम्बतधमा वपिाले स्िम 
आफ्र्ो सम्पनिको अंशबण्िा आफुलाई समार् रुपले बािेको अंश लाख्न ुपरे् ि नर्जको पन्िले पनिको शेषपनछ 
छोिाहरु सिह अंश पाउर्े ब्यबस्था गिेको पाईतछ।(३)वपिाको मतृ्यपुनछ छोिाले ि आमाको मतृ्यपुनछ छोरिले 
अंश िा स्त्रीधर् पाउर्े ब्यबस्था छ।(४)छोिा िएकी विधिाले हको नबबाह गिेमा उर्को स्त्रीधर् दोस्ो पनिले 
पाउर्े(५) लोग्र्ेले आफ्र्ो न्जिर्कालमा स्िास्र्ीलाई प्रमेपबुनक ददएको घिजग्गा आदी अचल सम्पिी बाहेकको 
सम्पिी लोग्र्ेको मतृ्यपुनछ स्त्रीले स्िितत्रिापिुनक िोग गर्न पाउर्े ब्यबस्था छ।िि अचल सम्पनि िोग गरे् 
सम्बतधमा कार्रु् मौर् छ।11 गद�र्शीर् िाजाका सबै छोिा ि छोिीका छोिाको समेि िाज्यरुपी सम्पनिमा अनधकाि 
मानर्एको यक्षमल्लका सतिार् सम्बतधी उि ि्यले ित्कानलर् िाजर्ीनिको नस�ातिको एक पक्ष पनर् स्पि हतुछ। 
महेतद मल्लले "टोल गाऊाँ को कचहिी टोल गाऊाँ मै नमलाईददर्,ु तयायको तयाय पार्ुन 12 िनर् आदेश ददएका नथए। 
वयनर् आफ्र्ा प्रजाले खार्ा खाएकी खाएर्र् ्िनर् थाहा पाऊर् छार्ोमा बसी शहि ििी हेदनथे ि यदद कुरै् घिबाट 
धिुा नर्स्केको र्देखे मानर्स पठाई बझु्र् लगाऊथे ि त्यस घिमा पकाऊर्े अन्न र्िएमा त्यसको ब्यबस्था पनर् 
नमलाईददतथे।13 मल्ल कालमा र्ेपाली समाजमा वहतद ुि बौ� बाहेक मनु्स्लम धमन पनर् चल्र् थालेको नथयो ि 
चलेको नथयो । मनु्स्लमहरु िि मल्लको पालादेन्ख उपल्यकामा पसेका नथए। यस्िैगिी प्रिाप मल्लका पालामा 
विन्ियर् धमन फैलाऊर् दईुिीर् विन्ियर्हरु पनर् आएका नथए िि र्ेपालका जर्िाहरु आफ्रै् धमन मार्ेि बनसिहे। 
गोखानलीहरुले विजय  गर्ुनितदा अगानि िनूम व्यिस्था ि िसू्िानमत्िको कि व्यिस्था बािेको सिकािी अनिलेखहरु 
कम छर् । महेशचतर िेग्मीको Land Tenure and Taxation in Nepal  ि  A  Study in Nepali Economic History 

िथा अतय प्राप्त प्रकाशर्हरुका आधािमा ित्काली समयको िनूम व्यिस्था बािेको न्चत्रर् नर्म्र् नलन्खि रुपमा गर्न 
सवकतछ (१) िाज्यनित्रको समस्ि िनूम िाज्यको अनधकाि िएको मानर्त्यो। (२) सम्पन्त्तको प्रमखु स्ोिको रुपमा 
मानर्एको िनूमलाई बााँझो िाख्न ेकुिा मातय हुाँदैर््यो । (३) ि ूस्िानमत्िले व्यन्िको सम्पन्निा िथा प्रनिष्ठाको प्रश्न 
बुाँझाउाँ्यो ।14 िाम शाहले र्गदमा १० प्रनिशि ितदा बिी व्याज प्रनिबषन नलर् र्पाईर्े ि ऋर् नलएको १० बषन 
पनछ दोब्बि ितदा बिी सााँिा असलु गर्न र्पाईर्े नर्यम बर्ाईददए।न्जन्तस माल सापट नलाँदा २५ प्रनिशि ितदा 

                                                           
9  National Human Rights Commission Nepal, 2018, SAMBAHAK, Vol.-8 page 165 
10  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page  
11  कारू्र् व्यिसायी क्लब २०६५, तयाय विकानसर्ी (मार्ि तयाय शाश्त्र), काठमािौं  
12  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page  
13  Prof. Dr. Shree Ram Prasad Updhaya, 2076, Ancient and Medieval History of Nepal, Ratna Pustak Bhandar, Page  
14  िा िाजेश गौिम, र्ेपालको िाजरै्निक इनिहास २०६३, ि ुाँिी प्रकाशर्, बागबजाि काठमािौं पेज २  
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बिी ब्याज नलर् र्पाउर्े नर्यम बर्ाईददए। पालो पालो गिी पानर् नबििर् गरे् नर्यम बर्ाईददए। जसअर्सुाि 
पधेंिामा जो पवहले पगु्छ ऊसैले पवहले पानर् िर्न पाउर्े िए। कुलो बाट पानर् ल्याउाँदा पालैपालो संग पानर्को 
प्रयोग गरे् न्स्थनि बााँधी ददए। सिकको दबैु वकर्ािामा रुख िोप्र् ुपरे् नर्यम बर्ाए। िी रुखहरु कसैले पनर् 
काट्र् र्पाउर्े ियो। िकू्षय हरु् र्पािस िर्ेि खोलाको दबैु छेउमा रुख िोप्र् ुपरे् नर्यम पनर् बर्ाई ददए। यदद 
कसैले कसैलाई बोन्क्सको आिोप लगाउर् ु  पिेमा पञ्चायिमा लार् ुपदन्यो।बोन्क्स सानबि गिाउर् सकेमा सो 
बोन्क्सलाई िाज्यबाट नर्कानलर् ेि बोन्क्स र्ठहरिएमा पोल गरे् ब्यन्िलाई आनथनक जरििार्ा गरे् नर्यम बर्ाईददए। 
नबह्रोटो वििाई िीर् सालसम्म आफै मोवहले खार्,ुिीर् साल पनछ देन्ख धनर्बोिी िलनसंङ संग नलर्।ु15  ज�बहादिुले 
सनिप्रथा जस्िो कुरििी बतद गर्न सर् ्१८५४ मा ियाि गिेको मलुकुी ऐर्16 मा यससम्बतधी एउटा निन्नै महल 
खिा गिी त्यस सम्बतधी नर्यम कार्रु् बर्ाएका नथए। जस अर्रुुप सनि प्रथा उपि नर्न्िि बतदेज लगाईएको 
नथयो।िी हरु्ः-(१) ११ िषन मनुर्का स्िास्र्ी मानर्सहरुले सनि जार् र्पाउर्े गिाए िि पनछ गएि सो िषन उपि 
संशोधर् गिी १६ िषन मनुर् उमेि िएकाले सनि जार् र्पाउर्े गिाए।(२) गिनििी स्िास्र्ी मानर्सले सनि जार् 
र्पाउर्े।(३) आन्फ्र् मानलक मिेको खण्िमा उसका दासदानसहरु सनि जार्े चलर् अगािी नथयो। जङग्बहादिुले 
अब उप्राति मानलक मदान दासदासीले सनि जार् ुर्पनर्े गिाए । (४) सनि जार् खोज्र् ेस्िास्र्ी मानर्सको केटाकेवटको 
उमेि १६ िषन र्पगुेमा पनर् सनि जार् र्पाउर्े गिाए।(५) सनि जार् र्चाहेको खण्िमा बलजफ्िी गर्न र्पाउर्े। 
यस प्रकािको बतदेज लगाए िापनर् जङग्बहादिुको मतृ्यमा उर्का रै् पन्िहरु सनि गएका नथए। जसले गदान 
इनिहासकािहरु ज�बहादिुले लगाएको बतदेजको कुरै् अथन िएर् िनर् ितदछर्।् जसलाई दठक मान्न सवकदैर्। 
त्यसैगिी सोही मलुकुी ऐर्मा दास प्रथाको अतयका लागी नर्म्र् प्रयासहरु िएको देन्खतछः-(१) कुरै् पनर् ब्यन्िको 
उमेि १६ िषन पगुेको छैर् िर्े उसलाई बतधक िाख्न र्पाउर्े।(२) कुरै् पनर् ब्यन्ि जसको उमेि १६ िषन ितदा 
बवि िए िापनर् उसको ईच्छा बेगि बतधक िाख्न र्पाउर्े।(३) कुरै् पनर् उमेिको केवटलाई बतधक िाख्न ुअपिानधक 
कायन मानर्र्े नर्न्िि गरियो।(४)बाब ुिा दाज ुिाई िएको कुरै् पनर् केवटलाई बतधक िाख्न र्पाउर्े।(५) ११ िषन 
र्पगुेको कुरै् पनर् बालकलाई बेच्र् र्पाउर्े(६) कुरै् पनर् केटाकेवटलाई दासदासी बर्ाउर्े उदेश्यले बेचनबखर् गर्न 
र्पाउर्े।(७) कुरै् पनर्  असि दासदनसलाई एकचोवट उसको मानलकले मिु गिेपनछ उसको िोग नर्को िएको 
खण्िमा परु्ःदासदनसको रुपमा प्रयोग गर्न र्पाउर्े बतदेज लगाए। कुरै्पनर् दासदानस मानलक कहााँबाट िागेि ििाई 
निि गई मोिङ ि र्यााँ मलुकुमा बसेको खण्िमा सधैंको नर्न्म्ि उसलाई परु्नरुपले मिु गर्ुन पदनछ अथानि उसलाई 
समािेि ल्याई परु्ःदासदासीको रुपमा प्रयोग गर्न मर्ाई गरिएको नथयो। चतरसमशेिको समयमा गरिएको सफल 
प्रयासमा यस प्रकािको कुरिनिलाई परु्नरुपले बतद गर्न दासदासीका मानलकहरुलाई अर्िुोध गरि एउटा अवपल 
नर्काले जसमा उर्ले यस प्रकािको अमार्बीय  ि समाजको कुरिनि अतत्य गर्न सिकािको कायनलाई सहयोग गर्न 
अर्िुोध गिेका नथए। यसिी दासदानसलाई स्िितत्र गिाउर् चतरसम्शेिले दासदासीहरुको संख्या ि उनर्हरुको 
मानलकको संख्याको गर्र्ा गिी अतिमा सर् ्१९२६ मा यसको अति गिी छािे। त्यनिखेि र्ेपालको जम्मा 
जर्संख्या ५५ लाख ७३ हजाि ७ सय ८८ नथयो। जसमा दासदानसहरुको संख्या ५१ हजाि ६ सय १९ नथयो 
ि दासदानसहरुको मानलकको संख्या १५ हजाि ७ सय १९ नथयो।यसिी मिु गरिर् लागेको दासदासीहरु उपि 
सिकािले १५ रु देन्ख ७५ रु सम्म नििेको देन्खतछ  ि जसको लानग सिकािले ३६ लाख ७० हजाि रु खचन 
गिेको ि सो मा ५१ हजाि ७ सय ८२ रु मात्र सिकािले आफ्र्ो िुकुवटबाट खचन गिेको कुिा १९ अगस्ट सर् ्

                                                           
15  िा िाजेश गौिम, र्ेपालको िाजरै्निक इनिहास २०६३, ि ुाँिी प्रकाशर्, बागबजाि काठमािौं पेज २१ 
16  प्रा िा जगदीश चतर िेग्मी, र्ेपालको िैधानर्क पिम्पिा २०७७, पैििी बकु हाउस प्रर्ाली ३३५ ३३६ ३३७ 
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१९२६ पायोनर्यि िन्ने पनत्रका (िाििको) ले लेखेको नथयो।बााँवक िकम पशपुनिर्ाथको िूकुटीबाट नर्काली खचन 
गरिएको नथयो।यसिी मिु गरिएको दासदासीहरुलाई ििाईको जंगल फािी िान्खयो ि सो ठााँऊलाई  अमलेखगतज 
र्ाम िान्खयो।यसिी मिु गरिएको दासदासीहमुा थोिै सख्यामात्र आफै स्िितत्र िएका ि केही मानलकले त्यसै 
स्िितत्र गिी ददएका पनर् नथए।17 यसितदा अगािी न्जल्लाको म�ुा सम्बतधी नर्र्नय पनर् केतरबाटरै् हतुथो अथानि 
कार्रु्ी रुपले केतरीकिर् नथयो िि कार्रु्मा नबकेतरीकिर्को सरुुिाि गयो। अब न्जल्लाले पनर् तयाय गर्न 
केतरलाई सोध्र् ुपरे् िएर्। तयायपानलका पहािी इलाकानिि कार्रु्ी कायन गरे् अठ्ठालाई अदालि िनर्तथो िर्े 
ििाईमा त्यस प्रकािको अड्डालाई अनमनर् िर्ेि िनर््यो। उपत्यकामा माधबिाज जोशीले पवहले देन्खरै् आयन समाजी 
िाबर्ा जर्िामा प्रचाि गर्न थानलसकेका नथए।महानबि स्कुल,र्ेपालर्ागरिक अनधकाि सनमनिले पनर् आ-आफ्र्ो 
िार्ाशासर् नबिोधी िाबर्ा फैलाउर्े कायन चाल ु रै् गदै आएका नथए । नब.स. १९८८ सालमा उमेश नबिम 
शाह,कप्तार् खण्िमार् नसंह,िंगर्ाथ शमान,मैर्ा बहादिु आददले "प्रचण्ि गोखान" स्थापर्ा गिी देशमा संसदीय ब्यबस्था 
कायम गरे् असफल प्रयास गिी जर्िाहरुमा स्िितत्रिाको िािर्ालाई जागिृ िलु्याएका नथए।18 नब .सं २००७ 
को िाजरै्निक परिििनर् संगै र्ेपालमा मार्ि अनधकािका नबषयहरु मौनलक हकको रुपमा परिििनर् हरु् थाले यो 
िम आज सम्म पनर् जािी िहेको छ। यसको मखु्य कािर्हरुमा लोकितत्रको शरुु, संविधार्को नबकास,अतििाव�य 
स्ििमा र्ेपालको आबद्िा िथा र्ागरिक चेिर्ाको विकास ि नबस्िाि रै् हो। मार्ि अनधकािका विषयहरुलाई 
संविधार्मा समािेश गर्ुन मौनलक हक हो । यसलाई मार्ि अनधकािको संिैधानर्क सनुर्न्िििा  िनर्तछ । 
सिकािको दमर् िा हस्िक्षेपबाट मिु गिी र्ागरिकका आधािििु अनधकाि संिक्षर् गर्ुन मौनलक हकको अनिि 
हो । मौनलक हकलाई लोकितत्रको आधािििु स्िम्ि मानर्तछ । यसको प्रत्याििुीले सबै र्ागरिकको आधािििु 
अनधकाि सिुन्क्षि हतुछर् ि मार्िीय मयानदा, समार्िा ि स्िितत्रिा सम्बतधी लोकिान्तत्रक मलु्यहरुलाई अर्मुोदर् 
गदनछ । यस्िा अनधकािहरु सामातयिया संविधार् अतिगनि प्रत्याििुी गरिएका हतुछर् । मार्ि अनधकािको 
संिैधानर्क प्रत्यािनूि त्यन्त्तकै आिश्यक छ िर्े अकानिफन  यसको प्रचलर् ि कायानतियर्का लानग िाज्यको आनथनक 
ि संस्थागि क्षमिा पनर् त्यन्त्तकै बनलयो हरु्पुदनछ । अतयथा मौनलक हकका विषयहरु कागजी मात्र बन्न           

पगु्दछर् । मौनलक हक अदालिबाट प्रिनिर्ीय हरु्े प्रकृनिको हक िएकाले यसको कायानतियर् हरु् िाज्य सबल 
ि सक्षम हरु्पुदनछ।19  

मौनलक हकका दईु महत्िपरु्न पक्ष हतुछर् । एउटा, यी व्यिस्थाहरुले र्ागरिकहरुको पक्षमा प्रचलर् योग्य 
अनधकाि प्रदार् गिेका हतुछर् । जसको कायानतियर् अदालिद्दद्दाािा सिकािको विरुद्दद्दमा गर्न सवकतछ । दोश्रो, यी 
व्यिस्थाहरुले सिकािको विरुद्दद्दमा खास बतदेज िथा नसमाहरु लगाएका हतुछर्, जसको सम्मार् ि कायानतियर् गर्न 
सिकाि साँधै बाध्य हतुछ । सिकािले कुरै् प्रकािको प्रशासनर्क िा व्यिस्थापकीय उपाय, कायन िा नर्र्नयद्दद्दाािा 
यस्िा अनधकािहरुको उल्लघंर्, कटौिी िा खािेजी गर्न सक्दैर्। मौनलक हक प्रत्येक र्ागरिकका आधािििु 
अनधकाि हरु्। यी अनधकािहरु िाज्य विरुद्दद्द र्कािात्मक अनधकाि मानर्तछ । िाज्यले उल्लंघर् गयो िर् े
अदालिबाट उपचाि प्राप्त हरु्े अनधकाि मौनलक हक हरु् । बास्ििमा मौनलक हक मातछेको मयानददि जीिर्को 
लानग िाज्यबाट प्राप्त तयरु्िम अनधकािहरुको संग्रह हो । यी प्राकृनिक अनधकािहरु हरु् । जरु् अहिर्ीय           

हतुछर् । देशको कार्रु्को शासर्, संविधार्िाद, शन्िपथृकीकिर्, लोकिान्तत्रक शासर् साँग मौनलक हकहरु बिी 

                                                           
17  िा िाजेश गौिम, र्ेपालको िाजरै्निक इनिहास २०६३, ि ुाँिी प्रकाशर्, बागबजाि काठमािौं पेज ३४७ 
18  िा िाजेश गौिम, र्ेपालको िाजरै्निक इनिहास २०६३, ि ुाँिी प्रकाशर्, बागबजाि काठमािौं पेज ३६९ 
19  काशीिाज दाहाल, संविधार् लेखर् अभ्यास ि अर्िुि २०७१ पेज ४१  
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सम्बन्तधि हतुछर् । र्ागरिकलाई िाज्य विरुद्दद्द  ससंंववििधधाार्र्द्दद्दााििाा  व्व्ययििन्न्स्स्थथिि,,  ससंंििन्न्क्षक्षिि  िि  प्रप्रत्त्ययाािि ुिुि  ससंंििन्न्क्षक्षिि  गगररििततछछर्र्  ।।  
ससंंववििधधाार्र्ललेे  र्रैै्  उउपपचचााििककोो  व्व्ययििस्स्थथाा  गगििेेककोोललेे  ययीी  अअननधधककााििललााईई  उउपपल्ल्ललोो  ददजजााननककोो  अअननधधककाािि  ममााननर्र्ततछछ  ।।  िाज्यले 
लोकिान्तत्रक पद्दद्दननिि अाँगालेको अिस्थामा मौनलक हकको परु्न कायानतियर् िई मार्ि अनधकािको व्यिहािीक प्रयोग 
सन्जलो हतुछ ।  

सिकािले मौनलक हकको उल्लंघर् गिेमा प्रिािकािी उपचाि स्िितत्र अदालिबाट प्राप्त हतुछर् । यसको लानग 
संविधार्ले रै् संिैधानर्क उपचािको हकको व्यिस्था गिेको हतुछ। मौनलक हकहरु सबै र्ागरिक या गैिर्ागरिकले 
समार् रुपमा प्रयोग गर्न पाउाँछर् ्िन्ने छैर् । िाज्यले मर्ानसि प्रनिबतध लगाउर् सक्छ । र्कािात्मक अनधकािको 
उपचाि ित्कालै हरु् सक्छ । सकािात्मक अनधकाि स्ोि िएमा र्कािात्मक अनधकािमा परिर्ि गर्न सवकतछ । 
मौनलक हक प्राकृनिक अनधकािको आधनुर्किम रुप हो । व्यन्ि िाज्य साँग सम्बद्दद्द िएको र्ािाले मानर्सले 
जतमदै नलएि आएका हकहरुलाई संविधार्मा मौनलक हकको रुपमा प्रत्याििु गरिएका हतुछर् । र्ागरिकको 
व्यन्ित्ि विकासका लानग, व्यन्िलाई सम्मार्पिुनक बााँच्र् ददर् ि िाज्यको सािनजनर्क वहिको र्ाममा िएको काम 
कािबाही बाट व्यन्ि/र्ागरिकको अनधकािमा अनििमर् र्होस, अनििमर् िई हाल्यो िर्ेपनर् त्यस्िा अनििमर् 
उपि संिैधानर्क उपचािको व्यिस्था गरिएको हतुछ । यी हकलाई मवहला, बालबानलका, अशि, जेष्ठ र्ागरिक 
िथा आनथनक िा सामान्जक रुपले वपछानिएको िगनलाई समार्िाको आधािमा र्िई सकािात्मक वििेदको रुपमा 
विशेष सहनुलयि, सवुिधा िा संिक्षर् गर्न सवकतछ । २१ औ ँशिाब्दीमा मौनलक हक समदुायको हकको रुपमा 
पनर् विकास िएको पाईतछ । कनिपय देशहरुले यस्िो अिधािर्ा आत्मसाि गर्न थालेका छर् । 

कुरै् मलुकु कनि लोकिान्तत्रक छ िा कनि नर्िकंुश छ िन्ने कुिा त्यस देशको संविधार्मा समेवटएको मौनलक 
हकले स्पि पादनछ । आफ्र्ा र्ागरिक प्रनि हेरे् दृविकोर्, र्ागरिक स्िितत्रिा, िाज्यको क्षमिा जस्िा विषयको 
मापर्का लानग मौनलक हकलाई प्रमखु औजािको रुपमा नलईतछ। विश्वमा लोकिान्तत्रक आतदोलर्हरुको उचाई 
साँगै मौनलक हकहरुको दायिा िा आयिर् पनर् फिावकलो हुाँदै गएको पाईतछ । व्यन्िको व्यन्ित्ि विकासका 
लानग फिावकलो दायिाका मौनलक हकहरु आिश्यक पदनछर् । आधािििू अनधकािहरुको प्रयोगमा िाज्यले कुरै् 
पनर् रुपमा हस्िक्षेप गर्न र्सक्र् ेपरिन्स्थनि नसजनर्ा होस िन्ने उ�शे्यबाट आधनुर्क संविधार्हरुले व्यन्िका आधािििू 
अनधकाि स्िितत्रिाहरुलाई मौनलक अनधकािको रुपमा संविधार्मा व्यिस्था गदनछ ।20 हाम्रो सतदिनमा मौनलक 
हकहरुलाई प्राकृनिक िा जतमनसद्दद्द अनधकािको रुपमा र्िई संविधार्द्दद्दाािा प्रदत्त विशेष अनधकािको रुपमा प्रत्याििु 
गरिएको छ । मार्ब अनधकािको विश्वव्यापी घोषर्ापत्र लाग ुहरु् ुकरिि एक िषन पिुन रै् जािी गरिएको वि.सं. 
२००४ को र्ेपाल सिकाि िैधानर्क कार्रु्, त्यस्िो पवहलो संिैधानर्क दस्िािेज हो जसले मौनलक हकको व्यिस्था 
स्पि रुपमा गिेको नथयो । यसपछी जािी िएका प्रायःसबै संविधार्हरुले मौनलक हकसम्बतधी व्यिस्थालाई समेटेका 
छर् । संविधार्ले प्रत्याििु गिेका मौनलक हकहरुको क्षेत्र समय सापेक्ष ि जर् अपेन्क्षि रुपमा विस्िाि गर्न सवकर् े
विषय हो । मलुिः तयावयक सिीयिाका आधािमा मौनलक हकको क्षेत्र विस्िाि गिेको पाईतछ । संविधार्मा 
मौनलक हक अनधकािको व्यिस्था गरि सिकािलाई उत्तिदायी बर्ाउर् ुयसको उदेश्य हो । यसले विन्शि मार्ि 
अनधकािलाई मौनलक हकको रुपमा प्रत्याििुी गिी शासर् व्यिस्थामा लोकिान्तत्रक गरु्हरु समेटेको हतुछ । 
यसले सिकािलाई सीनमि िलु्याउाँदछ । र्ागरिकहरुलाई अनधकाि सम्पन्न बर्ाउाँदछ । मौनलक हकको प्रचलर् 
गिाउर्का लानग संविधार्ले उपचािको प्रबतध गरिददएको हतुछ । मौनलक हकलाई सामातयिया पााँच प्रकृनिका 

                                                           
20 Ganesh Datta Bhatta, 2077, Basic Principles of Constitutional Law, Shikha Book, Kathmandu Page 230 
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अनधकाि अतिगनि संविधार्मा िान्खतछ । नि हरु् (१) र्ागरिकलाई मात्र प्रत्याििु गरिएका मौनलक हक । जस्िैः- 
धािा १७(२) स्िितत्रिाको हक । (२) व्यन्िलाई प्रत्याििु गरिएका मौनलक हक । जस्िैः- धािा २० तयाय 
सम्बतधी हक । (३) समहुलाई प्रत्याििु गरिएका मौनलक हक। जस्िैः- धािा ३९ िालिानलकाको हक । (४) 
समदुायलाई प्रत्याििु गरिएका मौनलक हक । जस्िैः- धािा ४० को दनलिको हक । (५) व्यन्ि ि समदुायलाई 
प्रत्याििु गरिएका मौनलक हक । जस्िैः- धािा ३२ को िाषा िथा संस्कृनिको हक ।21 मौनलक हकहरुलाई 
संविधार्मा समािेश गिी कायनपानलकाको हस्िक्षेपबाट र्ागरिक अनधकािलाई मिु गरिएको हतुछ । िाज्य पक्षबाट 
उल्लंघर् िएमा उपचािको व्यिस्था पनर् संविधार्मा उल्लेख गरिएको हतुछ । संविधार् जर्िालाई अनधकाि ददएको 
प्रमार् पत्रको रुपमा नलइर्े प्रमखु कािर् यसमा िएको मौनलक हकको व्यिस्थाले गदान हो । िि पवहलो आधनुर्क 
संविधार् िर्ेि न्चनर्र्े संयिु िाज्य अमेरिकाको संविधार्मा शरुुमा मौनलक हकको व्यिस्था नथएर् । पछी विल 
अफ िाइट्सको रुपमा थप गरियो, त्यस्िै फ्रातस, क्यार्िा, जस्िा विकनसि ि लोकिान्तत्रक देशहरुमा पनर् 
संविधार्मा मौनलक हकको व्यिस्था छैर् । विधावयकी कार्रु् द्वद्वााििाा  ससंंििक्षक्षर्र्  गगररििएएककोो  छछ।। प्राकृनिक कारू्र्को 
प्रािन्म्िक अिस्थालाई सामान्जक विकासको प्रािन्म्िक अिस्था साँग जोिर् सवकतछ।22 मार्ि अनधकाि विश्वव्यापी 
प्रकृनिको हतुछ िर्े मौनलक हक देश अर्सुाि फिक फिक हतुछर् । नर्िपेक्ष प्रकृनिका मौनलक हकहरु स्ििह 
कायानतियर् हतुछर् । जस्िोः- मतृ्यदुण्िको सजाय  हरु्े गिी कार्रु् र्बर्ाउर्े िि सापेक्षीि प्रकृनिका मौनलक 
हकको कायानतियर् गर्न कार्रु्को आिश्यकिा पदनछ । जस्िोः- िोजगारिको हक । दिैु प्रकृनिका मौनलक 
हकहरुको कायानतियर् ि उपिोग गर्न स्िितत्र तयायपानलकाको आिश्यकिा पदनछ । शन्िपथृकीकिर्को मखु्य 
मातयिा यवह हो । तयायपालीकाले संविधार्, तयाय ि कार्रु्का मातय नसद्दद्दााति बमोन्जम स्िच्छ ि नर्ष्पक्ष तयाय 
प्रदार् गछन िर्े कार्रु्को शासर् ि मार्ि अनधकािलाई जीितििा प्रदार् गरे् गदनछ । संविधार्ले प्रत्याििु गिेका 
मौनलक हकमा िाज्यले हस्िक्षेप गिेमा पीनििले तयायालय माफन ि उपचाि पाउर्े कुिाको सनुर्न्िििा गिेको           

हतुछ । र्ेपालको तयायपानलकाले मौनलक हकको कायानतियर्, र्ेपाल पक्ष िएका अतििाव�य महासन्तध िथा 
सन्तधको कायानतियर् िथा सिकािलाई उत्तिदायी बर्ाउर् विनिन्न िनुमकाहरु खेलेको छ ।  

ममौौननललकक  हहककककाा  ववििशशेेषषििााहहरुरुःः-- र्ागरिक, व्यन्ि ि समदुायको हक, वहि ि अनधकािको संिक्षर्मा केन्तरि हतुछ । 
संिैधानर्क सनुर्न्िििा हतुछ । उल्लंघर् िएमा कार्रु्ी उपचािको व्यिस्था संविधार्मा गिेको हतुछ। देश अर्सुाि 
फिक फिक हतुछर् । सापेक्ष ि नर्िपेक्ष गिी िगीकिर् गरितछ । लोकिान्तत्रक शासर् साँग र्न्जक छर्। 
स्िितत्र तयायपानलका यसको पिुन शिन हो ।िाज्यको दावयत्ि िा न्जम्मेिािीको विषय हो। कायनपानलकाको नर्िंकुशिा 
िोक्र्े मखु्य उदेश्य हो । मार्ि अनधकािको विश्वव्यापी घोषर्ापत्र, १९४८ यसको आधाि हो । संविधार्को 
आधािििु संिचर्ामा समािेश गरितछ । जर्िाको सािनिौमसत्ताको संिैधानर्क अनिव्यन्ि हो । तयावयक 
परु्िािलोकर्को आधाि मौनलक हक हरु् । पालर्ा िाज्यको लानग बाध्यकािी हतुछ । सामातयियाः विधावयकाबाट 
खािेज हुाँदैर्र् ्। मौनलक हकहरु विशेष परिन्स्थनिमा नर्लम्बर् हतुछर् । कुर् कुर् नर्लम्बर् हतुछर् िन्ने कुिा 
संविधार्मा रै् उल्लेख गिेको हतुछ । देशमा संकटकाल लागेको अिस्थामा मौनलक हकहरु नर्लम्बर् हतुछर् । 
कुरै् पनर् िाज्यका लानग संकटकानलर् अिस्थाको घोषर्ा गरे् अनधकािलाई एउटा आिश्यक खिािीका रुपमा 
नलइतछ। िाज्यलाई बचाउर्का लानग संकटकालको अनधकाि आिश्यक मानर्तछ । 

                                                           
21  ददर्ेश प्रसाद न्घनमिे, २०७८ PARAGA र्ेपाल िाव�य कमनचािी संगठर् काठमािौ, पेज २५५ 
22  General Introduction to Jurisprudence, 2077, Sopan Monthly Kathmandu page 13 
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ममौौननललकक  हहककहहरुरुककोो  आआििश्श्ययककििाा  िि  ममहहत्त्ििःः-- व्यन्ि ि र्ागरिकको प्राकृनिक अनधकािको िक्षा । कार्रु्को शासर्को 
पालर्ा । सिकािलाई उत्तिदायी बर्ाउर्  ।लोकिान्तत्रक शासर्लाई व्यिहािमा लाग ु। सिकािको नर्िकंुशिा 
िोक्र् । र्ागरिक िा व्यन्िलाई व्यन्ित्ि विकासको अिसि प्रदार् । समार्िा ि स्िितत्रिाको प्रत्यािनुि ददर् । 
मार्ि अनधकािका र्ाँया र्ाँया विषयहरुको संिैधानर्क सनुर्न्िििा । जर्चाहर्ा ि आिश्यकिाको संिोधर्को लानग 
हो । संविधार् ि मार्ि अनधकाि सम्बतधी र्ेपालले अर्मुोदर् गिेका महासतधी साँग बान्झएका ऐर् नर्यमहरुको 
पवहचार् गिी सो सम्बतधमा अध्ययर् गिी गिाई विद्यमार् ऐर् कारू्र्मा संशोधर् गरे् िा संविधार् ि मार्ि अनधकाि 
सम्बतधी महासतधी अर्कूुलको र्या कारू्र् यथोन्चि समयमा लागू गर्न आिश्यक व्यिस्था गर्ुन23 िन्ने आदेशबाट 
यसको महत्िलाई अदालिले आत्मसाि गिेको देन्खतछ ।   

र्र्ेपेपााललककाा  ससंंववििधधाार्र्,,  अअततयय  ककाार्र्ुरु्र्हहरुरु  ििथथाा  अअततयय  ममुखु्ख्ययहहरुरु  व्व्ययििस्स्थथााहहरुरु-- र्ेपालमा हालसम्म साििटा संविधार् बर्े िर् े
छ िटा कायानतियर्मा आए । सिै संविधार्हरुले कुरै् र् कुरै् रुपमा मौनलक हकहरुको व्यिस्था गिेका छर् । 
जनि र्ाँया संविधार्हरु बर्े त्यिी रै् र्ाँया र्ाँया विषयलाई मौनलक हकमा समािेश गरियो । कनिपय संविधार्हरुमा 
मौनलक हकसाँगै किनव्यलाई पनर् समेटेको पाईतछ । जसलाई नर्म्र्ार्सुाि उल्लेख गर्न सवकतछ ।  

((11))  र्र्ेपेपाालल  ससििककाािि  बबैैधधााननर्र्कक  ककाार्र्ुरु्र्,,  २२००००४४24  यो संविधार्को िाग २ अतिगनि एक िटा मौनलक हकको व्यिस्था 
गरिएको छ । धािा ४ मा लोक र्ीनि ि सदाचािका नसद्दातिहरुको बन्खनलाप र्गिी ि मौनलक हकहरुका विषयमा 
हाल प्रचनलि ि र्ाँया बन्न े ऐर्  ि नर्यमहरुको वििोध र्गिी व्यन्िगि स्िितत्रिा, िाक स्िितत्रिा, प्रकाशर् 
स्िितत्रिा, सिा िा संघ स्िितत्रिा, धानमनक स्िितत्रिा, P]र्   कार्रु्ी परु्न समार्िा, नछटो ि सलुि साथ पाईर्े 
इतसाफ, मलुकुिि अनर्िायन नर्शलु्क प्रािन्म्िक न्शक्षा, उमेि पगुेका सबैले िोट गर्न पाउर् ेसमार् हक, व्यन्िगि 
संिक्षर्का हकहरु ददर्े काम िएको छ । यो संविधार् कायानतियर् िएर्। ददल्ली सम्झौिा-जसमा नर्म्र् कुिाहरु 
स्िीकाि गरिएको नथयोः-र्यााँ संनबधार् ियाि गिाउर्को नर्न्म्ि एउटा नबदार् सिाको चरु्ाब हिाउर्े।जसबाट बर्ेको 
संनबधार्ले आधनुर्क संनबधार् नर्मानर् गरे् उदेश्य िाखेको नथयो। नब.स. २००७ साल फाल्गरु् साि गिे िाजा 
नत्रिबुर्बाट यसै नसलनसलामा आफ्र्ो शावह घोषर्ा अतिगनि"आज हाम्रो प्रजाको शासर् अब उप्राति नर्जहरुले 
नर्िानचर् गिेको एक बैधानर्क सिाले िजुनमा गिेको गर्ितत्रात्मक नबधार्को अर्सुाि होस िन्न ेअवहले हाम्रो ईच्छा 
ि नर्र्नय िएकोले औ यो नबधार् ियाि र्िए सम्म अवहले हानमले हाम्रो कायन सम्पादर्मा म�ि ि सल्लाह ददर्को 
नर्नमत्त" एक दश सदस्यहरु िएको िार्ा- कांग्रसेको संयिु एक मंन्तत्रपरिषदको घोषर्ा ियो। िाजा नत्रिबुर्ले 
उि र्ब गदठि मंनत्रमण्िलले नर्म्र् ४ कुिाहरुमा ध्यार् ददर्ेछर् िन्न ेकुिामा आशा पनर् ब्यि गिेः-(१) यस 
मंन्तत्र मण्िलले जर्िाहरुलाई निनर्हरुको र्ागरिकअनधकाि प्रनि सचेि गिाउर्ेछर्(्२) यस मतत्रीमण्िलले 
कायनकारिर्ी सिालाई कुरै् प्रकािको हस्िक्षेप र्हरु्े गिी स्िितत्र तयाय ब्यबस्था परिचालर् गर्न सहयोग गरे्छ।(३) 
योग्यिाको आधािमा सबनसाधािर् जर्िाहरुलाई सिकािी पदमा प्रबेश गिाउर्े कायन गरे्छ।(४)वि.स.२००८-
२००९नित्र नर्िानचर्को नर्नमत्त आिश्यक पिृिमुी यस मंतत्रीमतिलले ियाि पारे् छ।25 

                                                           
23  र्े का प २०६१ अंक ४ नर् रं् ७३५८ 
24  Top Bahadur Singh, 2008, The Constitutional Development of Nepal and Constitutional Records, Kathmandu, 

Pairavi Prakshan, Page no. 175 
25  Top Bahadur Singh, 2008, The Constitutional Development of Nepal and Constitutional Records, Kathmandu, 

Pairavi Prakshan, Page no. 201, 202 
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 ((२२))    र्र्ेपेपाालल  अअततििररििमम  शशााससर्र्  ववििधधाार्र्,,  २२००००७७ 26 यो शासर् विधार्मा मौनलक हक सम्बन्तध छुटै्ट व्यिस्था गरिएको 
नथएर् । िाग २ को िाज्यर्ीनिका नर्देशक नसद्दातिहरु अतिगनि धािा ४ (क) मा जीिर् नर्िानह गर्न चावहर्े पयानप्त 
साधर्मा र्िर्ािी सबै र्ागरिकको समार् हक हरु्े । (ख) समदुायको िौनिक सम्पन्त्तको प्रितु्ि ि नर्यतत्रर् 
सािनजनर्क वहि ि साधर्मा सिोत्तम सहायक हरु्े गिी विििर् गरिर्े । (ग) जर्िालाई हार्ी र्ोक्सार्ी हरु्े गिी 
धर् ि उत्पादर्का साधर्को एकीकिर् हरु् र्पाउर्े िििले आनथनक व्यिस्था चलाउर्े (घ) स्त्री ‐ परुुष दिैुलाई 
समार् कामका लानग समार् िलब ददलाउर्े (ङ) मजदिु, स्त्री ‐ परुुष स्िास््य ि िल िथा केटाकेटीहरुको कनललो 
उमेिको दरुुपयोग हरु् र्ददर्े ि र्ागरिकहरुलाई आनथनक परिन्स्थनिले नर्जहरुको उमेि िा बललाई र्सहुाउर् े
िोजगाि गर्न बाध्य गर्न र्ददर्े । धािा (६) िाज्यले देशको आनथनक अिस्था ि विकासले ददएसम्म काम पाउर्े 
हक, न्शक्षा पाउर्े हक िथा बेकाि िृद्द, वििामी, अंगवहर् ि अरु यस्िै अिस्थामा सहायिा पाउर्े हक ददलाउर् 
आिश्यक प्रबतध गरे् । धािा(७) िाज्यले तयायोन्चि ि मार्िोन्चि कायनिस्था स्थावपि गर्न ि प्रसनुि सहायिाको 
नर्नमत्त प्रबतध गरे् छ । धािा (१०) िाज्यले विशेष ध्यार् ददएि नर्िनल िगनका लानग न्शक्षा ि आनथनक वहि बिाउर्े 
ि उनर्हरुलाई  सामान्जक अतयाय ि सबै वकनसमको घोषर्ाबाट िक्षा गरे्छ । धािा (१३) र्ेपाल िाज्य नित्र 
ऐर्को अगािी सबैको समार्िा िा ऐर् बाट हरु् ेसमार् िक्षा जरु्सकैु व्यन्िलाई ईतकाि गरिर्े छैर् । धािा(१४) 
िाज्यले धमन, जािी, जाि(िर्न) नल�, जतमस्थार् िा यस्िा कुरै् विषयका आधािमा कुरै् र्ागरिकलाई िेदिाि गरे् 
छैर् । धािा(१५) जरु्सकैु सिकािी पदमा काम लाउर्े िा नर्यिु गरे् सम्बतधमा सबै र्ागरिकले समार् अिसि 
पाउर्ेछर् ्। िि कुरै् अमनु्नि र्ागरिक िगनले सिकािी र्ोकिीमा पयानप्त स्थार् पाएको छैर् िन्ने िाज्यको सम्मिी 
िएमा निर्ीहरुको नर्नमत्त केही पद छुट्याई िाख्न ेप्रबतध िाज्यले गर्न सक्र्ेछ । धािा (१६) र्ागरिकलाई िाक 
िथा प्रकाशर् स्िितत्रिा, शान्तिपिुनक ि विर्ा हनियािको सम्मेलर् सिा गरे्, संस्था िा संघ खिा गरे्, र्ेपाल 
िाज्यिि विर्ा िोकिोक घमुवफि गरे्, र्ेपाल िाज्यिि जरु्सकैु िागमा पनर् नर्िास गरे् ि घिजम गरे्, सम्पन्त्त 
आजनर् गरे्, िोग गरे् ि िेचविखर् गरे् ि कुरै् पेशा, िोजगाि, उ�ोग िा व्यापाि गरे् । धािा (२०) १४ बषन 
ितदा कम उमेिका कुरै् बालकलाई पनर् कुरै् कािखार्ा िा खार्ीको काममा आउर् िा जोन्खम काममा िर्ान गर्न 
हुाँदैर् । िथापी नर्देशक नसद्दाति नित्र समािेश िएकाले नि व्यिस्थालाई मौनलक हक र्मार्ेको पनर् पाईतछ।१० 
निसेम्बि १९५८ नबश्व मार्ब अनधकाि ददिसको उपलक्क्षमा िाजाबाट ददएको सतदेश"मार्ब अनधकाि घोषर्ा 
पत्रमा मार्बमात्रलाई परिमार्मा शखु ि शान्ति गिाउर् चावहर्े कुिाहरुको स्पि ब्याख्या हरिददर् ुसंयिु िािसंघको 
एक महार् एबं अत्यति प्रशंसर्ीय काम हो।यस उसले यवह िाबर्ाले प्ररेिि िई जरु् मार्ब अनधकाि ददिस मर्ाउर् े
पिम्पिा १० बषन देन्ख चनलिहेको छ,त्यो स्िलु्य छ ।िि समाजमा एउटाको अनधकाि अकानको किनब्य हतुछ िन्न े
सत्यलाई सबैले पालर्ा गिेमा रै् मार्ब अनधकािको उपिोग संम्िब छ।अिः हाम्रो यवह शिेुच्छा छ वक सबैले 
सदा किनब्यपिायर् िई सबै अनधकाि िोग गर्न पाऊर्"।27 १० निसेम्बि १९५९- विश्व मार्ब अनधकाि ददिसमा 
नब.पी. कोईिालाको िर्ाई"मार्ब अनधकािको लानग अझै संघनष बााँवक छ ि यसका नस�ातिहरु सच्चा रुपमा 
कायनन्तिि र्िएसम्म यसको कुरै् मिलब छैर्"। र्ागरिक अनधकाि ऐर्, २०१२28-र्ागरिकलाई समार्िा,िेदिाबको 
उतमलुर्,िाक् स्िितत्रिा,िैयन्त्तक स्िितत्रिा,जीिर् हिर् नबरु�को स्िितत्रिा,धमन सम्पनिको 
स्िितत्रिा,िालबानलकालाई कािखार्ामा काम लगाउर् ि इच्छा नबपरिि कायन गिाउर् र्पाउर्े कार्रु् बमोन्जम 
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मात्र कि लगाउर् पाईर्े,गैि कार्रु्ी नगिफ्िािी नबरु� संिक्षर् िथा कार्रु्ी उपचाि,गोपर्ीयिा ि फौजदािी 
तयायसम्बन्तध मौनलक हकको व्यबस्था गरिएको नथयो। 

((३३))  र्र्ेपेपाालल  अअननधधििााज्ज्ययककोो  ससंंववििधधाार्र्,,  २२००११५५29 यो संविधार्को िाग ३ मा धािा ३ देखी ९ सम्म ७ िटा मौनलक 
हक िान्खएको छ । जरु् नर्म्र्ार्सुाि छर्ः-िैयन्िक स्िितत्रिा, समार्िा, धमन, सम्पन्त्त, िाजर्ीनिक स्िितत्रिा, 
सािनजनर्क वहि ि संिैधानर्क उपचािको हक समेि पदनछर् । यी हकको कायानतियर् गर्न सिोच्च अदालिले 
आदेश जािी गर्न सक्र्े व्यिस्था गरिएको नथयो । धािा ८ को सािनजनर्क वहिको विषय मौनलक हक ितदा पनर् 
सो को सीमा जस्िो देन्खतछ ।२०१७ श्राबर् ७ गिे िकील कृण्र् प्रसाद ितिािीको अध्यक्षिामा ७ सदस्यीय 
िाक स्िितत्रिा संिक्षर् सनमनिको गठर् गयो। यसको उदेश्य र्ेपाल अनधिाज्यको प्रत्येक न्जल्ला संग सम्पकन  
िान्ख िाक स्िितत्रिाको नर्नमत्त तयाय ददलाउर् कोन्शस गरे् ि यस स्िितत्रिाबािे र्ेपालीलाई िाम्रो िोध गिाऊर् 
प्रत्यक वकनसमको कायनिम ियाि पारे्30 िन्ने नथयो।  

((४४))  र्र्ेपेपााललककोो  ससंंववििधधाार्र्,,  २२००११९९31 नर्िंकुश संविधार्को रुपमा परिन्चि यो संविधार् ित्कानलर् िाजा महेतरको 
पालामा जािी िएको नथयो । यसमा लोकिान्तत्रक संविधार्का आधािििु विशेषिाहरुलाई समािेश गरिएको नथएर् 
िापर्ी केही मौनलक हकको व्यिस्थाहरु किनव्य साँग जोिेि िाग ३ धािा ९ देखी १७ सम्म गरिएको नथयो । 
जसमा र्ागरिकहरुको मलु किनव्य, समार्िाको हक, देश नर्काला विरुद्दको हक, शोषर् विरुद्दको हक, धमन 
सम्बतधी हक, सम्पन्त्तको हक, संिैधानर्क उपचािको हकको व्यिस्था गरिएको नथयो । िि धािा १७ मा 
सािनजनर्क हकको नर्नमत्त मौनलक हकमा बतदेज गरे् व्यिस्था छ । जसको कािर् मौनलक हकको परु्न रुपमा 
प्रयोग गर्न सम्िि नथएर् । मार्ब सभ्यिाको अभ्यदुय देन्खरै् खाध्द अनधकाि प्रावकनिक अनधकािको रुपमारै् 
मातयिा प्राप्त हदैु आएको हो ि एक्काइसौं शिान्ब्दमा आईपगु्दा खा� अनधकाि िाज्यमा प्रत्येक र्ागरिकको ससंुस्कृि 
जीबर् ससनुर्न्िि गरे् तयर्िम सनुबधा नित्र पदनछ। यसलाई आत्मसाथ गदै खा� ऐर्, २०२३32 जािी गरियो 
ित्कानलर् अबस्थामा मखु्यिया नमसािट नर्यतत्रर् गर्न,दवुषि पदाथनको उत्पादर्,नबिी विििर्,नर्यतत्रर्जस्िा कायनमा 
यस ऐर् केतरीि िहेको पाइतछ।त्यसै गिी खा� नर्यमािली,२०२७- खा� पदाथन विश्लषेर् परिक्षर् गरिदााँ दवुषि 
िा तयर्स्ििको ठहरिएमा बा ऐर् िा यस नर्यमािली नबपरिि हरु्े िएमा खा� नर्रिक्षकले म�ुा दायि गरे्। दार्ा 
पदानथ ऐर्, २०३३33- दार्ा पदाथनमा अिातछर्ीय नमसािट िोक्र् ि दार्ा पदाथनमा िहेको कुरै् स्िािाविक 
गरु्,उपयोनगिा घटाउर् िा न्झक्र् र्पाउर्े गर्न दार्ा पदाथनको उन्चि स्िि बर्ाई िाख्न ेउदेश्यले यो ऐर् लाग ु
गरिएको देन्खतछ। दार्ा पदाथन नर्यमािली,२०४१-उत्पाददि दार्ा,दार्ा पदाथन ऐर्बमोन्जम नर्धानरििगरु्स्ििको 
र्िएमा उपादर् िोक लगाउर् सवकर्े। िीउ विजर् ऐर्,२०४५34-विनिन्न बानलको उत्पादर्मा िदृ� गिाउर् उच्च 
गरु्स्ििको बीउ नबजर् उत्पादर्,प्रशोधर् िथा परिक्षर् गिी गरु्स्िीय बीउ नबजर् सबु्यबन्स्थि रुपले उपलब्ध गिाई 
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सिनसाधािर् जर्िाको सनुबधा िथा आनथनक वहि कायम िाख्न िातछर्ीय िएकोले यो ऐर् आएको हो िन्ने ब्यबस्था 
छ। 

 ((५५))  र्र्ेपेपाालल  अअननधधििााज्ज्ययककोो  ससंंववििधधाार्र्,,  २२००४४७७35 

सािनिौमसत्ता जर्िामा िएको र्ेपालको पवहलो संविधार् हो । यसमा प्रजाितत्रका आधािििु पक्षलाई समािेश 
गरिएको नथयो । स्पि रुपमा मौनलक हकहरुको व्यिस्था नथयो । िाग ३ धािा ११ देखी २३ सम्म समार्िाको 
हक, स्िितत्रिाको हक, छापाखार्ा ि पत्र पनत्रका सम्बतधी हक,फौजदािी तयाय सम्बतधी हक, नर्िािक र्जिबतद 
विरुद्दको हक,  सचुर्ाको हक,सम्पन्त्तको हक,संस्कृिी िथा न्शक्षा सम्बतधी हक,  धमन सम्बतधी हक, शोषर् 
विरुद्दको हक, देश नर्काला विरुद्दको हक, गोपर्ीयिाको हक ि संिैधानर्क उपचािको हकको ब्यबस्था गरिएको 
नथयो। कायानतियर्मा प्रिािकािीिा देन्खएका मौनलक हकहरु यो संविधार् जािी िएपनछ मात्र हो । न्जिर्ाशक 
विषादी ऐर्, २०४८ 36-सनु्चि विषादी बाहेक अतय विषादीको प्रयोग आयाि,नर्यानि,उत्पादर्, प्रयोग िा वकर्बेच गर्न 
र्पाईर्े। यािर्ा सम्बतधी क्षनिपनुिन ऐर्,२०५३37-अर्सुतधार्,िहवककाि, िा पपुनक्षको नसलनसलामा िा अरु कुरै् 
वकनसमले थरु्ामा िहेको ब्यन्िलाई शािीरिक िा मार्नसक यािर्ा ददए िा नर्मनम,अमार्बीय,िा अपमार्जर्क 
ब्यबहाि गिेबापि क्षनिपनुिन ददर्े। उपिोिा संिक्षर् ऐर्,२०५४38- उपिोिाको हक वहि संिक्षर् गरे् प्रयोजर्को 
नर्नमत्त प्रत्येक उपिोिालाई देहायका अनधकािहरु प्राप्तहरु्े ब्यबस्था यस ऐर्ले गिेको छः-(क) जीउ,ज्यार्,स्िास््य 
िथा सम्पनिमा हानर् पयुानउर्े उपिोग्य िस्ि ुिथा सेिाको नबवि नबििर्बाट सिुन्क्षि हरु् पाउर्े अनधकाि (ख) 
अर्नु्चि व्यापारिक वियाकलापबाट सिुन्क्षि हरु्को नर्नमत्त उपिोग्य बस्ि ुिथा सेिाको मलु्य, गरु्, परिमार्, श�ुिा, 
गरु्स्िि आददबािे सनु्चि हरु्े अनधकाि, (ग) उपिोिाको हक वहि संिक्षर्का सम्बतधमा उपयिु नर्कायबाट सरु्िुाई 
हतुछ िन्नेकुिामा विश्वस्ि हरु्े अनधकाि(घ)अर्नु्चि व्यापारिक वियाकलापबाट उपिोिाहरुमा हरु्े शोषर् िथा 
मकानको विरुद्द सरु्िुाई ि क्षनिपनुिन पाउर्े अनधकाि। पश ुस्िास््य िथा पश ुसेिा ऐर्,२०५५39- मार्ि समदुायको 
पौविक िोजर् िथा स्िास््यका दृवटष्कोर्बाट समेिपश,ु पशजुतय पदाथन िा पश ुउत्पादर् सामग्रीको स्िथ रुपमा 
उत्पादर्, नबिी विििर्, नर्कासी िथा पैठािी गरे् सम्बतधमा ब्यबस्था गर्न आबश्यक िएकोले। पश ुबधशाला िथा 
मास ुजाचाँ ऐर्,२०५५40- सिनसाधािर् जर्िाको स्िास््य ि वहि कायम िाख्नर्,ुमास ु िथा मासबुाट बन्ने खाद्द 
पदाथनमा नमसािट िोक्र्ेि मासमुा हरु्े स्िस्थिा िथा मासकुो स्ििानबक गरु् नबग्रर् र्ददई उपयिु स्िि कायम 
िाख्नको लानगपश ुबधशाला स्थापर्ा गरे् ि मास ुजाचाँ गरे् सम्बतधमा व्यबस्था गर्न बातछर्ीय िएकाले यो ऐर् लाग ु
गरिएको छ। बालश्रम (नर्षधे ि नर्यनमि गरे्) ऐर्,२०५६ 41- चौध िषन उमेि र्पगुेका बालकलाई श्रनमकको 
रुपमा काममा लगाउर् हदैुर्।्िन्ने ब्यबस्थाले मौनलक हकको कायनतियर्मा थप सहयोग पगुेको छ। 
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((६६))  र्र्ेपेपााललककोो  अअंंततििररििमम  ससंंननबबधधाार्र्,,२२००६६३३-42 िाग ३ मा नर्म्र् मौनलक हकको व्यिस्था गिेको नथयो। यसमा 
स्िितत्रिाको हक,  समार्िाको हक, छुिाछुि िथा जािीय िेदिाब नबरु�को हक,  प्रकाशर्,  प्रशािर् िथा छापाखार्ा 
सम्बतधी हक, िािाबिर् िथा स्िा्यसम्बतधी हक,  न्शक्षा िथा संस्कृनि सम्बतधी हक, िोजगािी िथा सामान्जक 
सिुक्षा सम्बतधी हक, सम्पनिको हक, मवहलाको हक,  सामान्जक तयायको हक, बालबानलकाको हक, धमन सम्बतधी 
हक,तयाय सम्बतधी ह क,नर्िािक र्जिबतधनब�को हक,यािर्ा नबरु�को हक,सचुर्ाको हक,गोपनर्यिाको 
हक,शोषर्नबरु�को हक, श्रमसम्बतधी हक, देशनर्काला नबरु�को हक,संबैधानर्क उपचािको हक। यी मौनलक 
हकलाई प्रिाबकािी रुपमा कायनतियर् गर्न नर्म्र् कार्रु्हरु बर्ेका छर् ्।िैदेन्शक िोजगाि ऐर्,२०६४43- अठाि 
िषन र्पगुेको िा र्ाबालकलाई िैदेन्शक िोजगािीमा र्पठाईर्े। मार्ि बेचनबखर् िथा ओसाि पसाि (नर्यतत्रर्) ऐर्, 
२०६४44-मार्ि बेचनबखर् िथा ओसाि पसाि गरे् कायनलाई नर्यतत्रर् गरे् ि त्यस्िो कायनबाटपीनिि ब्यन्िको 
संिक्षर् ि परु्स्थापर्ा गरे्। घिेल ुवहंसा(कसिु ि सजाय) ऐर्, २०६६45-कसैले पनर् घिेल ुवहंसा गर्न गिाउर्  सो 
कुिाको उधोग गर्न िा घिेल ुवहंसाको नर्नमत्त कसैलाई दरुुत्साहर् गर्न र्हरु्े।मार्ि अनधकाि आयोग ऐर्,२०६८46- 
मार्ि अनधकािको सम्मार्, संिक्षर् ि संिधनर् िथा त्यसको प्रिाबकािी कायानतियर्लाई सनुर्न्िि गरे् प्राबधार् 
छर्।् 

७७))  र्र्ेपेपााललककोो  ससंंववििधधाार्र्47 संविधार् सिाबाट बर्ेको र्ेपालको पवहलो यो संविधार्ले िाज्य परु्ःसंिचर्ा सवहिको संघीय 
लोकिान्तत्रक गर्ितत्रको व्यिस्था गिेको छ । मार्ि अनधकािका आधनुर्क मातयिालाई पनर् मौनलक हकको 
रुपमा यसमा समािेश गरिएको छ । िाग ३ मा किनव्य समेिलाई जोिेि ३१ िटा मौनलक हकको व्यिस्था 
गरिएको छ । जसमा सम्मार्पिुनक बााँच्र् पाउर्े हक, स्िितत्रिाको हक, समार्िाको हक,  सञ्चािको हक, 
तयायसम्बतधी हक, अपिाध पीनििको हक, यािर्ा विरुद्दको हक, नर्िािक र्जिबतद विरुद्दको हक, छुिाछुि िथा 
िेदिाि विरुद्दको हक, सम्पन्त्तको हक, धानमनक स्िितत्रिाको हक, सचुर्ाको हक, गोपर्ीयिाको हक, शोषर् 
विरुद्दको हक, स्िच्छ िािाििर्को हक,  न्शक्षा सम्बतधी हक, िाषा िथा संस्कृनिको हक, िोजगािीको हक, 
श्रमको हक, स्िास््य सम्बतधी हक,  खाद्य सम्बतधी हक, आिासको हक, मवहलाको हक, बालिानलकाको हक, 
दनलिको हक, जेष्ठ र्ागरिकको हक, सामान्जक तयायको हक, सामान्जक सिुक्षाको हक, उपिोिाको हक, देश 
नर्काला विरुद्दको हक, संिैधानर्क उपचािको हक पदनछर्। मौनलक हकमा र्ागरिक िथा िाजरै्निक अनधकाि 
मात्र समेवटर्े गिेको िएपनर् हाल आएि आनथनक, सामान्जक ि सांस्कृनिक अनधकािका विषयहरु लाई संविधार्ले  
समािेश गिेको छ ।  
     यी मौनलक हकहरुको कायानतियर् गर्न आिश्यक परे् कार्रु् ३ बषन नित्र िाज्यले बर्ाउर् संविधार्ले 
नर्देन्शि गिे अर्रुुप नर्म्र्ार्सुािका कार्रु्हरु बर्ेका छर् ।48 सिुन्क्षि माितृ्ि िथा प्रजर्र् स्िास््य अनधकाि 
ऐर्, २०७५;-र्ेपालको सविधार्�ािा प्रदत्त मवहलाको सिुन्क्षि माितृ्ि िथा प्रजर्तस्िास््ि सम्बतधी हकको 
सम्मार्,संिक्षर् ि परिपनुिन गरे्।उपिोिा संिक्षर् ऐर्, २०७५;-गरु्स्ििीय िस्ि ुिथा सेिा प्राप्त गरे् उपिोिाको 
संबैधानर्क अनधकािको संिक्षर् िथा संि�नर् गरे्। जर्स्िास््य सेिा  ऐर्, २०७५;- नर्शलु्क आधािििु स्िास््य 
सेिा िथा आकन्स्मक सेिा पाउर्े ।आिासको अनधकाि सम्बतधी ऐर्, २०७५;- आिास नबवहर् र्ेपाली र्ागरिकलाई  
उपयतु्त ि सिुन्क्षि आिास सवुिधा उपलब्ध गिाउर्े।खाद्य अनधकाि िथा खाद्य सम्प्रििुा सम्बतधी ऐर्, २०७५;-
                                                           
42  Top Bahadur Singh, 2008, The Constitutional Development of Nepal and Constitutional Records, Kathmandu, Pairavi Prakshan, 

Page no. 517, 518, 519, 520, 521, 522 
43  Nepal Act Collection, part 9, Law Books Management Board, Kathmandu 
44  Nepal Act Collection, part 16, Law Books Management Board, Kathmandu 
45  Nepal Act Collection, part 16, Law Books Management Board, Kathmandu 
46  Nepal Act Collection, part 1, Law Books Management Board, Kathmandu 
47  The constitution of Nepal, 2072 Law Books Management Board, Kathmandu 
48   The Act enacted for the Implementation of Fundamental Rights, Included in the Constitution of Nepal, 2018, Law Books 

Management Board Kathmandu. 
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र्ागरिकको खाद्य,खाद्य सिुक्षा िथा खाद्य सम्प्रििुा सम्बतधी मौनलक हकलाई कायानतियर् गरे्।िैयन्िक गोपर्ीयिा 
सम्बतधी ऐर्,२०७५;-प्रत्येक व्यन्त्तको जीउ, आिास, सम्पनि, नलखि, ि्याङ्क, पत्राचाि िथा चरित्र सम्बन्तध 
नबषयको गोपर्ीयिाको हकलाई सनुर्न्िि गरे्। अनर्िायन िथा नर्ःशलु्क न्शक्षा सम्बतधी ऐर्, २०७५;- न्शक्षा प्राप्त 
गरे् व्यन्िको आधािििु मार्ि अनधकाि एिं संविधार् प्र�ि मौनलक हकलाई व्यबहािमा कायानतियर् गिी न्शक्षालाई 
लोकिान्तत्रक मलु्य ि मातयिामा आधारिि समाजबाद उतमखु िा� नर्मानर्मा केन्तरि गदै न्शक्षामा सबैको सहज 
एबं समिामलुक पहुाँच ि नर्ितिििा सनुर्न्िि गरे्।िोजगािीको हक सम्बतधी ऐर्, २०७५;-प्रत्येक र्ागरिकलाई 
िोजगािीको हक सनुर्न्िि गर्न,आफ्र्ो क्षमिा अर्सुािको िोजगािी छर्ौट गरे् अिसि प्रदार् गरे् । सामान्जक 
सिुक्षा  ऐर्, २०७५;- आनथनक रुपले विपन्न, अशि ि असहाय अिस्थामा िहेका,असहाय एकल मवहला,अपा�िा 
िएका,बालबानलका,आफ्र्ो हेिचाहआफै गर्न र्सक्र्े िथा लोपोतमखु जानिका र्ागरिकको सामान्जक सिुक्षाको 
अनधकाि सनुर्न्िि गरे्।अपिाध पीनिि संिक्षर्  ऐर्, २०७५;- अपिाध पीिीिको तयायको अनधकाि सनुर्न्िि गरि 
आफु पीिीि िएको म�ुाको अर्सुतधार् िथा कािबाही सम्बतधी जार्कािी पाउर्े ि कार्रु् बमोन्जम सामान्जक 
परु्स्थापर्ा ि क्षनिपनुिन सवहिको तयाय पाउर्े व्यबस्था गरे्। िालिानलकासम्बतधीऐर्,२०७५ बालबानलकाको 
अनधकािको सम्मार्,संिक्षर्,प्रिर्द्न ि परिपनुिन गिी बालबानलकाको सिोत्तम वहि कायम गरे्।नमनि २०७५ असोज 
२ गिेसम्म १६ िटा कार्रु्हरु जािी गरिएका नथए । िी मध्ये १२ िटा र्ाँया कार्रु् बर्ेका ि ४ िटा िैिहेका 
कार्रु्मा संसोधर् गरिएको नथयो । संसोधर् गरिएका कार्रु्हरुमा सािनजनर्क सिुक्षा ऐर्, २०४६ (िेश्रो संसोधर्, 
२०७५ ) िमुी सम्बतधी ऐर्, २०२१ (सािौँ संसोधर्, २०७५) जािीय िेदिाि िथा छुिाछुि (कसिु ि सजाय) 
ऐर्, २०६८ (पवहलो संसोधर्, २०७५) ि अपागंिा िएका व्यन्िको अनधकाि सम्बन्तध ऐर्, २०७४ (पवहलो 
संसोधर्, २०७५) हरु् ्। 

 र्ेपालको संविधार्मा िएका मौनलक हकहरु ि यसको कायानतियर् गर्न बर्ाइएका  ऐर्हरुले नर्म्र् अनधकािहरुलाई 
जोि ददएको छ M‐ प्रत्येक व्यन्ि सम्मार्पिुनक बााँच्र् पाउर्े, मतृ्यदुण्िको सजाय कसैलाई पनर् र्हरु्े, कार्रु् विपरिि 
कसैको पनर् िैयन्िक स्िितत्रिामा हस्िक्षेप र्गरिर्े, प्रत्येक र्ागरिकलाई विचाि ि अनिव्यन्ि, शान्तिपिुनक िेला, 
िाजरै्निक दल खोल्र्े, संघ संस्था खोल्र्े, बसोबास आिि जािि गरे्, िोजगाि पेशा गरे् स्िितत्रिा हरु्े, सबै 
र्ागरिक समार् हरु्े िि कमजोि लाई विशेष संिक्षर् गरे्, संचािको सनुर्न्िििा, तयायका मातय नसद्दातिलाई 
अनधकािको रुपमा समािेश, पीनििको हकको व्यिस्था, यािर्ा ददर् कसैलाई पनर् र्पाईर्े, विशेष अिस्थामा बाहेक 
नर्िािक र्जिबतदमा र्िान्खर्े, कुरै् प्रकािको छुिाछुि िथा िेदिाि गर्न र्पाईर् ेि यस्िो कायन दण्िर्ीय हरु्े, 
कार्रु् बमोन्जमको सम्पन्त्त आफ्र्ो खनुस हरु्े, धानमनक स्िितत्रिाको अभ्यास ि अिलम्बर् गर्न पाईर्े, सचुर्ाको हक 
माफन ि पािदशीिाको प्रबधनर्¸व्यन्िको गोपर्ीयिाको सम्मार् ि संिक्षर्, कुरै् पनर् आधािमा कसैलाई पनर् शोषर् 
र्गरिर्े, स्िच्छ ि सफा िािाििर्को सनुर्न्िििा, नर्शलु्क अनर्िायन ि माििृाषामा न्शक्षाको व्यिस्था, िाषा ि 
संस्कृनिको संिक्षर्लाई अनधकािको रुपमा नलईएको,  िोजगािी, श्रम ि स्िास््यको व्यिस्था, खाद्य ि आिासलाई 
र्ागरिक समक्ष सनुर्न्िि गरे् व्यिस्था, मवहला बालबानलका दनलि िथा जेष्ठ र्ागरिकहरु जसको संिक्षर्मा िाज्यले 
बिी जोि ददर् ुपदनछ। यी विषयहरुलाई मौनलक हकमा रै् समािेश गिेको, सामान्जक तयाय िथा सामान्जक सिुक्षा 
जस्िा लोकिान्तत्रक िाज्यका आधािििु चरित्रलाई संिैधानर्क व्यिस्था गिेको, उपिोिाको सािनिौनमकिा िन्ने 
र्ाँया विश्वव्यापी मातयिालाई आत्मसाि गरिएको िथा कुरै् पनर् र्ागरिकलाई देश नर्काला र्गरिर्े । िि असामातय 
न्स्थनिमा संकटकानलर् अिस्थाको घोषर्ा गिी मौनलक हकमा नर्लम्बर् गर्न सक्र्े व्यिस्था संविधार्मा गिेको     
छ । व्यन्िगि वहि ि स्िाथन ितदा िाव�य वहि सिोपिी हरु्े िएकाले िाव�य वहि कायम िाख्न अपिादका रुपमा 
संकटकानलर् व्यिस्था जरुिी हतुछ । हाल कायानतियर्मा िहेको र्ेपालको संविधार् अर्सुाि संकटकानलर् अिस्थामा 
नर्लम्बर् गरे् मौनलक हकहरु यस प्रकाि छर् M- स्िितत्रिाको हक अतिगनि विचाि  अनिव्यन्िको स्िितत्रिा, 
विर्ा हाि हनियाि शान्तिपिुनक िेला हरु्े स्िितत्रिा, र्ेपालको कुरै् पनर् िागमा आिि जािि ि बसोबास गरे् 
स्िितत्रिा, र्ेपालको कुरै् पनर् िागमा पेशा िोजगाि गरे् ि उद्योग व्यापाि िथा व्यिसायको स्थापर्ा ि संचालर् 
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गरे्  स्िितत्रिा ,संचािको हक(उपधािा २ िाहेक) नर्िािक र्जिबतद विरुद्दको हक, सम्पन्त्तको हक, सचुर्ाको 
हक, गोपनर्यिाको हक, िोजगािीको हक, श्रमको हक, आिासको हक, उपिोिाको हक, खाद्य सम्बतधी हक 
(उपधािा १ ि २ िाहेक) दनलिको हक (उपधािा २ ि ३ िाहेक), धानमनक स्िितत्रिाको हक (उपधािा १ 
िाहेक)49 िाजा िर्ेको दनुर्याको र्ोकि हो मैले आफुलाई निनमहरुको र्ोकि सम्झेको छू50  िन्ने िार्ा प्रधार्मंतत्री 
प�म सम्सेिले जािी गिेको प्रथम संनबधार् र्ेपाल सिकाि िैधानर्क कार्रु्, २००४ कायानतियर्मा आएर् । 
त्यसपछीका संविधार्हरुमा मौनलक हकहरुलाई नर्िपेक्ष िा कनिपय अिस्थामा सापेक्ष रुपमा समािेश गिेको पाईतछ 
ि यीनर्हरुको संिक्षकको रुपमा सिोच्च अदालिले िनुमका खेलेको छ । सिोच्च अदालिले असाधािर् अनधकाि 
क्षेत्र अतिगनि रिटको माध्यमबाट बतदीप्रत्यक्षीकिर्, पिमादेश, उत्प्रषेर्, प्रनिषधे, अनधकािपचृ्छा िथा कनिपय 
मदु्दाहरुमा नर्देशात्मक आदेशहरु जािी गिेको छ । यसको व्यिस्था संविधार्को धािा १३३ मा छ । मौनलक 
हकको विषय अदालिमा प्रायः सािनजनर्क सिोकािको मदु्दा माफन ि प्रिेश गदनछर् । कनिपय यस्िा वििादहरु 
उच्च ि न्जल्ला िहको अदालि बाट पनर् नर्िोपर् हरु्े गिेको पाईतछ । उच्च अदालिले पााँच प्रकािका रिट जािी 
गर्न सक्र्े अनधकाि धािा १४४ मा छ िर्े धािा १५१ मा न्जल्ला अदालिलाई बतदीप्रत्यक्षीकिर्को रिट हेरे् 
अनधकाि प्रदार् को व्यिस्था छ ।51 वि.सं. २०७२ मा जािी िएको र्ेपालको ििनमार् संविधार्मा संकटकाल 
लागेको अिस्था ि मौनलक हकमा उन्ल्लन्खि प्रनिबतधात्मक बाक्यांशका आधािमा मौनलक हकहरु नर्यन्तत्रि हरु्े 
व्यिस्था छ । प्रनिबतधात्मक िाक्याशंले किनव्यलाई स्मिर् गदनछ । त्यसैले अनधकािको प्रयोग गदान किनव्यलाई 
िलु्र् हुाँदैर् । यो लोकिान्तत्रक चरित्र नित्र पदनछ  । यसैलाई आत्मसाि गदै धािा १ मा संविधार्को पालर्ा गर्ुन 
प्रत्येक व्यन्िको किनव्य हरु्े ि धािा ४८ मा िावष्ट्रयिा, सािनिौमसत्ता ि अखण्ििाको िक्षा, संविधार् ि कार्रु्को 
पालर्ा, िाज्यले चाहेका बखि सेिा िथा सािनजनर्क सम्पन्त्तको सिुक्षा ि संिक्षर् प्रत्येक र्ागरिकको किनव्य हरु्े 
कुिा उल्लेख छ ।  
नर्िपेक्ष मौनलक हकहरु स्ििहः कायानतियर् िएका छर् िि सापेक्ष मौनलक हकको कायानतियर् गर्न ििनमार् 
संविधार् जारि िएको निर् बषन नित्र कार्रु् बर्ाउर् संविधार्ले नर्देन्शि गिेअर्रुुप र्ेपालमा कार्र्हरु बनर्सकेका 
छर्, यस अिनधमा सिोच्च अदालिले विनिन्न फैसला ि आदेशहरु जािी गिेको छ । सिोकाििाला व्यन्ि, पक्ष 
िा समहुबाट आिाज उदठिहेको छ िथा सिकािको िफन बाट पनर् विनिन्न र्ीनिगि िथा संस्थागि प्रयास िएका 
छर् िापनर् कायानतियर्को अिस्था त्यनि सतिोषजर्क छैर् । यसमा देन्खएका कमजोिीहरु नर्म्र्ार्सुाि छर् । 
M‐मौनलक हकको कायानतियर् गर्न बर्ेका ऐर्ले मौनलक हकको समग्र िािर्ा समेट्र् सकेको छैर् । सापेक्ष मौनलक 
हकहरु बिी समािेश गरिएको छ ।िाज्यका र्ीनिमा समािेश गर्ुनपरे् कनिपय विषयहरु पनर् मौनलक हकमा 
समािेश गरिएको ।  मौनलक हकलाई िाज्यको श्रोिसाधर्को सक्षमिा साँग जोिेि हेर्न र्सवकएको । मौनलक 
हकको परु्न कायानतियर् गर्न पयानप्त साधर् श्रोिको कमी । अदालिका आदेशहरुको परु्न कायानतियर् र्हरु् ु। 
अदालिका आदेशहरुमा एकरुपिाको कमी ।र्ागरिक समाज िाजरै्निक विषयमा बिी केन्तरि िएकाले यसमा 
पयानप्त ध्यार् ददर् र्सक्र् ु। निर् िहको सिकाि विच उन्चि समतियको कमी । मौनलक हक साँगै किनव्य पनर् 
जोनिएको हतुछ , यसलाई एकसाथ जोिेि हेरे् प्रिन्त्तको कमी । र्ागरिकको चेिर्ा ि न्शक्षाको पयानप्त विकास 
र्हरु् ु । सािनजनर्क पदानधकािीमा आधािििु मार्िअनधकािको सम्मार् गरे् संस्कृनिको कमी ।आिक्षर् िा 
सकािात्मक वििेदको व्यिस्थालाई लन्क्षि समहु सम्म पयुानउर् कदठर् । मौनलक हकको प्रिािकारििा िािे 
अर्सुतधार्मलुक अध्ययर् को कमी । एउटा मौनलक हक सम्बतधी विषयमा एवककृि कार्रु् बन्नुको सट्टा विनिन्न 
कार्रु्हरुमा छरिएि विनिन्न प्रािधार्हरु िहेका छर् । संिैधानर्क िा कार्रु्ी उपचािको प्रकृया केन्तरकृि, लामो 
ि बिी प्रकृयामखुी हरु्।ु िावष्ट्रय मार्िअनधकाि आयोग लगायि यस क्षेत्रमा काम गरे् संिैधानर्क िथा कार्रु् 

                                                           
49  The Constitution of Nepal 2072, Law Books Management Board, Kathmandu 
50  प्रा िा जगदीश चतर िेग्मी, र्ेपालको िैधानर्क पिम्पिा २०७७, पैििी बकु हाउस प्रा नल। 
51  The Constitutional of Nepal , 2072 Law Books Management Board, Kathmandu. Page – 48, 63, 68 
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नर्नमनि नर्कायहरुको संिचर्ा केन्तरकृि हरु्कुा साथै कायन सम्पादर् सतिोषजर्क हरु् र्सक्र् ु। िाव�य मार्िअनधकाि 
आयोगका  नसफारिस  सिकािको लानग कायानतियर् गर्न बाध्यकािी र्हरु्,ु साथै मार्ि अनधकाि  ि मौनलक हकको 
उल्लंघर्मा आयोगलाई मदु्दा दिान गरे् अनधकाि र्हरु् ु।  मौनलक हक जस्िै र्ागरिक िा व्यन्िका किनव्यलाई 
पनर् विस्ििृ रुपमा उल्लेख गर्न र्सक्र् ु। मौनलक हक मैत्री संस्कृनिको कमी । द्दतदकालका मार्िअनधकाि 
घटर्ाहरुको हालसम्म समाधार् हरु् र्सक्र् ु। फैसला नछटो गर्न र्सक्र् ु। पीनििलाई पयानप्त क्षनिपनुिनको व्यिस्था 
र्हरु् ु। य�वप मौनलक हकको दायिा फिावकलो हदैु जार्मुा धेिै हदसम्म मार्ब अनधकािको परििनिनि विनधशा� 
न्जम्मेिाि छ। मौनलक हक िाज्यको नबरु�मा र्ागरिकको अनधकाि िएकोले मौनलक हकको दायिा नबस्िाि हरु् ु
िर्ेको िाज्यको दायिा पनर् बिोत्तिी हरु् हो।52 

ययद्दद्दववपप  ससुधुधााििककाा  ललााननगग  प्रप्रस्स्ििुिुि  ससुझुझााििहहरुरु  ययसस  प्रप्रककाािि  छछर्र् । M‐मौनलक हकलाई कायानतियर् गर्न बर्ेका ऐर्हरुमा 
सामवयक संसोधर् गिी समग्र िािर्ालाई समािेश गरे् । कायानतियर् गर्न संिि हरु्े विषय मात्र मौनलक हकमा 
समािेश गरे् । सापेक्ष मौनलक हकहरु घटाउर्े । मौनलक हक कायानतियर् गर्न बैदेन्शक अर्दुार् िथा आतिरिक 
श्रोि साधर्को पवहचार्, परिचालर् िथा व्यिस्थापर्मा जोि ददर्े । अदालिका आदेशहरुको परु्न कायानतियर् गरे् 
ि कायानतियर् अिस्थाको अर्गुमर् गरे् । निर् िहको सिकाि विच समतिय ि सामातजस्यिा अनििवृद्द गरे् । 
र्ागरिक समाजका संगठर्हरु मौनलक हकको कायानतियर्, संिक्षर् िथा सधुािको क्षेत्रमा थप परिचालर् हरु्पुरे् । 
संचािमाध्यम ि सामान्जक संजालको प्रयोग यो क्षेत्रमा बिाउर् े। समाजका प्रनिवष्ठि व्यन्ित्िहरुलाई यस क्षेत्रको 
विकास, संिक्षर् ि प्रिधनर्को लानग परिचालर् गरे् । मार्ि अनधकािको विकास ि संिक्षर्का लानग िाज्य संयतत्र 
थप संिेदर्शील हरु्पुरे् । आिक्षर्लाई लन्क्षि िगन िा समदुायमा केन्तरि गरे् । एवककृि कार्रु्हरुको नर्मानर् 
गरे् । तयाय नछटो, छरििो, विकेन्तरि ि पाँहचु योग्य बर्ाउर् ुपरे् । िाव�य मार्ि अनधकाि आयोगका सझुािहरु 
सिकािको लनग बाध्यकािी हरु्े व्यिस्था गरे् ि आयोगलाई मदु्दा चलाउर्े अनधकाि ददर्े । मौनलक हक ि 
र्ागरिक िा व्यन्िका किनव्यलाई साथ साथै हेर्ुन परे् ।मार्ि अनधकाि उल्लंघर्को विषयलाई िाजर्ीनिकिर्  
र्गरे् । सामान्जक तयायको थप सनुर्न्िििा गरे्। नसदातत्तिः मार्ि अनधकाि विश्वब्यापी हतुछ। अहिर्ीय हतुछ 
ि अनििाज्य हतुछ। त्यसैले मार्ब अनधकािलाई मार्ब मात्रको रै्संनगक अनधकाि पनर् िन्ने गरितछ। त्यसैले  
संबैधानर्क सरु्नु्िििा प्रधार् ि त्यसको कायनतियर् रै् िास्िबकु सफलिा हो।53 

ननर्र्ष्ष्ककषषननःः 
 जीिर्, धर् ि स्िितत्रिाको सम्मार् गरे् विषयहरु मार्ि अनधकाि हरु् । वयरै् अनधकािहरुलाई संविधार्मा 
समािेश गरिएमा मौनलक हक हतुछर् । यो लोकितत्रको आधािििु विशेषिा पनर् हो । जसले सीनमि सिकािको 
अिधािर्ालाई आत्मसाि गदनछ । संविधार्को लोकिान्तत्रकिर्को मात्रा मापर् गरे् एक प्रमखु औजािको रुपमा 
मौनलक हकहरु िहेका छर् । समयको माग अर्साि मौनलक हकको दायिा फिावकलो बर्ेको पाईतछ िि परु्न ि 
प्रिािकािी कायानतियर् आजको प्रमखु आिश्यकिा हो । जसको लानग मानथ प्रस्ििु सझुािलाई कायानतियर् गर्न 
िाजरै्निक सहमिी, बनलयो र्ीनिगि ि संिचर्ागि संिचर्ा िथा पयानप्त श्रोि साधर्को आिश्यकिा पदनछ । 

 

ससममााप्तप्त।। 

                                                           
52  सतदेस शे्रष्ठ, तयावयक अिाज, २०६५ ,तयायपानलका अनधकृि अिाज, काठमातठौ पेज- २१० 
53  श्याम कुमाि िट्टिाई, २०७३, र्ेपालको संबैधानर्क िथा प्रशासकीय कार्रु्,सोपार् मानसक, पेज- ७२ 



67ljlwzf:q / g]kfndf o;sf] k|of]u 

jif{ % c° !

67 
 

 

 

 

;/sf/ jfbL kmf}hbf/L d'2fdf ldnfkq  

Joj:yf / cEof; 
 

ससोोममककााततििाा  ििण्ण्ििााििीी 

 

11.. पपररििचचयय 

वििादरिहि समाजको परिकल्पर्ा गर्न सवकाँ दैर् । जहााँ मार्ि समाज िहतछ त्यहााँ वििाद अिश्य रै् िहेको 
हतुछ । समाजको गनिन्शलिाका लानग पनर् वििाद अपरिहायन मानर्तछ । वििादलाई समयमै सही िरिकाले नर्रूपर् 
गर्ुन पदनछ । यदद समयमा रै् नर्रूपर् गर्न सवकएर् िर्े वििादले समाजमा अशान्ति उत्पन्न गदनछ । यसले मार्ि 
समाजको विकासमा असि पादनछ । समाजलाई व्यिन्स्थि रूपमा अगानि बिाउर् समेि समयमै वििादको नर्रूपर् 
हरु् ुआिश्यक हतुछ । व्यन्िहरु बीचको वििादलाई तयावयक माध्यमबाट औपचारिक माध्यमबाट मात्र समाधार् 
र्खोजी वििादका पक्षहरुको सहमनि ि सहिानगिामा समाधार् गरे् प्रकृया मध्ये नमलापत्र पिम्पिागि, सहज ि 
उत्तम माध्यम हो । आधनुर्क तयाय प्रशासर्मा पनर् वििादको नर्रूपर् गरे् प्रकृयामा नमलापत्रलाई अिलम्बर् 
गरिाँदै आएको छ । आधनुर्क िाज्य प्रर्ालीमा म�ुाको सरु्िुाइ गरे् मखु्य न्जम्मेिािी अदालि ि तयावयक नर्कायलाई 
ददएको छ । र्ेपालको संविधार्मा पनर् सामातय अदालिको रुपमा सिोच्च अदालि, उच्च अदालि ि न्जल्ला 
अदालिको व्यिस्था गरिएको छ । यी अदालि बाहेक कारू्र् बमोन्जम म�ुा हेर्न स्थार्ीयस्ििमा तयावयक नर्काय 
िा वििाद समाधार्का िैकन्ल्पक उपाय अिलम्बर् गर्न आिश्यकिा अर्सुाि अतय नर्काय गठर् गर्न सवकर् े
व्यिस्था छ । सामातय रूपमा म�ुाको सरु्िुाइ अदालिबाट कारू्र्को प्रकृया पूिा गिी औपचारिक माध्यमबाट हरु् ु
परे् मानर्तछ । त्यसमा पनर् सिकाि िादी फौजदािी म�ुाको अनियोजर् सिकािी िकीलबाट हरु्े ि अदालिबाट 
सरु्िुाइ हरु्े कारू्र्ी व्यिस्था गरिएको छ । यस प्रकृनिका म�ुामा सामातयिया नमलापत्र िा मेलनमलाप समेि  

हुाँदैर् । िथावप केही नसनमि सिकाि िादी फौजदािी म�ुामा नमलापत्र गर्न सवकर्े कारू्र्ी व्यिस्था र्ेपालको 
फौजदािी कायनविनध कारू्र्मा गरिएको छ ।  

22.. पपररििििााषषाा 

नमलापत्रलाई र्ेपाली बहृि ्शव्दकोषले “कुरै् म�ुाका िादी िथा प्रनििादी दिैुले पिस्पि नमली झगिा 
छोिेि अड्डामा आई लेन्खर्े सम्झौिाको कागज”1  िर्ी उल्लेख गिेको छ । अदालिमा विचािानधर् िहेको वििादलाई 
सदाका लानग अतत्य गिी आपसमा नमल्र्े गिी म�ुाका दिैु पक्षले संयिु रूपमा लेन्खएको कागजलाई नमलापत्रको 

                                                           
  एलएल. एम., (फौजदािी ि संिैधानर्क कारू्र्), सहतयायानधििा, महातयायानधििाको कायानलय, काठमािौं । 
1  र्ेपाली बृहि ्शव्दकोष, र्ेपाल िाजकीय प्रज्ञा प्रनिष्ठार्, (२०६७), काठमािौं । 
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नर्िेदर् िनर्तछ । म�ुाका दिैु पक्षले िादी दाबी प्रनििादी न्जवकिका कुिाहरू मध्ये म�ुा अतत्य गरे् उ�ेश्यले िादी 
दाबी प्रनििादी न्जवकिका कुरै् कुिा िा सबै कुिा छािी िा दाबी न्जवकिका कुिामा कुरै् शिन िाखी िा कुरै् कुिा 
गरे् गिी म�ुा पिेको अड्डा िा अदालिमा म�ुाका दिैु पक्षले लेखी ददर्े कागजलाई नमलापत्र िनर्तछ ।2 नमलापत्र 
देिार्ी म�ुाहरू, पारििारिक वििादहरू, सामान्जक वििादहरू ि कारू्र्र्े अर्मुनि ददएका ससार्ा प्रकृनिका नसनमि 
म�ुामा फौजदािी वििादहरूमा गर्न सवकतछ ।  

नमलापत्रका सम्बतधमा व्यन्ि िादी िई दायि हरु्े देिार्ी ि फौजदािी म�ुामा नमलापत्र गर्न सवकतछ। 
िि सिकाि िादी हरु्े देिार्ी म�ुामा नमलापत्र गर्न सवकाँ दैर् । यसैगिी सिकाि िादी हरु्े फौजदािी म�ुामा पनर् 
नमलापत्र गर्न सवकाँ दैर् । िि िोवकएका नसनमि फौजदािी म�ुामा नर्न्िि अिस्था ि प्रकृया पूिा गिी नमलापत्र गर्न 
सवकतछ । यस सम्बतधमा चचान गर्ुन पूिन देिार्ी म�ुा ि फौजदािी म�ुाका बािेमा सामातय जार्कािी हरु् ुआिश्यक 
हतुछ । सामातय रूपमा बझु्दा देिार्ी प्रकृनि बाहेकका अतय म�ुा फौजदािी म�ुा हरु् ्। मलुकुी देिार्ी कायनविनध 
संवहिा, २०७४ ले “देिार्ी म�ुा” िन्नाले कारू्र् बमोन्जम फौजदािी म�ुाको रूपमा परििावषि गरिए बाहेकका कारू्र्ी 
हक, दावयत्ि, हैनसयि, पद, पारििारिक सम्बतध िा सम्पन्त्त सम्बतधी म�ुा सम्झर् ुपछन ि सो शब्दले देहायको विषय 
ि सोसाँग सम्बन्तधि म�ुा समेिलाई जर्ाउाँछ िर्ी परििावषि गिेको छ ।3    

(१)  र्ािा कायम िा सम्बतध विच्छेद,  

(२)  दस्ििु, पारिश्रनमक, िलब, ित्ता िा ज्याला,  

(३)  अंश, अपिुाली, दार् बकस, संिक्षक, माथिि, मािकृ िथा पैनत्रक अन्ख्ियािी, धमनपतु्र िा धमनपतु्री,  

(४)  कुरै् किाि, अधनकिाि िा अर्नु्चि सम्िवृद्द अतिगनिको कुरै् हक िा दाबी,  

(५)  दषु्कृनि, अधनदषु्कृनि िा त्रवुटपूर्न उत्पादर् सम्बतधी हक िा दाबी,  

(६)  सवुिधािाि,  

(७)  क्षनिपूनिन,  

(८)  देिार्ी प्रकृनिको अतय कुरै् विषय । 

उल्लेन्खि देिार्ी विषय बाहेक अतय म�ुा फौजदािी हरु् िन्न सवकतछ । मलुकुी फौजदािी कायनविनध 
संवहिा, 2074 ले कारू्र्ी हक, हैनसयि, पद, पारििारिक सम्बतध िा सम्पन्त्त सम्बतधी म�ुा, र्ािा कायम, अंश 
अपिुाली, सम्बतध विच्छेद, किाि, दषु्कृनि, क्षनिपूनिन बाहेकका म�ुालाई फौजदािी म�ुा िर्ी परििावषि गिेको          

छ ।4 फौजदािी म�ुा मध्ये म�ुाको प्रकृनि अर्सुाि मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को अर्सूुची- १, 
२, ३ ि ४ मा वििाजर् गरिएको छ । फौजदािी म�ुा मध्ये अर्सूुची १ ि २ अतिगनिका म�ुा र्ेपाल सिकाि 
िादी िई दायि हरु्े म�ुा हरु् ्। अर्सूुची ३ का म�ुा  सम्बन्तधि अनधकािी, नर्काय िा अदालि िादी िई 
अदालिमा  दायि गरितछ । अर्सूुची ४ का म�ुा व्यन्ि िादी िई अदालिमा दायि हतुछर् ्। उल्लेन्खि 
अर्सूुचीहरुमा सूचीब� म�ुाहरु मध्ये अदालिमा विचािाधीर् िहेका अर्सूुची ३ ि ४ का म�ुाहरु िी म�ुाका 

                                                           
2   ज्ञाइतरबहादिु शे्रष्ठ, (२०६४), अदालिी कायनविनध, पैििी प्रकाशर्, प.ृ ४४८ । 

3   मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २ (घ) । 

4   मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा २ (ठ) । 



69ljlwzf:q / g]kfndf o;sf] k|of]u 

69 
 

पक्षहरुको मञ्जुिीले नमलापत्र गर्न सवकतछ । िि सिकाि िादी िई दायि हरु्े फौजदािी म�ुाहरु अपिादमा बाहेक 
नमलापत्र गर्न सवकाँ दैर् । 

म�ुा गदान समय ि श्रमको सदपुयोग र्हरु्े मात्र होइर्, दिैु पक्षको आनथनक क्षनि पनर् हतुछ । म�ुा गदान 
न्जनितछ िन्ने कुरै् नर्न्िििा हुाँदैर् ।  म�ुा नर्र्नय र्हञु्जले म�ुाका परिर्ाम सम्बतधमा पक्षहरू न्चतिाग्रस्ि हरु्े ि 
मार्नसक अशान्ति, िोश ि जोशले गदान एकपनछ अको म�ुाको श्रीगरे्श हरु्े, कुटवपट, लटुवपट ि अतय अमार्िीय 
कायनहरूको िवृद्द िई सामान्जक अशान्ति समेि हतुछ । यी सबै सम्िाविि घटर्ाहरूको िोकथामको लानग नमलापत्र 
गर्ुन उन्चि हतुछ ।  नमलापत्रका विशेषिाहरू देहाय बमोन्जम िहेका छर्ः् 

 यथाथन ि सत्य कुिा बावहि आई वििादको िास्िविक समाधार् हरु्े, 
 दिैु पक्षले न्जिेको (win-win situation) महससु गरे्, 

 वििाद सदाको लानग अतत्य हरु्े, 
 लामो ि झञ्झवटलो कायनविनध अपर्ाउर् ुर्परे्, 

 खचन, िर्ाि कम हरु्े, 
 प्रमार् ितदा व्यिहाि ि सतििुीमा जोि ददइर्े, 
 आपसी नमत्रिा परु्ःस्थापर्ा हरु्े ि सामान्जक एकिा कायम हरु्े, 
 फैसला कायानतियर् गर्न सन्जलो हरु्े, 
 

33.. ननममललाापपत्रत्र  ससम्म्बबततधधीी  ककाार्रूू्र्र्ीी  व्व्ययििस्स्थथाा 

सिकाि िादी फौजदािी म�ुामा नमलापत्र गरे् सम्बतधी कारू्र्ी व्यिस्था मलुकुी कायनविनध संवहिा लागू 
हरु् ुपूिन पनर् गरिएको नथयो । सिकािी म�ुा सम्बतधी ऐर्, २०१७ को दफा ९क ि सिकािी म�ुा सम्बतधी ऐर्, 
२०४९ को दफा २९ मा सिकाि िादी फौजदािी म�ुा नमलापत्र गर्न सवकर्े कारू्र्ी व्यिस्था गरिएको नथयो । 
सिकािी म�ुा सम्बतधी ऐर्, २०१७ को दफा ९क मा प्रप्रचचननललिि  र्र्ेपेपाालल  ककाार्रूू्र्र्  बबममोोन्न्जजमम  र्र्ेपेपाालल  ससििककाािि  बबााददीी  ििईई  
हहेेररििर्र्े े ििाा  र्र्ेपेपाालल  ससििककााििककोो  ििफफनन बबााटट  चचललााईईएएककोो  ििाा  र्र्ेपेपाालल  ससििककाािि  उउपपिि  पपििेेककोो  ममु�ु�ाा  ममााननममललााममाा  र्र्ेपेपाालल  ससििककााििककोो  
आआददेेशश  ििएएममाा  ससििककााििीी  ििककीीललललेे  अअरुरु  पपक्षक्षककोो  ससहहममननििललेे  त्त्ययस्स्ििोो  ममु�ु�ाा  ममााननममललााममाा  ननममललाापपत्रत्र  गगर्रेे्  ......    िि  ममु�ु�ाा  ममााननममललााममाा  
ननममललाापपत्रत्र  गगििेेककोोममाा  ककससैैललााईई  बबक्क्ससौौर्र्ीी  र्र्ललााग्ग्र्र्े े व्यिस्था िहेको नथयो । सोही कारू्र्ी व्यिस्थालाई सिकािी म�ुा 
सम्बतधी ऐर्, २०४९ को दफा २९ ले नर्ितिििा ददएको नथयो । िि व्यिहािमा सिकाि िादी िई दायि िएका 
फौजदािी म�ुामा नमलापत्र िएको अभ्यास देन्खाँदैर्। मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ 
मा गरिएको कारू्र्ी व्यिस्थाले अर्सूुची १ ि २ अतिगनिका सिकाि िादी फौजदािी म�ुामा समेि नसनमि अिस्थामा 
नमलापत्र गर्न सवकर्े कारू्र्ी व्यिस्था गिेको छ । सिकाि िादी फौजदािी म�ुामा नमलापत्र गर्न सवकर्े म�ुा ि 
प्रकृया सम्बतधी कारू्र्ी व्यिस्थाहरु देहाय बमोन्जम िहेका छर् ्। 

३३..११..  ममुलुलुकुकीी  फफौौजजददााििीी  ककााययननववििननधध  ससंंववहहििाा,,  २२००७७४४  

दफा ११७. नमलापत्र हरु् सक्र्े: (१) अर्सूुची-३ ि अर्सूुची-४ अतिगनिका कसूि सम्बतधी कुरै् म�ुामा म�ुाका 
पक्षहरुको मञ्जुिीले जरु्सकैु अिस्थामा नमलापत्र गर्न सवकर्ेछ ।  

(२) उपदफा (१) को अनिरिि सिनसाधािर्को ठगी, अर्नु्चि लेर्देर् िा सिनसाधािर्को सम्पन्त्तको हानर् र्ोक्सार्ी 
चेक अर्ादिको जरियाबाट उठेको बैवक� कसूि, आपिानधक विश्वासघाि िा आपिानधक लाि ि िैदेन्शक िोजगािी 
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सम्बतधी म�ुामा प्रनििादी ि पीनिि दिैुले नमलापत्र गिाई पाऊाँ  िर्ी सम्बन्तधि सिकािी िकील समक्ष ददएको 
नर्िेदर् उपि कािबाही हुाँदा त्यस्िो व्यहोिा मर्ानसब लागेमा जरु्सकैु िहमा विचािानधर् िहेको िा फैसला कायानतयिर् 
गदानको अिस्थामा िहेको िए िापनर् महातयायानधििाले नमलापत्र गिाउर् आदेश ददर् सक्र्ेछ । 

(३) उपदफा (२) बमोन्जम नमलापत्र िएमा त्यस्िो म�ुाका सम्बतधमा फैसला बमोन्जम िएको दण्ि, जरििार्ा िा 
शलु्कको लगि कट्टर् हरु्ेछ । 

३३..२२..  ससहहककााििीी  ऐऐर्र्,,  २२००७७४४  

 दफा १३१क. नमलापत्र हरु् सक्र्े: (१) प्रनििादी उपि बचिकिानको बचि िकम ििुार्ी ददर् र्सकेको िा बचि 
िकम वहर्ानमर्ा गिेको िा सहकािी ठगी गिेको िर्ी दफा १३० बमोन्जम म�ुा दायि िई अदालिमा विचािाधीर् 
िहेको म�ुा िा प्रचनलि कारू्र् बमोन्जम नमलापत्र गर्न सवकर् ेअतय फौजदािी म�ुामा सदस्यको बचि िकम िा 
वहर्ानमर्ा िएको बचि िकम वफिान गिेकोले नमलापत्र गिाई पाऊाँ  िर्ी नर्िेदर् ददएमा नमलापत्र हरु् सक्र्े छ ।  

(२)  उपदफा (१) मा जरु्सकै कुिा लेन्खएको िए िापनर् प्रचनलि कारू्र् बमोन्जम नमलापत्र हरु् र्सक्र्े स�दठि 
अपिाध, सम्पन्त्त शदु्दीकिर् ि अतय फौजदािी कसूिसाँग सम्बन्तधि म�ुामा नमलापत्र गर्न सवकर्े छैर् । 

(३)  उपदफा (१) बमोन्जमको नमलापत्र फैसला कािानतियर्को चिर्मा समेि गर्न सवकर्ेछ ि त्यसिी नमलापत्र 
िएकोमा प्रनििादीलाई लागेको दण्ि जरिबार्ा ि विगो निर्ुन बझुाउर् ुपरे् छैर् ि कैदको समेि लगि कट्टा 
हरु्ेछ ।  

(४)  उपदफा (१) बमोन्जम म�ुा नमलापत्र गदान प्रनििादीको चल अचल सम्पन्त्त िोक्का फुकुिा गर्ुन परे् िए सो 
फुकुिा समेि गिी सम्बन्तधि अदालिले नमलापत्र कायानतियर् गरिददर् ुपरे्छ । 

(५)  उपदफा (१) बमोन्जम नमलापत्र गदान सिकािी िकीलको िाय नलर् ुपरे्छ । 

(६)  उपदफा (१) बमोन्जम नमलापत्र गदान एकितदा बिी प्रनििादी िएकोमा सम्बन्तधि प्रनििादीको विगो यवकर् 
िएकोमा आफ्र्ो हकको विगो ििुार् गिी नमलापत्र गर्न सक्र्छे ।  

(७)  उपदफा (१) बमोन्जम नमलापत्र गदान मलुकुी फौजदािी कायनविनध संवहिा, २०७४ मा उन्ल्लन्खि कायनविनध 
अिलम्बर् गर्ुन परे्छ । 

३३..३३..  ससहहककााििीी  ऐऐर्र्,,  २२००७७४४  

 दफा २४क. नमलापत्र हरु् सक्र्े: (१) यस ऐर् बमोन्जम म�ुा दायि िई विचािानधर् िहेको म�ुामा प्रनििादीले 
विगो ि लाग्र्े जरििार्ा ििुार्ी गिी नमलापत्र गिाई पाउाँ िर्ी नर्िेदर् ददएमा नमलापत्र हरु् सक्र्ेछ ।  

(२)  उपदफा (१) बमोन्जमको नमलापत्र फैसला कािानतियर्को चिर्मा समेि गर्न सवकर्ेछ ि त्यसिी नमलापत्र 
िएकोमा प्रनििादीलाई िएको कैद सजायको लगि कट्टा हरु्ेछ ।  

(३)  उपदफा (१) बमोन्जम म�ुा नमलापत्र गदान प्रनििादीको चल अचल सम्पन्त्त िोक्का फुकुिा गर्ुन परे् िए सो 
फुकुिा समेि गिी सम्बन्तधि म�ुा हेरे् अनधकािीले नमलापत्र कायानतियर् गिी ददर् ुपरे्छ । 

(४)  उपदफा (१) बमोन्जम नमलापत्र गदान सिकािी िकीलको िाय नलर् ुपरे्छ । 
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(५)  उपदफा (१) बमोन्जम नमलापत्र गदान एकितदा बिी प्रनििादी िएकोमा सम्बन्तधि प्रनििादीको विगो ि 
जरििार्ा यवकर् िएकोमा आफ्र्ो हकको विगो ि जरििार्ा ििुार् गिी नमलापत्र गर्ुन परे्छ ।  

(६)  उपदफा (१) बमोन्जम नमलापत्र गदान मलुकुी फौजदािी कायनविनध संवहिा, २०७४ मा उन्ल्लन्खि कायनविनध 
अिलम्बर् गर्ुन परे्छ । 

३३..४४..  ससििककााििीी  ििककीीलल  ससम्म्बबततधधीी  ननर्र्ययममााििललीी,,  २२००७७७७ 

नर्यम ३३. विचािाधीर् म�ुा नमलापत्र गरे्ः (१) मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ को 
उपदफा (२) बमोन्जम र्ेपाल सिकाि िादी िएको म�ुा नमलापत्र गर्नका लानग प्रनििादी ि पीनिि सहमि िएमा 
दिैु पक्षले सम्बन्तधि सिकािी िकील कायानलय समक्ष नर्िेदर् ददर् सक्र्ेछर्।् 

(२)  उपनर्यम (१) बमोन्जम नर्िेदर् पिेमा सम्बन्तधि सिकािी िकीलले प्रनििादी ि पीनििको पवहचार् गिी 
नमलापत्र गर्न मर्ानसि देन्खएमा दबैु पक्षलाई नर्िेदर् सर्ाखि गिाई आफ्र्ो िाय सवहि सम्बन्तधि नमनसल 
महातयायानधििाको कायानलयमा पठाउर् ुपरे्छ । 

(३)  उपनर्यम (२) बमोन्जम नमलापत्रका लानग न्जल्ला सिकािी िकील कायानलयले पठाएको जार्कािी सम्बन्तधि 
उच्च सिकािी िकील कायानलयलाई समेि ददर् ुपरे्छ । 

(४)  उपनर्यम (२) बमोन्जम प्राप्त िएको नर्िेदर् सवहिको नमनसल अध्ययर् गदान नर्िेदर् माग बमोन्जम गर्न 
उपयिु देन्खएमा महातयायानधििा िा महातयायानधििाले अनधकाि प्रत्यायोजर् गिेको र्ायब 
महातयायानधििाले नमलापत्र गरे् आदेश गिी सो आदेश कायानतियर्का लानग सम्बन्तधि सिकािी िकील 
कायानलयमा नमनसल सवहि पठाउर् ुपरे्छ । 

(५)  उपनर्यम (४) िमोन्जमको आदेश प्राप्त िएपनछ सम्बन्तधि सिकािी िकील कायानलयले म�ुा हेरे् अनधकािी 
समक्ष नमलापत्रको लानग सम्पूर्न कागजाि सवहि नर्िेदर् ददर् ुपरे्छ । 

(६)  उपनर्यम (१) बमोन्जमको नर्िेदर् महातयायानधििाको कायानलय िा उच्च सिकािी िकील कायानलयमा 
पर्न आएमा त्यस्िो नर्िेदर् आिश्यक काििाहीका लानग सम्बन्तधि सिकािी िकील कायानलयमा पठाउर् ु
परे्छ । 

(७)  उपनर्यम (६) बमोन्जम प्राप्त नर्िेदर् उपि सम्बन्तधि सिकािी िकील कायानलयले यस नर्यममा उन्ल्लन्खि 
प्रविया बमोन्जम काििाही अगानि बिाउर् ुपरे्छ । 

(८)  यस नर्यममा अतयत्र जरु्सकैु कुिा लेन्खएको िए िापनर् प्रचनलि कारू्र् बमोन्जम संिक्षकलाई िोहििमा 
िाख् र् ुपरे् प्रकृनिको म�ुामा नमलापत्र गर्ुन पिेमा संिक्षकलाई िोहििमा िाख् र् ुपरे्छ ।  

44.. ननममललाापपत्रत्रककोो  प्रप्रककृृययाा 

नमलापत्र हरु् सक्र्े म�ुामा नमलापत्र गदान पक्षहरूको स्िितत्र सहमनि हरु् ुपदनछ । िि, त्रास, प्रलोिर्, 

जालसाज, झकु्यार्, किकाप िा दिाि आददबाट गरिएको सहमनिलाई स्िितत्र सहमनि मानर्ाँदैर् । पक्षहरूले स्िितत्र 
सहमनिमा नमलापत्र गिेकोमा नमलापत्र बमोन्जमको काम र्िएको िन्ने विषयमा बाहेक नमलापत्रमा न्चत्त बझेुर् िर्ी 
परु्िािेदर् िा कुरै् उजिु लाग्दैर् । सामातयिा म�ुा नमलापत्र गर्नका लानग म�ुाका पक्ष ि विपक्ष दिैुले अदालिमा 
सामूवहक रूपमा ददर्े नर्िेदर् ददर् ुपदनछ । कारू्र्मा अदालिले कुरै् पनर् म�ुाको फैसला गर्ुन अन्घ त्यस्िो म�ुामा 
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नमलापत्र गर्न िा मेलनमलापको प्रविया अपर्ाई नमलापत्र गर्न पक्षहरूलाई अिसि ददर् ुपरे्, त्यस्िो अिसि ददाँदा 
पक्षहरू नमलापत्र गर्न िा मेलनमलापको प्रविया अपर्ाउर् मञ्जुि िएमा जरु्सकैु िहमा िहेको म�ुा िए पनर् नमलापत्र 
गर्न िा मेलनमलापको प्रविया अपर्ाई नमलापत्र गिाउर् सवकर्े उल्लेख छ ।  यसैगिी देिार्ी प्रकृनिका म�ुामा 
अदालिी शलु्क पूिै बझुाई दिान िएको म�ुामा नमलापत्र गदान नमलापत्र बापि सरुु िहको अदालिमा प्रमार् बझु्र् ु
अन्घ िए पच्चीस प्रनिशि ि त्यसपनछ जरु्सकैु अिस्था ि िहमा नमलापत्र गदान आधा अदालिी शलु्क नलई बााँकी 
अदालिी शलु्क िादी, परु्िािेदक िा सम्बन्तधि पक्षलाई वफिान गर्ुनपरे् कारू्र्ी व्यिस्था छ । 

सामातयिया म�ुा विचािाधीर् िहेको अदालिमा पक्षहरूले म�ुा नमलापत्र गर्न चाहेमा सोही व्यहोिा उल्लेख 
गिी अदालिमा संयिु नर्िेदर् ददर् ुपदनछ । िि सिकाि िादी फौजदािी म�ुामा नमलापत्र गर्न कायनविनध संवहिाको 
दफा ११७ बमोन्जम महातयायानधििा िा नर्जले अनधकाि प्रत्यायोजर् गिेको सिकािी िकीलबाट नमलापत्र गरे् 
आदेश िएमा अदालिबाट नमलापत्र गरितछ । सिकाि िादी फौजदािी म�ुामा म�ुा नमलापत्र गर्न चाहेमा पीनिि 
ि प्रनििादीले नमलापत्रका शिन ि प्रकृया उल्लेख गिी सम्बन्तधि सिकािी िकील कायानलयमा संयिु नर्िदेर् ददर् ु
पदनछ । नर्िेदर् व्यहोिा अर्सुाि नमलापत्र गर्न नमल्र्े प्रकृनिको िएमा नमलापत्रको आदेश सिकािी िकीलले ददर् 
सक्र्े कारू्र्ी व्यिस्था गरिएको छ । सिकािी िकीलबाट नमलापत्र गरे् आदेश िएमा नर्िेदर् व्यहोिा ि सिकािी 
िकीलको आदेश सवहि म�ुा नमलापत्र गर्न म�ुा विचािाधीर् िहेको अदालिमा पठाउर् ुपदनछ ।  

नमलापत्र हरु्े म�ुामा अदालिले नमलापत्र गर्न अदालिमा पक्षहरूले पेश गिेको नर्िेदर्को व्यहोिा, त्यसको 
मिलब ि परिर्ाम सम्बन्तधि पक्षहरूलाई सरु्ाउर् ुपदनछ । सो व्यहोिा सरु्ाउाँदा म�ुाका पक्षहरूले नमलापत्र गर्न 
मञ्जुि गिेमा अदालिले नमलापत्रको िीर् प्रनि मस्यौदा ियाि गिी सो नमलापत्रको व्यहोिा पक्षहरूलाई सरु्ाउाँदा 
पक्षहरू नमलापत्र गर्न सहमनि िएमा त्यस्िो नमलापत्रको कागजमा दिैु पक्षहरूको सवहछाप गिाई तयायाधीशले 
आफ्र्ो िोहबिमा सो नमलापत्र िएको व्यहोिा प्रमार्ीकिर् गिी एक प्रनि सम्बन्तधि नमनसलमा िाखी िादी ि 
प्रनििादीलाई एक एक प्रनि ददर् ुपरे्  कारू्र्ी व्यिस्था छ ।5 नमलापत्र हरु् सक्र्े फौजदािी म�ुामा नमलापत्र गदान 
समेि यही कायनविनध अपर्ाइतछ ।6  िि सिकाि िादी हरु्े फौजदािी म�ुामा नमलापत्र गरे् सम्बतधमा केही फिक 
कारू्र्ी व्यिस्था गरिएको छ ।  

सिकाि िादी फौजदािी म�ुा मध्ये खासगिी सिनसाधािर्को सम्पन्त्त हानर्, र्ोक्सार्ी िएको म�ुा पीनिि 
िथा आिोवपि व्यन्िको मञ्जुिीमा नमलापत्र हरु् सक्र् ेकारू्र्ी व्यिस्थाले पीनििले तयायको अर्िुनूि गर्न सक्छ । 
पीनििलाई अनियिुले न्चत्त बझुाएमा उसले फौजदािी दावयत्िबाट उतमनु्ि पाउाँदछ । िाज्यले वििाद सदाको 
लानग अतत्य गिी समाजमा सौहादनिा कायम गर्न सहज हतुछ ित र्े आदद अिधािर्ाबाट सिकाि िादी फौजदािी 
म�ुामा नमलापत्र गरे् व्यिस्था ल्याइएको हो । तयायका लानग लामो समय ि स्ोि खचनर् ुपरे् िई यस्िा म�ुामा 
आिोवपि व्यन्ि ि पीनिि बीच सौहानदिा कायम गर्न पनर् यो व्यिस्थाले म�ि गदनछ । यस्िा म�ुा नमलापत्र गरे् 
कायनविनध िर्े देिार्ी म�ुामा ितदा फिक िहेको छ । म�ुा नमलापत्र िएमा सो म�ुाको अन्स्ित्ि समाप्त हतुछ। 
सो म�ुाका अनियिु  उपि सोही विषयमा परु्ः म�ुा चल्र् सक्दैर्। 

                                                           
5   मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा १९३ । 

6  मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११८ । 
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सिकाि िादी फौजदािी म�ुा मध्ये सिनसाधािर्को ठगी, अर्नु्चि लेर्देर्7  िा सिनसाधािर्को सम्पनिको 
हानर्, र्ोक्सार्ी िा िैदेन्शक िोजगािी सम्बतधी म�ुामा नमलापत्र गर्न सवकतछ । यसका लानग प्रनििादी ि पीनिि 
दिैुले नमलापत्र गिाई पाऊाँ  िर्ी सम्बन्तधि सिकािी िकील समक्ष ददएको नर्िेदर् ददर् ुपदनछ । सो नर्िेदर् उपि 
काििाही हुाँदा त्यस्िो व्यहोिा मर्ानसब लागेमा महातयायानधििा (अनधकाि प्रत्यायोजर् बमोन्जम नमलापत्र गर्न 
आदेश ददर् सक्र्े िोवकएको सिकािी) ले नमलापत्र गिाउर् आदेश ददर् सक्र्े कारू्र्ी व्यिस्था छ ।8 यसैगिी 
बैंवक� कसूि िथा सजाय ऐर्, २०६४ को दफा ३ को खण्ि (ग) अर्सुािका सिनसाधािर् पीनिि िएको बैंवक� 
कसूि म�ुा9मा पीनिि पक्ष ि प्रनििादीले नमलापत्र गिाई पाउाँ िर्ी नर्िेदर् ददएमा नमलापत्र गर्न सवकतछ । िि 
सिकाि िादी िई दायि िएका देिार्ी म�ुा नमलापत्र गर्न सवकाँ दैर् । र्ेपाल सिकाि िादी िई चलेको म�ुा ि 
सािनजनर्क, सिकािी िा सामदुावयक सम्पन्त्त सम्बतधी म�ुा पक्षहरू बीच नमलापत्र हरु् िा मेलनमलापको माध्यमबाट 
समाधार् हरु् सक्दैर् ।10    

मलुकुी फौजदािी कायनविनध संवहिाको दफा ११७ बमोन्जम नमलापत्र हरु् सक्र्े सिकाि िादी फौजदािी म�ुा िएमा 
सो म�ुाको प्रनििादी ि सो कसूिबाट पीनिि व्यन्ि नमलापत्र गर्न सहमनि िई दिैु पक्षले नमलापत्रका लानग 
सम्बन्तधि सिकािी िकील कायानलयमा11 संयिु नर्िेदर् ददर् ुपदनछ । त्यस्िो नर्िेदर् ददाँदा पीनिि ि प्रनििादीहरूले 
म�ुाको विषय नित्र नसनमि िही नमल्र् खोजेको शिन ि सीमा स्पि उल्लेख गिी संयिु नर्िेदर् गर्ुन पदनछ । नर्िेदर् 
बमोन्जम सम्बन्तधि सिकािी िकील कायानलयले म�ुा नमलापत्र हरु्े प्रकृनिको िहेछ ि प्रविया पूिा िएको अिस्था 
देखेमा पीनिि ि प्रनििादीले ददएको संयिु नर्िेदर्मा सर्ाखि गिाई नमलापत्र सम्बतधी काििाही अगानि बिाउर् ु
पदनछ । सो नर्िेदर् बमोन्जम म�ुा नमलापत्र गर्न उपयिु देखी सिकािी िकीलबाट आदेश12 हतुछ । सिकािी 
िकील कायानलयबाट िएको आदेश बमोन्जम पीनिि ि प्रनििादीले म�ुा नमलापत्र गर्न सम्बन्तधि अदालिमा नर्िेदर् 
ददर् ुपदनछ । सो व्यहोिाको नर्िेदर् अदालिमा पर्न आएमा अदालिले त्यस्िो नर्िेदर् पिेि सरु्ाई, मिलब ि 
परिर्ाम समेि बझुाई िान्जखशुीले नमलापत्र गर्न चाहेको हो िा होइर् िर्ी त्यस्िो नर्िेदर् पेश गरे् दिैु पक्षहरूलाई 
सोध्र् ुपदनछ । यसिी अदालिबाट सोध्दा िान्जखशुीले नमलापत्र गर्न चाहेको हो िन्ने जिाफ पीनिि ि प्रनििादीले 
ददएमा संयिु नर्िेदर्पत्रमा उल्लेख िए बमोन्जमका शिनहरूको अधीर्मा िही नमलापत्रको नलखि ियाि गिी 

                                                           
7   मलुकुी संवहिा सम्बतधी केही र्ेपाल ऐर्लाई संशोधर् गरे् ऐर्, २०८० ले थप गिेको (नमनि २०८०,०४,१२ मा र्ेपाल िाजपत्रमा 

प्रकान्शि) नमनि २०८०।०३।२८ को नर्र्नय । 
8   मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ । 

9   नमनि २०७७।१२।०६ को व्यिस्थापर् सनमनिको बैठकको नर्र्नय बमोन्जम च.रं्. १७६३ नमनि २०७८।०१।०२ को पत्रबाट 
जािी नर्देशर् रं्. ५ ।    

10  मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा १९५ । 

11  सम्बन्तधि कायानलय िन्नाले नमलापत्र गर्न चाहेको म�ुा विचािाधीर् िहेको अदालिसाँग सम्बन्तधि सिकािी िकील कायानलय हो।जस्िैः 
न्जल्ला अदालिमा विचािाधीर् म�ुाका हकमा न्जल्ला सिकािी िकील कायानलय, उच्च अदालिमा विचािाधीर् म�ुाको हकमा उच्च सिकािी 
िकील कायानलय, िैदेन्शक िोजगाि सम्बतधी कसूि िा उच्च अदालि पाटर्, िान्र्ज्य इजलासमा दायि िएका बैवकङ्क कसूि (चेक अर्ादि) 
सम्बतधी म�ुाका हकमा विशेष सिकािी िकील कायानलय ि सिोच्च अदालिमा विचािानधर् म�ुाका हकमा महातयायानधििाको कायानलय 
हो। 

12   मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ बमोन्जम म�ुा नमलापत्र गरे् आदेश ददर्े अनधकाि महातयायानधििामा 
िहेकोमा नमनि २०७८।०१।१९ मा र्ेपाल िाजत्रपमा प्रकान्शि सूचर्ा अर्सुाि र्ायब महातयायानधििालाई अनधकाि प्रत्यायोजर् 
गरिएको नथयो । नमनि २०८०।०३।२५ मा र्ेपाल िाजपत्रमा सूचर्ा प्रकान्शि गिी सो अनधकाि सम्बन्तधि सिकािी िकील कायानलयका 
प्रमखुबाट हरु्े गिी अनधकाि प्रत्यायोजर् िएको अिस्था छ । 
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पक्षहरूको सवहछाप गिाई म�ुा हेरे् तयायाधीशले आफ्र्ो समेि सवहछाप गर्ुन पदनछ । अदालिबाट म�ुा नमलापत्र 
हरु्े नर्र्नय िएमा म�ुामा नमलापत्र हतुछ । अदालिबाट नमलापत्र हरु्े गिी आदेश िएमा प्रनििादी अनियोगबाट 
मिु हतुछ । यदद परु्िािेदर् िहमा म�ुा विचािाधीर् िहेको अिस्थामा म�ुा नमलापत्र िएमा िल्लो अदालिबाट 
फैसला हुाँदा प्रनििादीलाई कसूि ठहि िई कैद सजाय िएकोमा सो बमोन्जम सजाय ििुार् गर्ुन पदैर् ।  

नमलापत्र गर्न सवकर्े विद्यमार् कारू्र्ी व्यिस्थाको कायानतियर्का लानग महातयायानधििाको कायानलयको 
व्यिस्थापर् सनमनिको नमनि २०७७/१२/२६ को बैठकले नमलापत्र गिाउर् सवकर् ेप्रकृनिका फौजदािी म�ुामा 
कसूि कायम िई प्रनििादीको परु्िािेदर्/दोहोर् याई पाउर्े/परु्िािलोकर् नर्िेदर् पिेको िि प्रत्यथी न्झकाउर्े 
आदेश िा नर्स्सा र्िइसकेका म�ुाहरुमा पनर् नमलापत्र सम्बतधी प्रकृया अगानि बिाउर्े गिी नर्र्नय गिेको छ । 
व्यिस्थापर् सनमनिको उि बैठकबाटै परुुषोत्तम दंगाल विरुद्व महातयायानधििाको कायानलय समेि िएको (०७७- 
WO-००१५) को पिमादेश म�ुामा िएको आदेश समेिको आधािमा बैवक� कसूि िथा सजाय ऐर्, २०६४ को 
दफा ३ को खण्ि (ग) अर्सुािका सिनसाधािर् पीनिि िएको बैंवक� कसूि म�ुामा पीनिि पक्ष ि प्रनििादीले 
नमलापत्र गिाई पाउाँ िर्ी नर्िेदर् ददएमा मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ को उपदफा 
(२) अर्सुाि नमलापत्र सम्बतधी काििाही अगानि बिाउर् ेनर्र्नय िई सोही बमोन्जम नमलापत्रको व्यिस्था कायानतियर् 
हुाँदै आएको छ ।  

55.. ममहहााततययााययााननधधििििााककोो  ककााययााननललययबबााटट  ननममललाापपत्रत्र  ससम्म्बबततधधममाा  ििएएककोो  अअननधधककाािि  प्रप्रत्त्ययााययोोजजर्र्13  

११..  मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ को उपदफा (२) बमोन्जम नमलापत्र गिाउर् 
आदेश ददर् सवकर्े प्रकृनिका म�ुामा नमलापत्र गर्न आदेश ददर् सक्र्े अनधकाि सिकािी िकील सम्बतधी 
नर्यमािली, २०७७ को नर्यम ३३ मा उन्ल्लन्खि शिनको अधीर्मा िही देहायका सिकािी िकीलले प्रयोग 
गरे्: 

  (क) न्जल्ला अदालिमा विचािाधीर् म�ुामा सम्बन्तधि न्जल्ला सिकािी िकील कायानलयको प्रमखु िा सो 
हैनसयिमा काम गरे् सिकािी िकीलले, 

 (ख)  उच्च अदालिमा विचािाधीर् म�ुामा सम्बन्तधि उच्च सिकािी िकील कायानलयको सहतयायानधििाले. 

 (ग) िैदेन्शक िोजगाि तयायाधीकिर्मा विचािाधीर् म�ुामा विशेष सिकिी िकील कायानलयको 
सहतयायानधििाले,  

 (घ)  सिोच्च अदालिमा विचािाधीर् म�ुामा महातयायानधििाको कायानलयमा सो म�ुा िहेको महाशाखाको 
र्ायब महातयायानधििाले । 

२२..  मलुकुी मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ को उपदफा (२) बमोन्जम नमलापत्र हरु् 
सक्र्े प्रकृनिका र्ेपाल सिकाि िादी हरु्े म�ुामा अर्सुतधार्कै चिर्मा प्रनििादीले पीनििलाई बझुाउर्पुरे् नबगो, 
हजानर्ा िथा अतय िकम बझुाई िा अतय कुरै् शिनमा म�ुाको काििाही अगानि र्बिाउर् पीनिि ि प्रनििादी 
दबैु पक्ष सहमि िै ददएको नर्िेदर् बमोन्जम मािहिको न्जल्ला सिकािी िकील कायानलयबाट म�ुा र्चलाउर् े
गिी प्राप्त िएका नमनसलमा म�ुा चलाउर् ेिा र्चलाउर् ेअन्तिम नर्र्नय उच्च सिकािी िकील कायानलयको 

                                                           
13  खण्ि ७३) संख्या १७ र्ेपाल िाजपत्र िाग ४ नमनि २०८०।०३।२५ । 
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सहतयायानधििा िा सो हैनसयिमा काम गरे् सिकािी िकीलले गरे् । विशेष सिकािी िकील कायानलयबाट 
महातयायानधििाको कायानलयमा प्राप्त हरु्े यस प्रकृनिका म�ुामा सम्बन्तधि र्ायब महातयायानधििाले म�ुा 
चलाउर्े िा र्चलाउर्े अन्तिम नर्र्नय गरे् । 

66.. ममहहााततययााययााननधधििििााककोो  ककााययााननललययबबााटट  जजााििीी  ििएएककाा  पपररििपपत्रत्रहहरुरुःः 

(क) नमनि २०७६/०२/२१ को व्यिस्थापर् सनमनिको बैठकले मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को 
दफा ११७ ले नमलापत्र गरे् कारू्र्ी व्यिस्था गिेको सतदिनमा सो कारू्र्ी व्यिस्थाका अधीर्मा िही नमलापत्रको 
कायनविनधलाई एकरूपिा ल्याउर् देहाय बमोन्जम नमलापत्रको प्रकृयालाई व्यिन्स्थि गर्न नमनि २०७६/०२/२८ 
मा देहाय बमोन्जम परिपत्र जािी िएको नथयो । 

१. मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को अर्सूुची-३ ि अर्सूुची-४ अतिगनिका कसूिका अनिरिि 
सिनसाधािर्को ठगी िा सिनसाधािर्को सम्पन्त्तको हानर् र्ोक्सार्ी िा िैदेन्शक िोजगािी सम्बतधी म�ुामा म�ुाका 
पक्षहरुको मञ्जुिीले जरु्सकैु अिस्थामा नमलापत्र गर्न सवकर्े कारू्र्ी व्यिस्था िहेको छ । 

२. प्रकिर् रं्. १ मा उन्ल्लन्खि म�ुामा नमलापत्र गर्नका लानग प्रनििादी ि पीनिि सहमि िएमा दिैु पक्षले 
सम्बन्तधि सिकािी िकील कायानलय समक्ष नर्िेदर् ददर् सक्र्ेछर् ्। 

३.  प्रकिर् रं्. २ बमोन्जम नर्िेदर् पिेमा सम्बन्तधि सिकािी िकीलले प्रनििादी ि पीनििको पवहचार् एकीर् गिी 
नमलापत्र गर्न मर्ानसि देन्खएमा उि नर्िेदर् िथा प्रनििादी ि पीनिि दिैुको सर्ाखि समेि गिाई आफ्र्ो 
िाय सवहि सम्बन्तधि नमनसल महातयायानधििा समक्ष पठाउर् ुपरे्छ । 

४.  सम्बन्तधि न्जल्ला सिकािी िकील कायानलयले नमलापत्रका लानग नमनसल सवहि महातयायानधििा समक्ष 
पठाउाँदा सो को जार्कािी उच्च सिकािी िकील कायनलयलाई समेि ददर् ुपरे्छ । 

५.  प्रकिर् रं्. ३ बमोन्जम प्राप्त िएको नमलापत्र सम्बतधी नर्िेदर्मा महातयायानधिििाट नमलापत्र गिाउर्े आदेश 
िएमा सो आदेश कायानतियर्का लानग सम्बन्तधि सिकािी िकील कायानलयले म�ुा हेरे् अनधकािी समक्ष 
नमलापत्रका लानग सम्पूर्न कागजाि सवहि नर्िेदर् ददर् ुपरे्छ । 

६.  नमलापत्रका लानग सम्बन्तधि उच्च सिकािी िकील कायानलय िथा महातयायानधििाको कायानलय समक्ष नर्िेदर् 
पर्न आएमा उि नर्िेदर् आिश्यक काििाहीका लानग सम्बन्तधि सिकािी िकील कायानलयमा पठाउर् ु          

परे्छ । 

७. प्रकिर् रं्. ६ बमोन्जम प्राप्त नर्िेदर् उपि सम्बन्तधि सिकािी िकील कायानलयले मानथ उन्ल्लन्खि प्रविया 
अर्सुाि काििाही अगानि बिाउर् ुपरे्छ । 

८.  प्रचनलि कारू्र् बमोन्जम संिक्षकको िोहिि िाख्न ुपरे् प्रकृनिका म�ुाका संिक्षक िाखी पेश गिेको नर्िेदर् उपि 
मात्र काििाही अगानि बिाउर् ुपरे्छ। 

९. एक ितदा बिी प्रनििादी िथा पीनिि िएका म�ुामा नमलापत्र प्रयोजर्का लानग सम्पूर्न प्रनििादी िथा पीनिि 
उपन्स्थि िएमा मात्र नमलापत्रको प्रकृया अगानि बिाउर् ुपरे्छ । 
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(ख) नमनि २०७६/०५/१८ को व्यिस्थापर् सनमनिको बैठकबाट िएको नर्र्नय अर्सुाि नमलापत्र सम्बतधमा 
नमनि २०७६/०५/२३ मा देहाय बमोन्जम परिपत्र जािी िएको नथयो । 

नमलापत्र गदान गिाउाँदाको प्रविया सम्बतधमाः- मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ ले 
नमलापत्र गरे् कारू्र्ी व्यिस्था गिेको सतदिनमा सो कारू्र्ी व्यिस्थाको अनधर्मा िही नमलापत्रको काििाहीमा 
एकरुपिा ल्याउर् यस कायानलयबाट नमनि २०७६।०२।२१ को व्यिस्थापर् सनमनिको नर्र्नय अर्सुाि 
सम्पूर्न सिकािी िकील कायानलयहरुलाई परिपत्र गरिएकोमा साविकको नर्र्नयको प्रकिर् रं्. १ देन्ख ८ सम्म 
यथाििै कायम गरे्, प्रकिर् रं्. ९ मा उन्ल्लन्खि “एक ितदा बिी प्रनििादी िथा पीनिि िएका म�ुामा नमलापत्र 
प्रयोजर्का लानग सम्पूर्न प्रनििादी िथा पीनिि उपन्स्थि िएमा मात्र नमलापत्रको प्रकृया अगानि बिाउर् ुपरे्छ” 

िन्ने उल्लेख िएकोमा सो को सट्टा देहाय बमोन्जमको प्रकिर् रं्. ९ कायम गिी सो पनछ िमशः प्रकिर् रं्. 
१० ि ११ थप गरिएको छ । 

१. एक ितदा बिी संख्यामा प्रनििादी िएका म�ुाका हकमा नमलापत्र प्रयोजर्का लानग सम्पूर्न प्रनििादी उपन्स्थि 
र्िए पनर् नमलापत्र गर्न सहमि हरु्े प्रनििादीले अतय प्रनििदीको िफन बाट समेि पीनििलाई न्चत्त बझुाई नर्ज 
पीनिि ि प्रनििादीको नर्िेदर् पिेमा नमलापत्रको प्रकृया अगानि बिाउर् ुपरे्छ । 

२. एकितदा बिी संख्यामा पीनिि िएका म�ुाका हकमा पीनिि स्ियं िा नर्जको मतृ्य ुिएको िा िेपत्ता िएको 
प्रमार् सवहि नर्जको कारू्र् बमोन्जमको हकिाला ि अतय कुरै् कािर्ले पीनिि उपन्स्थि हरु् र्सक्र्े िएमा 
नमलापत्र गर्न सहमि िएको व्यहोिा खलेुको प्रमान्र्ि अन्ख्ियािर्ामा सवहि पीनििको र्न्जकको हकिाला 
उपन्स्थि हरु् आएमा नमलापत्र प्रकृया अगानि बिाउर् ुपरे्छ । 

3.  प्रकिर् रं्. १ मा उनलन्खि म�ुामा म�ुा दोहोऱ्याई हेिी पाउर् िा परु्िािलोकर्को अर्मुनिका लानग नर्िेदर् 
पिेको अिस्थामा अदालिबाट नर्स्सा िा अर्मुनि प्राप्त िएमा मात्र नमलापत्रको प्रकृयालाई अगानि बिाउर् ु
परे्छ । 

77.. ११  व्व्ययििस्स्थथाापपर्र्  ससननममननििककोो  ननर्र्र्र्ननययःः14 

ननर्र्ददेेशशर्र्  र्रंं्..  ३३  ननममललाापपत्रत्र  गगििााउउर्र्  आआददेेशश  ददददर्र्  ससववककर्र्े े प्रप्रककृृननििककाा  ससििककाािि  ििााददीी  फफौौजजददााििीी  ममु�ु�ााममाा  प्रप्रननििििााददीीककोो  
पपुरु्र्ििााििेेददर्र्//ननर्र्ििेेददर्र्  पपििेेककोो  िििि  प्रप्रत्त्ययथथीी  न्न्झझककााउउर्र्े े आआददेेशश  ििाा  ननर्र्स्स्ससाा  र्र्ििैै  ससककेेककोो  अअििस्स्थथााममाा  ननममललाापपत्रत्रककोो  
ककााििििााहहीी  अअगगााननिि  बबििााउउर्र्े े ससम्म्बबततधधममााःः 

मलुकुी फौजदािी कायनविनध संवहिा, २०७४  दफा ११७ को उपदफा (२) अर्सुाि नमलापत्र गिाउर् 
आदेश ददर् सवकर् े प्रकृनिका फौजदािी म�ुामा कसूि कायम िइ प्रनििादीको परु्िािेदर्/दोहोर् याई 
पाउर्े/परु्िािलोकर् नर्िेदर् पिेको िि प्रत्यथी न्झकाउर्े आदेश िा नर्स्सा र्िै सकेका म�ुाहरुमा पनर् 
नमलापत्र सम्बतधी प्रविया अगानि बिाउर्े । 

ननर्र्ददेेशशर्र्  र्रंं्..  ५५..  चचेेकक  अअर्र्ााददिि  ससम्म्बबततधधीी  बबैंैंववकक��  ककससूूिि  ममु�ु�ााममाा  ननममललाापपत्रत्र  गगििााउउर्र्  आआददेेशश  ददददर्र्  ससम्म्बबततधधममााःः 

सिोच्च अदालिबाट परुुषोत्तम दंगाल विरुद्द महातयायानधििाको कायानलय समेि िएको पिमादेश म�ुामा (०७७-

WO-००१५) नमनि २०७७।१०।०८ मा िएको आदेश समेिलाई विचाि गिी बैंवक� कसूि िथा सजाय ऐर्, 

                                                           
14 नमनि २०७७।१२।२६ को नर्र्नय । 
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२०६४ को दफा ३ को खण्ि (ग) अर्सुािका सिनसाधािर् पीनिि िएको बैंवकङ कसूि म�ुामा पीनिि पक्ष ि 
प्रनििादीले नमलापत्र गिाई पाउाँ िर्ी नर्िेदर् ददएमा मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ 
को उपदफा (२) अर्सुाि नमलापत्र सम्बतधी काििाही अगानि बिाउर्े । 

77.. २२  व्व्ययििस्स्थथाापपर्र्  ससननममननििककोो  ननर्र्र्र्ननययःः15 

ननर्र्ददेेशशर्र्  र्रंं्..  ३३४४..    ससहहककााििीी  ठठगगीी  ममु�ु�ााककोो  ननममललाापपत्रत्र  ससम्म्बबततधधममाा   

विर्ोद थापा मगि समेि वि. महातयायानधििाको कायानलय समेि िएको बतदीप्रत्यक्षीकिर् (०७९-WH-००७७) 
समेिको रिट नर्िेदर्मा सिोच्च अदालिबाट िएको पिमादेश िथा महातयायानधििाको कायानलयको नमनि 
२०८०।०४।०४ को नर्र्नय बमोन्जम गदठि सनमनिले पेश गिेको सिकाि िादी फौजदािी म�ुामा नमलापत्रको 
क्षेत्र विस्िाि सम्बतधी अध्ययर् प्रनििेदर्ले सहकािी ठगी अतिगनि सहकािी संस्था िा सहकािीका संचालकबाट 
सिनसाधािर् व्यन्िको हानर् र्ोक्सार्ी िएका म�ुा समेि नमलापत्र गर्न सवकर्े गिी क्षेत्र विस्िाि गर्न उपयिु हरु्े 
िर्ी उल्लेख गिेको कुिा समेिलाई विचाि गदान सहकािी संस्था िा त्यसका संचालक िा कमनचािीबाट सिनसाधािर् 
व्यन्िको सम्पन्त्तको हानर् र्ोक्सार्ी हरु्े गिी ठगी गिेकोमा सहकािी ऐर् अतिगनि अनियोगपत्र दायि िएको म�ुामा 
समेि मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ िथा यस कायानलयबाट नमलापत्र सम्बतधमा 
जािी मापदण्ि समेिको अधीर्मा िही नमलापत्र सम्बतधी काििाही अगानि बिाउर् े।  

88.. ससििककाािि  ििााददीी  फफौौजजददााििीी  ममु�ु�ाा  ननममललाापपत्रत्र  ससम्म्बबततधधीी  ममाापपददण्ण्िि16 

सिकाि िादी फौजदािी म�ुामा नमलापत्र गरे् आदेश गदान मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा 
११७ ि सिकािी िकील सम्बतधी नर्यमािली, २०७७ को नर्यम ३३ को अधीर्मा िही देहाय बमोन्जमको 
मापदण्िका आधािमा गर्ुन परे्छः 

१.   सिकाि चादी फौजदािी म�ुा मध्ये नमलापत्र हरु्े प्रकृनिका म�ुामा नमलापत्रका लानग पेश िएको नर्िेदर् 
बमोन्जमको म�ुा सम्बन्तधि कायानलयमा चालू अिस्थामा िहे र्िहेको एवकर् गिेि मात्र दिान गरे्, 

२.  मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ को उपदफा (२) मा उल्लेन्खि नमलापत्र हरु्े 
प्रकृनिको (सिनसाधािर्को ठगी िा सिनसाधािर्को सम्पन्त्तको हानर् र्ोक्सार्ी िा िैदेन्शक िोजगाि सम्बतधी 
कसूि िा बैंवक� कसूि अतिगनिको चेक बाउतस आदद) म�ुा िए र्िएको यवकर् गरे्, 

३.  नमलापत्र गर्न पेश िएको संयिु नर्िदेर्मा देहायका कुिाहरु िए र्िएको यवकर् गरे्,  

 (क)  नमलापत्रको नर्िेदर्मा पीनिि ि प्रनििादीहरुको हस्िाक्षि ि सवहछाप, 

 (ख) पीनिि ि प्रनििादी बीच के कस्िो शिनमा नमलापत्र गर्न मञ्जुि िएको हो सो विषय नमलापत्रको नर्िेदर्मा 
स्पि रुपमा उल्लेख िएको,  

 (ग) पीनिि ि प्रनििादीको पवहचार् खलु्र्े आनधकारिक कागजाि िा परिचयपत्र संलग्र् िएको, 

 (घ) नमलापत्र गदान पीनििले प्रनििादीबाट विगो, हजानर्ा िथा अतय िकम कुर् कुर् प्रनििादीबाट कुर् कुर् 
पीनििले के कसिी प्राप्त गिेको हो िा गरे् हो स्पि उल्लेख िएको, 

                                                           
15  नमनि २०८०/०८/०४ को नर्र्नय । 
16  नमनि २०८०।११।०४ को व्यिस्थापर् सनमनिको बैठकबाट िएको नर्र्नय । 
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 (ङ) नमलापत्रको संयिु नर्िेदर्मा उल्लेख गिे बमोन्जमका कागजाि िथा अिस्था िए र्िएको यवकर् गरे्, 

४.  नमलापत्रको नर्िेदर् बमोन्जम पीनिि ि प्रनििादीलाई नमलापत्रको मिलब ि परिर्ाम समेि जार्कािी गिाउर्े, 

५.  नमलापत्रको प्रकृया अगानि बिाउर् मञ्जुि िए पीनिि ि प्रनििादीको सर्ाखि गिाई िोवकएको सिकािी 
िकीलले सवहछाप गरे्, 

६.  सर्ाखि गरे् सिकािी िकीलले सर्ाखि गदान र्ाम, पद, कायानलय ि नमनि समेि उल्लेख गिी कायानलयको 
छाप समेि लगाउर्े, 

७.  अनियोगपत्र दायि गदान पीनििलाई प्रनििादीबाट प्रचनलि कारू्र् बमोन्जम नबगो, हजानर्ा िथा अतय िकम 
ििाउर् मागदाबी गरिएको िए पनर् पीनिि ि प्रनििादी बीच नमलापत्र गदान अनियोगपत्रमा  उल्लेख गिे 
ितदा कम नबगो, हजानर्ा िथा अतय िकम बझुाउर्े गिी िा पूिै नबगो, हजानर्ा िथा अतय िकम छानि नमलापत्र 
गर्न पीनिि ि प्रनििादी सहमि िई सो व्यहोिा नर्िेदर्मा उल्लेख गिी नर्िेदर् ददएको अिस्थामा सो 
बमोन्जम नमलापत्र गर्न आदेश ददर् सवकर्े, 

८.  नमलापत्र गिाउर् आदेश ददर् सवकर्े प्रकृनिका सिकाि बादी फौजदािी म�ुामा प्रनििादीको परु्िािेदर् पिेको 
िि प्रत्यथी न्झकाउर्े आदेश र्िई सकेको अिस्थामा पनर् नमलापत्र सम्बतधी प्रकृया अगानि बिाउर् सवकर् े
(महातयायानधििाको कायानलयको नमनि २०७७।१२।०६ को नर्देशर् रं्. ३ मा यस सम्बतधमा उल्लेख 
गरिएको),  

९.  एक ितदा बिी पीनिि िएको म�ुामा नमलापत्र सम्बतधी प्रकृया अगानि बिाउाँदा महातयायानधििाको 
कायानलयको नमनि २०७७।१२।०६ को नर्देशर् रं्. ४ अर्सुाि प्रचनलि कारू्र् बमोन्जम नमलापत्र हरु्े 
प्रकृनिका म�ुामा धेिै पीनििहरु िहेका िि केही पीनििले मात्र जाहेिी ददएको िा म�ुामा सिोकाि देखाएको 
अिस्थामा अदालि िा सिकािी िकील कायानलयबाट खोजी गदान उपन्स्थि र्हरु्े िा म�ुासाँग सिोकाि र्िाख् र्े 
पीनििहरुले नमलापत्रको लानग नर्िेदर् र्ददएको िए पनर् म�ुामा सिोकाि िाख्न ेपीनिि आफैले िा सम्पकन मा 
आएका िा र्आएका पीनििका िफन बाट पीनििका एकासगोलका परििािका सदस्य िा कारू्र् बमोन्जमका 
संिक्षकले आ-आफ्र्ो हकमा नमलापत्र गर्न नर्िेदर् ददएमा सम्बन्तधि सिकािी िकील कायानलयले नमलापत्रको 
प्रकृया अगानि बिाउर्े। सम्पकन मा र्िहेका िा सम्पकन मा आउर्े अिस्था र्देन्खएका पीनििका हकमा त्यस्िा 
पीनििहरुको र्ोक्सार्ी िए अर्सुािको िकम, सोमा कारू्र् बमोन्जम लाग्र्े हजानर्ा ि अतय खचन समेि 
प्रनििादीले सिुन्क्षि िाखेको (धिौटी िा अतय उपायबाट) ि त्यस्िा पीनििहरु पनछ सम्पकन मा आएका बखि 
त्यस्िो िकम प्राप्त गर्न सक्र्े देन्खएमा उपन्स्थि िएका पीनिि ि प्रनििादीको नर्िेदर् पिेमा समेि नमलापत्रको 
लानग काििाही अगानि बिाउर्े, 

१०.  एक ितदा बिी प्रनििादी िएका म�ुामा प्रनििादीहरु मध्येका कुरै् व्यन्िले मात्र नमलापत्रको प्रकृयामा 
सहमि िई पीनििसाँग नमलापत्रको संयिु नर्िेदर् ददएको िि कुरै् प्रनििादी फिाि िहेको िा म�ुा मलुििीमा 
िहेको िा नमलापत्रको प्रकृयामा सहिागी र्िएको अिस्थामा पीनििले त्यस्िा प्रनििादीका हकमा समेि दािी 
छानि नमलापत्र गर्न मञ्जुि िहेको व्यहोिा स्पि उल्लेख गिेको अिस्थामा नमलापत्र गर्न सवकर्े गिी आदेश 
ददर्े, 
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११.  नमलापत्र हरु्े म�ुामा अनियोग माग दाबी िा फैसलामा रै् प्रत्येक प्रनििादीको हकमा विगो िहक वयकर् 
िएको िहेछ िर्े आफ्र्ो दावयत्िमा िहेको विगो िकमको हकमा पीनिि ि सम्बन्तधि प्रनििादीले नमलापत्र 
गर्न चाहेमा यस्िा प्रनििादीको हकमा आन्शक नमलापत्र गिाउर् आदेश ददर्े, 

१२.  नमलापको नर्िेदर् ददर् स्ियम ्पीनिि का प्रनििादी उपन्स्थि हरु् सक्र्े अिस्था िएकोमा सोको आधाि 
कािर् उल्लेख गिी प्रमार् सवहि नमलापत्र गरे् प्रयोजर्का लानग पीनििले नर्जको र्न्जकको हकिालालाई 
मंजरुिर्ामा ददएको अिस्थामा नमलापत्रको प्रकृया बगानि बिाउर्े, 

 १३. नमलापत्रको नर्िेदर्मा उल्लेख गिे बमोन्जम पीनििलाई प्रनििादीले बझुाउर् ुपरे् नबगो, हजानर्ा िथा अतय 
िकम बझुाउाँदा दस लाख रुपै ाँँयासम्म िएमा पीनििले सो िकम बझेुको ििपाइ िा कागज संलग्र् िए 
र्िएको यवकर् गरे्,  

१४.  नमलापत्रको नर्िेदर्मा उल्लेख गिे बमोन्जम पीनििलाई प्रनििादीले बझुाउर् ुपरे् विगो, हजानर्ा िथा अतय 
िकम लेर्देर् गदान दस लाख रुपैया ितदा बिी विगोका हकमा बैंवकंग प्रर्ाली िा विद्यिुीय माध्यम माफन ि 
बझुाएको देन्खर्े नर्स्साको सक्कल प्रनि (बैंक िौचि, बैंक स्टेटमेतट, िनसद आदद) िएमा मात्र नमलापत्रको 
प्रकृया अगानि बिाउर्े, 

१५.  प्रनििादीले अदालिबाट िएको आदेश बमोन्जम धिौटी िाखेको ि पीनििलाई बझुाउर् ुपरे् नबगो, हजानर्ा िथा 
अतय िकम सो धिौटी िकमबाट नलर्ेददर्े शिन िाखी नमलापत्र गर्न पीनिि ि प्रनििादी सहमि िई नर्िेदर् 
ददएमा सो बमोन्जम नमलापत्रको प्रकृया अगानि बिाउर्े,  

१६.  पीनििलाई बझुाउर् ुपरे् नबगो, हजानर्ा िथा अतय िकम िापि प्रनििादीले िकमको सट्टामा जग्गा िा अतय 
सम्पन्त्त ददर्े शिन गिी नमलापत्र गर्न पीनिि ि प्रनििादी सहमि िई नर्िेदर् ददएमा सो बमोन्जमको अिस्था 
िएको नमनसलबाट देन्खएमा नमलापत्रको प्रकृया अगानि बिाउर्े, 

१७.  प्रनििादी ि पीनिि बीच पीनििलाई बझुाउर् ुपरे् नबगो, हजानर्ा िथा अतय िकम अदालिमा नमलापत्र गदानका 
बखि िकम लेर्देर् गर्न शिन िाखी नमलापत्रको नर्िेदर् ददएकोमा नमलापत्रको प्रकृया अगानि बिाउर्े, 

१८.  नमलापत्र हरु्े र्हरु्े आदेश कायानलय प्रमखु िा सो हैनसयिमा काम गरे् सिकािी िकीलबाट मात्र गरे्, 

१९.  नमलापत्रको नर्िेदर् सर्ाखि िएको नमनिले सामातयिया िीर् ददर् नित्र नमलापत्र सम्बतधी नर्र्नय गर्ुन परे्, 

२०.  नमलापत्रको आदेश ददर्े नर्र्नय िए िा र्िएको जार्कािी पीनिि ि प्रनििादीलाई गिाई नमनसल संलग्र् गरे्,  

२१.  नमलापत्रको आदेश ददर्े नर्र्नय िएकोमा सो आदेशको प्रनिनलवप ि आिश्यक कागजाि सम्बन्तधि अदालिमा 
यथाशीघ्र पेश गरे्, 

२२.  नमलापत्र हरु्े गिी आदेश िएकोमा सोको आदेश पचान अर्सूुची- १ ि ि्यांकको विििर् अर्सूुची- २ 
बमोन्जम गिी अनिलेख िाख्न,े  

२३.  नमलापत्रको आदेश ददर्े सम्बतधी कायन गदान प्रचनलि कारू्र्ी व्यिस्थाको अधीर्मा िही यस मापदण्ि 
बमोन्जम गरे् गिाउर्े ।  
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99.. ससििककाािि  ििााददीी  ममु�ु�ाा  ननममललाापपत्रत्रककोो  ववििद्यद्यममाार्र्  अअििस्स्थथाा 

र्ेपालको फौजदािी तयाय प्रर्ालीमा सिकाि िादी म�ुा नमलापत्र गरे् कायन कारू्र्ी व्यिस्था पिुारै् िए पनर् 
व्यिहािका वहसाबले र्यााँ अभ्यास हो । मलुकुी अपिाध संवहिा, २०७४ को कायानतियर् पिाि ्यस्िा म�ुाहरु 
मध्ये विशेषिः सिनसाधािर्को विगो समािेश िएका सम्पन्त्त विरुद्दका म�ुामा मात्र नमलापत्र गरे् कारू्र्ी बाटो 
खलेुको पाइतछ । संवहिाले गिेको कारू्र्ी व्यिस्था, सिकािी िकील सम्बतधी नर्यमािली, २०७७ को नर्यम 
३३ को व्यिस्था, सिोच्च अदालिबाट िएका आदेशहरू, महातयायानधििाबाट िएको अनधकाि प्रत्यायोजर्17 

समेिका आधािमा सिकाि िादी म�ुाको नमलापत्र हुाँदै आएको छ ।  

हाल सिकाि िादी फौजदािी म�ुामा नमलापत्र गरे् आदेश ददर् सक्र्े गिी सम्बन्तधि सिकािी िकील 
कायानलयका कायानलय प्रमखुलाई अनधकाि प्रत्यायोजर् िएको अिस्था छ । नमलापत्रको प्रकृयालाई सहजीकिर् 
गिी एकरुपिा कायम गर्न ब्यिस्थापर् सनमनिको बैठकले २३ बुाँदै मापदण्ि जािी गिेको छ । आ.ि. 
२०७५/०७६ देन्ख ०७९/०८० सम्मको पााँच आनथनक िषनको नमलापत्र सम्बतधी काििाहीको विििर् देहाय 
बमोन्जम िहेको छः18 

आआ..िि.. ननममललाापपत्रत्रककोो  
ललगगिि 

ननममललाापपत्रत्र  
हहुरु्र्े े

ननममललाापपत्रत्र  
र्र्हहुरु्र्े े

अअततयय  
आआददेेशश 

फफर्छ्र्र्छ्र्ययौौटट बबाााँाँककीी ननममललाापपत्रत्र  
हहुरु्र्े े % 

२०७५/०७६ १५ १३ ० २ १३ ० १०० 

२०७६/०७७ १७४ १५३ ५ ११  ५ ९१ 

२०७७/०७८ १९४ १६८ १८ ८ १९४ ० ८७ 

२०७८/०७९ ५८५ ५०१ २० २७ ५४८ ३७ ९१ 

२०७९/०८० ९२३ ८४० २५ ७ ८७२ ५१ ९६ 

जजम्म्ममाा  ११८८९९११ ११६६७७५५ ६६८८ ५५५५ ११७७९९८८ ९९३३ ९९३३% 

 

मानथको  ि्यांङ्कबाट सिकाि िादी फौजदािी म�ुामा नमलापत्र गर्न सवकर् ेकारू्र्ी व्यिस्था लागू िएको 
प्रािम्िमा नमलापत्र गर्न सवकर् ेनर्िेदकको लगि संख्या कम िएको देन्खए पनर् पनछल्ला आथनवक िषनहरुमा िनमक 
रुपमा िवृद्द िएको देन्खतछ । आनथनक िषन २०७५/०७६ मा नमलापत्रको नर्िेदर् संख्या १५ िहेकोमा सबै 
नर्िेदर्मा नमलापत्र हरु्े गिी आदेश िएको देन्खतछ । त्यस पनछका आनथनक िषनहरुमा नमलापत्रको नर्िेदर् संख्यामा 
उल्लेख्य िवृद्द िएको ि्याङ्कबाट देन्खतछ । महातयायानधििाको कायानलयको नमनि २०७७/१२/२६ को 
व्यिस्थापर् सनमनिको नर्र्नय अर्सुाि बैंवक� कसूि अतिगनको चेक अर्ादि सम्बतधी कसूिमा नमलापत्र गर्न सवकर्े 
गिी िएको नर्र्नय अर्सुाि पनछल्ला आनथनक िषनहरुमा नमलापत्रका लानग नर्िेदर् परे् संख्या उल्लेख्य रुपमा बिेको 

                                                           
17  नमनि २०८०।०४।०१ देन्ख लागू िएको । 
18  महातयायानधििाको कायानलयबाट प्रकान्शि महातयायानधििाको विनित र् आनथनक िषनका िावषनक प्रनििदेर्हरू । 
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देन्खतछ । आ.ि. २०७९/०८० मा नमलापत्रका लानग दिान िएका ९२३ ननर्र्ििेेददर्र्  ममध्ध्ययेे  ८८४४००  ििटटाा नर्िेदर्मा 
नमलापत्र हरु्े आदेश िएको देन्खतछ । समग्र पााँच िषनमा ९३% नर्िेदर्मा नमलापत्र गरे् गिी आदेश िएको छ ।  

नमलापत्र हरु्े प्रकृनिका सिकाि िादी फौजदािी म�ुा नमलापत्र माफन ि टंुनगर्े प्रकृया बढ्दो िममा िहेको            

छ । यसले म�ुाको अतत्य गर्न िथा पीनिि ि प्रनििादी बीचको सम्बतधमा सौहादनिा बिाउर् म�ि गिेको अर्िुनूि 
गर्न सवकतछ । संवहिा कायानतियर् िएको झण्िै पााँच िषन हरैु् लाग्दा पनछल्ला समयमा नमलापत्र गरे् आदेश हरु्े 
संख्यामा बिोत्तिी िएको पाइतछ । महातयायानधििाको कायानलयबाट बैवकंग कसूि मध्ये चेक अर्ादि म�ुामा 
नमलापत्र गर्न सवकर्े गिी नर्र्नय िए पिाि ् यसको संख्यामा गरु्ात्मक िदृ� िएको अिस्था छ । साथै 
२०८०/०४/०१ गिे देन्ख लागू हरु् ेगिी नमलापत्रको आदेश ददर् सक्र् ेअनधकाि जरु् अदालिमा म�ुा विचािाधीर् 
िहेको छ । सोही अदालिसाँग सम्बन्तधि सिकािी िकील कायानलयका प्रमखुबाट हरु्े गिी महातयायानधििाबाट 
अनधकाि प्रत्यायोजर् िएको अिस्था छ । नमलापत्रलाई एकरुपिापूर्न बर्ाउर् ि यस सम्बतधमा अतयौलिा हटाउर् 
२३ बुाँदे नमलापत्र सम्बतधी मापदण्ि ियाि गिी कायानतियर्मा आएको अिस्था छ । साथै नमलापत्रको अर्गुमर् 
ि सहजीकिर् गरे् एक सनमनि गठर् गिी सो सनमनि माफन ि सहजीकिर् समेि िएको अिस्था छ ।19 

1100..   ससििककाािि  ििााददीी  ममु�ु�ाा  ननममललाापपत्रत्र  ससम्म्बबततधधीी  ततययााववययकक  दृदृववििककोोर्र् 

सिकाि िादी फौजदािी म�ुा नमलापत्र गर्न सवकर्े व्यिस्था हाम्रो सतदिनमा र्विर्िम ्अभ्यास हो । संवहिा 
कायानतियर्मा आए पिाि ्सिनसाधािर्को विगो समािेश िएका ठगी, िैदेन्शक िोजगाि सम्बतधी म�ुा ि चेक 
बाउतस जस्िा म�ुाहरुमा र्गतय मात्रामा नमलापत्र हुाँदै आएको छ । यस्िा प्रकृनिका म�ुाहरु शरुु िह हुाँदै नमलापत्र 
गरे् कारू्र्ी प्रािधार् िहेकाले केही प्रनिनर्नधमूलक वििाद बाहेक सिकाि िादी फौजदािी म�ुा नमलापत्रको वििाद 
सम्मानर्ि सिोच्च अदालिसम्म पगुेि तयायको िोहमा व्याख्या िएको देन्खदैर् । नर्िेदक परुुषोत्तम दंगाल समेि 
िएको पिमादेश समेिको नर्िेदर्मा नर्िेदकहरु म�ुा नमलापत्र गरिपाउाँ िर्ी नर्िेदर् ददर् आएमा सो नर्िेदर् दिान 
गिी बैंवक� कसूि सम्बतधी नर्िेदकले उल्लेख गिेको उपिोि अर्सुािको म�ुामा नमलापत्र गर्न मर्ानसि हरु्े हो 
िा होइर् ? नमलापत्रका लानग आदेश ददर् ुपरे् िा र्परे् के हो ? िन्ने सम्बतधमा मलुकुी फौजदािी कायनविनध 
संवहिा, २०७४ को दफा ११७ (२) समेिका कारू्र्ी व्यिस्था बमोन्जम हेिी, एकीर् गिी नमलापत्रका लानग 
अर्मुिी/सहमनि ददर्े िा र्ददर् ेकुिाको जर्ाउ नर्िेदकहरुलाई ददर्े िर्ी प्रत्यथीका र्ाउाँमा पिमादेश जािी हरु्े 
ठहरे्20 िर्ी आदेश िएको देन्खतछ ।  

यस्िै लनलिाकुमािी नसंहको जाहेिीले िादी र्ेपाल सिकाि प्रनििादी िेश्मा शाह21 िएको बैंवक� कसूि म�ुामा 
सम्मानर्ि श्री सिोच्च अदालिबाट नमनि २०७६/०३/०२ मा "प्रनििादीबाट जाहेििालाले विगो प्राप्त गरिसकेकाले 
विगो बााँकी र्हुाँदा प्रनििादीलाई विगो बमोन्जम जरििार्ा ि विगो ििाई ददर् ुर्परे्" ठहिी िएको फैसला उपि िादी 
र्ेपाल सिकािको परु्िािलोकर्को नर्िेदर् पिेकोमा नमनि २०७७।०१।०८ मा परु्िािलोकर्को अर्मुनि र्हरु्े 
आदेश िएको देन्खतछ ।  

विर्ोद थापा मगि विरुद्द महातयायानधििाको कायानलय समेि  िएको बतदीप्रत्यक्षीकिर् समेिको रिट 
नर्िेदर्मा सिोच्च अदालिले "काठमािौं न्जल्ला अदालिमा विचािाधीर् यी रिट नर्िेदक विर्ोद थापा मगि समेि 
प्रनििादी िई चलेको ठगी (सहकािी ऐर् अतिगनिको कसूि) म�ुामा नमनि २०७७/१२/२४ मा िएको थरु्छेक 
आदेश अर्सुाि तयावयक वहिासिमा िहेको देन्खएको ि रिट नर्िेदक कािागाि कायानलयबाट थरु्ा मिु हरु्े र्हरु् े

                                                           
19  अर्गुमर् िथा सहजीकिर् सनमनिमा ित्कालीर् सहतयायानधििा श्री लोकिाज पिाजलुी, सहतयायानधििा श्री सोमकातिा िण्िािी,  

उपतयायानधििा श्री नर्मा न्घनमिे ि सहायक तयायानधििा श्री बाबिुाम िट्टिाई िोवकएको।  
20  परुुषोत्तम दंगाल समेि विरुद्द महातयायानधििाको कायानलय समेि ०७७- -००१५ । 
21  म�ुा रं्. २०७६- -०२२४ । 
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विषय नमलापत्रको संयिु नर्िेदर्मा महातयायानधििाबाट मर्ानसि आदेश िई नर्र्नय हुाँदा नर्क्यौल हरु्े हुाँदा 
ित्काल नर्िेदर् माग बमोन्जम बतदीप्रत्यक्षीकिर्को आदेश जािी गरििहर् ुपिेर्। िथावप न्जल्ला सिकािी िकील 
कायानलय काठमािौं नमनि २०७८/१०/०३ मा नमलापत्र र्हरु्े िर्ी गिेको नर्र्नयले सिनसाधािर्को सम्पन्त्तको 
हानर् र्ोक्सार्ीको प्रश्न िथा पीनििको वहि समेिलाई विचाि गिी वििादमा म�ुा नमलापत्रको विषयमा अन्तिम 
नर्कासा ददर् महातयायानधििाले गरे् मर्ानसि आदेशको मागन रै् अिरुद्द िएको ि पीनिि लगायि प्रनििादीले 
समेि तयायमा पहुाँच पाउर् सकेको र्देन्खाँदा यी रिट नर्िेदक समेिले न्जल्ला सिकािी िकील कायानलय काठमाण्िौमा 
दिान गिेको नमलापत्रको नर्िेदर्लाई महातयायानधििा समक्ष मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा 
११७(२) बमोन्जम मर्ानसि आदेश िथा नर्र्नयका लानग पेश गिी महातयायानधििाको नर्र्नयको जार्कािी अविलम्ब 
नर्िेदकलाई ददर् ु िर्ी प्रत्यथी न्जल्ला सिकािी िकील कायानलय काठमािौंका र्ाममा पिमादेश जािी हरु्े                    

ठहछन ।"  

४४..२२  ननममललाापपत्रत्र  गगर्र्नन  ससववककर्र्े े ससम्म्ििाावविििि  ससििककाािि  ििााददीी  फफौौजजददााििीी  ममु�ु�ाा   

न्जल्ला सिकािी िकील कायानलयको िहसम्म सिकाि िादी फौजदािी म�ुामा नमलापत्र गरे् आदेश ददर् 
सक्र्े गिी हालै अनधकाि प्रत्यायोजर् गिेको अिस्था छ । िल्लो िहसम्म नमलापत्र गर्न आदेश ददर् सक्र् े
अनधकािको प्रयोग ि प्रिािको मूल्याङ्कर् गर्न केही समय लाग्र्े देन्खतछ । केही समय नमलापत्र सम्बतधमा िएको 
अभ्यासको अध्ययर् विश्लषेर् गिी थप विषयमा समेि नमलापत्र गर्न सवकर्े गिी अगानि बढ्र् सवकर्े अिस्था छ । 
मलुकुी फौजदािी कायनविनध संवहिा, २०७४ ले सिनसाधािर्को सम्पन्त्तको हानर्, र्ोक्सार्ी विरुद्दका कसूिमा 
नमलापत्रको आदेश ददर् सवकर्े कारू्र्ी व्यिस्था गिेको देन्खतछ । नमलापत्र हरु्े सिकाि िादी फौजदािी म�ुाको 
क्षेत्र विस्िाि गदान मूलिः व्यन्िको नर्जी सम्पन्त्त विरुद्दका कसूिमा सीनमि हरु् उपयिु देन्खतछ ।   

महातयायानधििाको कायानलयबाट नमनि २०८०/०३/२८ मा नर्र्नय गिी नमलापत्र गर्न सवकर्े सिकाि िादी 
फौजदािी म�ुाको क्षेत्र विस्िाि सम्बतधी अध्ययर् गर्न सनमनि22 गठर् िएको नथयो । सो सनमनिले क्षेत्र विस्िाि 
सम्बतधमा अध्ययर् गिी देहाय बमोन्जम सझुाि पेश गिेको नथयो । 

1. मलुकुी अपिाध संवहिा, २०७४ को दफा २४१. चोिी गर्न र्हरु्े (साधािर् चोिी) 

2. ऐ. दफा २५०. ठेक्का िा किािको काममा फिक पार्न र्हरु्े,  

3. ऐ. दफा २५१.. सम्पन्त्तको आपिानधक उपयोग गर्न र्हरु्े,  

4. ऐ. दफा २५२. आपिानधक विश्वासघाि गर्न र्हरु्े, 
5. ऐ. दफा २८४. आपिानधक प्रिेश, 
6. ऐ. दफा २८५. आपिानधक उपरि अतिगनि सिनसाधािर् िा कुरै् व्यन्िलाई कुरै् हानर्, र्ोक्सार्ी िा क्षनि 

परु् याउर्े नर्यिले गिेको कायन, 
7. सहकािी ऐर्, २०७४ को दफा १२२ अतिगनिका कसूि    

सो अध्ययर् सनमनिको नसफारिसमा पिेको सहकािी ठगी अतिगनि सहकािी संस्था िा सहकािीका संचालकबाट 
सिनसाधािर् व्यन्िको हानर् र्ोक्सार्ी िएका म�ुा समेि नमलापत्र गर्न सवकर्े गिी महातयायानधििाको 
कायानलयबाट23 नर्र्नय िई परिपत्र समेि िएको अिस्था छ । 

                                                           
22  र्ायब महातयायानधििा श्री संजीििाज िेग्मी अर्गुमर्किान िहर्े गिी सनमनिको संयोजकमा सहतयायानधििा श्री सोमकातिा िण्िािी, 

सदस्यहरूमा उपतयायानधििा द्वय श्री प्रकाश गौिम ि श्री कल्पर्ा िाई िथा सहायक तयायानधििा श्री बाबिुाम िट्टिाई िहर् ुिएको 
नथयो । 

23  नमनि २०८०/०८/०४ को नर्र्नय । 
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1111..  ननममललाापपत्रत्र  ससम्म्बबततधधममाा  ददेेन्न्खखएएककाा  ससममस्स्ययााहहरुरु 

1= मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ मा अर्सूुची १ ि २ का सिकाि िादी 
फौजदािी म�ुाहरु मध्ये सिनसाधािर्को विगो समािेश िएको म�ुा ि केही विषयगि सीनमि म�ुामा 
नमलापत्र हरु्े उल्लेख छ । सिनसाधािर्को विगो समािेश िएका म�ुा उल्लेख िए पनर् सो नित्र के 
कस्िा म�ुाहरू समािेश गर्न सवकतछ । सो सम्बतधमा अतयौलिा िहेको छ । 

2= हालको कारू्र्ी व्यिस्थाले अदालिमा विचािाधीर् िहेका म�ुामा मात्र नमलापत्र सवकतछ ि अभ्यास पनर् 
सोही अर्सुाि िहेको छ । मलुकुी देिार्ी कायनविनध संवहिा, २०७४ को दफा २३४ मा फैसला 
कायानतियर्को अिस्थामा पनर् नमलापत्र गर्न सवकर्े उल्लेख िएकोमा सिकाि िादी फौजदािी म�ुामा 
फैसला कायानतियर्को चिर्मा नमलापत्र गर्न सवकर्े कारू्र्ी व्यिस्था ि प्रकृयाको अिाि िहेको छ । 

3= नमलापत्र हरु्े प्रकृनिका म�ुामा अदालिबाट कसूि कायम िई कैद िा जरििार्ा हरु्े गिी सजाय िएको 
म�ुामा परु्िािेदर् पिेको अिस्थामा नमलापत्र हरु्े गिी अदालिबाट आदेश िएमा िल्लो िहबाट कायम 
िएको सजाय (कैद ि जरििर्ा) नमतहा ददर्े स्पि कारू्र्ी व्यिस्था छैर् । यसले अतयौलिा नसजनर्ा 
गिेको छ । 

4= नमलापत्र हरु्े प्रकृनिका धेिै जर्ा पीनिि िएका म�ुामा पीनिि जीविि र्िएका िा जीविि िए पनर् सम्पकन  
हरु् र्सकेका पीनििका हकमा उपन्स्थि िएका पीनिि मातै्रले नमलापत्र गर्न चाहेमा त्यसको व्यिस्थापर् 
कसिी गरे् िन्ने अतयौलिा िहेको छ । 

5= सहकािी ठगीमा धेिै जर्ा पीनिि हरु्े अिस्था हतुछ । िि सबै पीनििको जाहेिी र्पिेको अिस्था छ । 
जाहेिी र्पिेको िा सम्पकन मा र्आएका िा सम्पकन  गर्न खोज्दा समेि सम्पकन  स्थावपि र्िएको अिस्थामा 
सम्पकन मा िहेका पीनििहरु ि प्रनििादीहरुले म�ुा नमलापत्र गर्न चाहेमा नमलापत्र गर्न सवकर्े िा            

र्सवकर्े । नमलापत्र गर्न नमल्र् ेरै् िए पनर् त्यस्िा सम्पकन मा र्आएका िा सम्पकन  स्थावपि हरु् र्सकेका 
पीनििको नर्क्षेप िकम िा ठगी िएको िकमको सिुक्षा िा व्यिस्थापर् के कसिी गरे् अतयौलिा            

िहेको । 

6= नमलापत्र गर्न सवकर्े गिी सिकािी िकील कायानलयहरुका लानग महातयायानधििाको कायानलयबाट 
मापदण्ि समेि जािी गरिए पनर् न्जल्ला सिकािी िकील कायानलयबाट सो सम्बतधी कायन गदान बझुाइको 
विविधिा हुाँदा नमलापत्र गरे् आदेश गरे् िा र्गरे् सम्बतधमा एकरुपिापूर्न र्िएको अिस्था छ । 

7= सम्बन्तधि सिकािी िकील कायानलयबाट नमलापत्र गरे् िा र्गरे् सम्बतधमा िएको आदेश मानथल्लो 
नर्कायमा पेश गरे् व्यिस्था र्िएको हुाँदा सम्बन्तधि सिकािी िकील कायानलयबाट गलि आदेश िएमा 
ित्कालै सच्चाउर् सवकर्े अिस्था छैर् । 

8= न्जल्ला अदालिमा विचािाधीर् िहेका नमलापत्र हरु्े प्रकृनिका म�ुामा अर्सुतधार्कै िममा पीनिि ि 
प्रनििादी नमल्र् चाहेमा म�ुा र्चलाउर्े गिी न्जल्ला सिकािी िकील कायानलयबाट िएको नर्र्नयमा अन्तिम 
नर्र्नय गरे् अनधकाि उच्च सिकािी िकील कायानलयका सहतयायानधििालाई महातयायानधििाबाट 
अनधकाि प्रत्यायोजर् गरिएकोमा उच्च सिकािी िकील कायानलयबाट म�ुा चल्र्े गिी नर्र्नय िएमा 
त्यसको प्रशार्नसक उपचाि िहेको छैर् ।  

9= पीनिि ि प्रनििादी बीच अर्सुतधार्मा रै् नमलेको अिस्थामा उच्च सिकािी िकील कायानलयका 
सहतयायानधििाले म�ुा चल्र्े गिी नर्र्नय गिी नमनसल वफिान गिेको अिस्थामा न्जल्ला सिकािी िकील 
कायानलयले सो म�ुामा अनियोजर् गिी न्जल्ला अदालिमा अनियोगपत्र दायि गरे् ि पीनिि ि प्रनििादी 
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नमलापत्र गर्न सहमि िए परु्: नमलापत्रको आदेश गिी नमलापत्र गर्न न्जल्ला अदालिमा पठाउर् ुपरे् 
अिस्था नसजनर्ा िएको छ । 

10= सिकाि िादी फौजदािी म�ुामा नमलापत्र गरे् अभ्यास र्यााँ िएको ि नमलापत्र गर्न सवकर्े गिी म�ुाका 
विषयहरु थप हुाँदै जााँदा नमलापत्र गर्न आदेश ददर्े सम्बतधमा सिकािी िकीलहरुलाई प्रन्शक्षर् प्रदार् 
गर्ुन परे्मा सो हरु् सकेको छैर् । 

 

1122..   ननर्र्ष्ष्ककषषनन 
मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को दफा ११७ ले सिकाि िादी िई चल्र्े सिनसाधािर्को सम्पन्त्तको 
हानर्, र्ोक्सार्ी समािेश िएका ि केही नसनमि म�ुामा नमलापत्र गर्न सवकर्े कारू्र्ी व्यिस्था छ। उि कारू्र्ी 
व्यिस्थाको प्रिािकािी कायानतियर्का लानग आिश्यक कारू्र्ी प्रबतध पयानप्त छैर्र् । नमलापत्र गर्न सवकर्े ि हरु्े 
म�ुाको विषय थप हुाँदै जार् ुसकािात्मक िहेको छ । कनिपय विषयहरूमा सिोच्च अदालिले आदेश गरे् ि सो 
आदेश समेिका आधािमा नमलापत्र गरे् गिी महातयायानधििाको कायानलयले नर्र्नय गिेको पनर् देन्खतछ । सिकाि 
िादी फौजदािी म�ुामा नमलापत्र गरे् विषयहरू थप गदै जााँदा यसले फौजदािी कारू्र्को कायानतयिर्मा असि पाछन 
िा पादैर् । नमलापत्रका कािर् कसूिजतय कायन गरे् व्यन्िको मर्ोबल बढ्र् गई दण्िहीर्िाको अिस्था ि नसजनर्ा 
हुाँदैर् िन्ने िफन  सचेि हरु् ुपदनछ । फौजदािी कारू्र्को प्रत्यक्ष सम्बतध ि सिोकाि व्यन्िको स्िितत्रिा ि साम्पन्त्तक 
अनधकािको संिक्षर्साँग सम्बन्तधि हरु्े हुाँदा नमलापत्रले त्यस विषयमा असि पाछन िा पादैर् िन्ने िफन  सचेि हरु् ु
पदनछ । सिनसाधािर्को विगो समािेश िएका म�ुा नमलापत्र गरे् िममा आनथनक अपिाध ि त्यसले अथनितत्रमा 
पारे् प्रिाि समेिको मूल्यांकर् गर्ुन पदनछ । यसका साथै सिकाि िादी फौजदािी म�ुा नमलापत्रका सम्बतधमा मानथ 
औल्याइएका सझुािहरु सम्बोधर् गर्न समेि आिश्यक छ । यसका लानग कारू्र्ी व्यिस्थामा संशोधर् िथा 
आिश्यक प्रितध गर्न जरुिी छ ।    

ससततददििनन  ससााममााग्रग्रीीःः 
1. र्ेपालको संविधार् 

2. मलुकुी अपिाध संवहिा, २०७४ 

3. मलुकुी फौजदािी कायनविनध संवहिा, २०७४ 

4. सिकािी िकील सम्बतधी ऐर्, २०१७ 

5. सिकािी िकील सम्बतधी ऐर्, २०४९ 

6. सिकािी िकील सम्बतधी नर्यमािली, २०७७ 

7. सिकािी िकील ददग्दशनर्, २०६३ (पााँचौ संस्किर्, २०८०) 

8. नमलापत्र गर्न सवकर्े सिकाि िादी फौजदािी म�ुाको क्षेत्र विस्िाि सम्बतधी अध्ययर् गरे् सनमनिको प्रनििेदर् 

9. महातयायानधििाको कायानलयबाट प्रकान्शि विनित र् आ.ि. का महातयायानधििाको िावषनक प्रनििेदर्हरु  

10. र्ेपाल िाजपत्रहरु 

11. सिोच्च अदालिको िेिसाइट 

12. महातयायानधििाको कायानलयको िेिसाइट 

13.  महातयायानधििाको कायानलयको व्यिस्थापर् सनमनिका नर्र्नयहरु 
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श्रश्रीी  गगोोववििततदद  खखर्र्ाालल11 

 

ववििषषयय  प्रप्रििेेशश 

विनधशास्त्र कारू्र्साँग सम्बन्तधि विषय हो । Jurisprudence शब्दको उत्पन्त्त ल्यावटर् िाषाको शब्द Juris ि 
prudentia बाट आएको हो । Juris को अथन कारू्र् हो िर्े prudentia को अथन ज्ञार् ि कला हो । विनधशास्त्रको 
अथन कारू्र्को ज्ञार्साँग सम्बन्तधि छ । यो कारू्र्को विज्ञार् पनर् हो। विनधशास्त्र र्ागरिक कारू्र्को मूलििू 
नसद्दातिको अध्ययर् गरे् विज्ञार् हो । विनधशास्त्रलाई कारू्र्को व्याकिर् िथा कारू्र्को आाँखा पनर् िनर्तछ। 
विनधशास्त्र विनधको ज्ञार् िा अध्ययर् हो। यो अनधकािहरूको दशनर्शास्त्र पनर् हो । यो परिििनर्शील शास्त्र हो । 
यो मार्ि जीिर्नसि सम्बन्तधि छ । विनधशास्त्र कारू्र्को अध्ययर्को एउटा िैज्ञानर्क पद्दनि हो । विनधशास्त्रले 
कारू्र्मा अतिनर्नवहि िी नसद्दातिहरूको पनर् अध्ययर् गदनछ । जरु् नसद्दातिलाई विधायकहरूले कारू्र् बर्ाउाँदा ि 
नर्र्ानयकहरूले तयाय प्रदार् गदान पालर्ा गदनछर्।्2 विनधशास्त्रमा कारू्र्को प्रकृनि, कारू्र्ी अिधािर्ाको विश्लषेर्, 
कारू्र् प्रर्ाली ि कारू्र्ी संस्थाहरुको विषयमा जार्कािी हानसल गरितछ।कारू्र्शास्त्र कारू्र्को ज्ञार् मात्र र्िई 
कारू्र्को बािेमा गरिएको िैज्ञानर्क न्चतिर् पनर् हो ।यो ि्यगि प्रमार्द्दािा अिधािर्ाहरुको पवुि गर्नसक्र् े
िस्िगुि विज्ञार् हो ।3 विनधशास्त्र िाज्यको सामान्जक सम्बतधलाई नर्यनमि िंगबाट अगानि बिाउर् िाज्यद्दािा लागू 
गरिएको कारू्र्को मूलििू नसद्दातिको अध्ययर् गरे् विज्ञार् हो ।विनधशास्त्र, िा कारू्र्ी नसद्दाति, कारू्र्को सैद्दान्तिक 
अध्ययर् हो । आधनुर्क विनधशास्त्रको शरुूिाि १८ औ ंशिाब्दीमा िएको नथयो । यो प्राकृनिक कारू्र्, र्ागरिक 
कारू्र् ि िाज्यको कारू्र्को पवहलो नसद्दातिमा केन्तरि नथयो । कारू्र् बाहेक दशनर्, अथनशास्त्र, र्शृास्त्रजस्िा 
विषयका ििनमार् ज्ञार्बाट प्राप्त गरिएका कारू्र्का धािर्ा, आदनश िथा प्रिनृ्त्तको मूल्याङ्कर् िन्ने अथन विनधशास्त्रको 
हकमा लागू हरु् थालेको छ, । तयायको प्रशासर्मा सािनजनर्क िथा नर्यनमि रुपमा स्िीकाि गरिएको िा 
कायानतियर् गिेको नसद्दातिको साँगालो जर्ाउर्े गिी तयावयक अथनमा कारू्र्ी शब्दािलीलाई प्रयोग गरे् विनधशास्त्र 
कारू्र्को विज्ञार् हो । स्ििािैले रै् विनधशास्त्र अतििानव�य विषय हो । सबै कारू्र्ी व्यिस्था र्िए पनर् अनधकांश 
कारू्र्ी व्यिस्थामा यसका सम्बतधहरू विनिन्न प्रकािले गााँनसएका हतुछर् ्। यसले िाज्य ि समाजका सम्बतधमा 
मानर्सको अध्ययर्लाई िाकेको छ । 

ववििननधधशशाास्त्रस्त्रककोो  ममहहत्त्त्त्िि 

                                                           
1  सहतयायानधििा, महातयायानधििाको कायानलय  
2  र्ािायर्प्रसाद लम्साल (२०७६) विनधशास्त्र, पैििी प्रकाशर्, काठमािौ । 
3 िा यिुिाज संग्रौला (२०६६) कारू्र्शास्त्र िथा कारू्र्का नसद्दाति, काठमािौ स्कुल अफ ल, ििपिु, र्ेपाल, पेज १० 
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• विनधशास्त्र एक सामान्जक विज्ञार् िएकोले अतय विज्ञार् जस्िै यो पनर् अत्यति महत्त्िपूर्न छ ।4 

• सामान्जक जीिर्का विविध पक्षहरूको सञ्चालर्को मूल आधाि रै् कारू्र् हो । 

• विनधशास्त्रको अध्ययर् मार्ि समाजको लानग अनि आिश्यक छ । विनधशास्त्रको सैद्दान्तिक, व्यािहारिक 
ि शैन्क्षक महत्त्ि छ । 

• यो शास्त्रले कारू्र् व्यिसायीहरूको िावकन क क्षमिा अनििवृद्द गरे् िएकोले कारू्र् व्यिसायीहरूका लानग 
महत्त्ि छ । साथै उर्ीहरूका लानग बहस व्यिस्थाप गर्न, मौनलक नसद्दाति, आधािििू विचाि, कारू्र्को 
प्रकृनि, अिधािर्ा, र्यााँ-र्यााँ समस्याहरूको सामर्ा गर्न, िैकन्ल्पक कारू्र्ी उपायहरू पत्ता लगाउर् महत्त्ि 
छ । 

• कारू्र् अध्ययर् गरे् विद्याथीहरूलाई कारू्र्को व्याकिर्, कारू्र्का बािेमा प्राथनमक अिधािर्ा, 
कारू्र्सम्बतधी ज्ञार् ि न्चतिर् विकास गर्न यसको महत्त्ि छ । 

• तयायाधीशहरूका लानग कारू्र्को मूलििू नसद्दातिको ज्ञार् नलर्, आफ् र्ो नर्र्नय क्षमिा विकास गर्न, 
फैसलामा विनधशास्त्रीय अिधािर्ाको प्रयोग गिी िैधानर्किा ददर्, र्यााँ कारू्र्को नर्मानर् िथा पिुार्ा 
कारू्र्को संशोधर् कारू्र्को मूलििू नसद्दातिको आधािमा हरु्े िएकोले अत्यति महत्त्ि छ । 

• विधायकहरूका लानग पनर् कारू्र् नर्मानर्, संशोधर् ि विकासमा, सामान्जक विषयिस्िकुो अध्ययर्मा पनर् 
विनधशास्त्रको महत्त्ि छ। िविष्यमा घवटि हरु् सक्र्े घटर्ाहरूको पूिानर्मुार् गर्न गरिर्े िावकन क शन्िको 
विकास हरु्े हुाँदा बिाबि कारू्र् संशोधर् गर्ुन र्परे् गिी नर्मानर् गरे् क्षमिा विधायकलाई प्राप्त हतुछ । 
विनधशास्त्र मार्ि समाजको विचािको अनिव्यन्ि हो। िसथन यो िाजर्ीनिज्ञ िथा सामान्जक अनियतिाका 
लानग पनर् महत्त्ि छ । 

• कारू्र्को अर्निज्ञिा क्षम्य हुाँदैर् िर्े विनधशास्त्रको नसद्दातिका आधािमा सामातय जर्िाका लानग पनर् 
यसको महत्त्ि छ । यसको अध्ययर्ले ऐर्, नर्यमको अध्ययर्नबर्ा पनर् जर्साधािर्लाई कारू्र् ि त्यसका 
आधािििू नसद्दातिसाँग परिन्चि गिाउाँछ । 

िसथन यो सम्पूर्न कारू्र् प्रर्ालीको आधाििनूम हो । यो कारू्र्को पनर् कारू्र् हो । यो सबै क्षेत्र, िह, समूहका 
व्यन्िहरूका लानग महत्त्िपूर्न शास्त्र हो । 

ववििननधधशशाास्त्रस्त्रककाा  ससम्म्प्रप्रददााययहहरूरू 

कारू्र्को उत्पन्त्त, विकास, कायन िथा उ�ेश्यको वििेचर्ा विनधशास्त्रीहरूले आ-आफ् र्ो िरिकाले गिेको पाइतछ। 
मूलिः विनधशास्त्रका सम्प्रदायहरूमा प्राकृनिक सम्प्रदाय, विश्लषेर्ात्मक सम्प्रदाय, ऐनिहानसक सम्प्रदाय, समाजशास्त्रीय 
सम्प्रदाय, यथाथनिादी सम्प्रदाय, समाजिादी सम्प्रदाय ि र्ािीबादी विनधशास्त्र समेिमा वििाजर् गिी अध्ययर् गर्न 
सवकतछ । 

(कक))  प्रप्रााककृृननििकक  ककाार्रूू्र्र्  ससम्म्प्रप्रददाायय  (Natural Law School) 

विनधशास्त्रको प्राकृनिक कारू्र् सम्प्रदाय िी कारू्र्नसि सम्बन्तधि छर्,् जो प्राकृनिक नर्यमको अर्कूुल हतुछ। 
प्रकृनि प्रदत्त शाश्वि उपायद्वािा तयाय प्राप्त गरे् विधाको खोजी गर्ुन यस सम्प्रदायको उ�ेश्य हो ।प्राकृनिक 
कारू्र्सम्बतधी दृविकोर्लाई समार्िा, तयाय, वििेक, समिा, सदगरु्साँग जोिेि हेरितछ ।यो अनलन्खि कारू्र्को 
रूपमा िहेको हतुछ ।यसलाई मार्ि हृदयमा अंवकि अतिस्किर्को ि अपरिििनर्शील कारू्र्को रूपमा              
नलइतछ । यो कारू्र् मार्ि जानिको लानग मात्र र्िई जनमर् ि समरुमा बस्र्े सबै प्रर्ालीहरू ि पतछीसाँग पनर् 
सम्बन्तधि िहेको छ । यो कारू्र् िकन  ि िािर्ामा आधारिि हतुछ । यो कारू्र् तयाय ि रै्निकिाका न्चिस्थायी 

                                                           
4   उमेश कोइिाला समेि, सम्पादर् (२०७७) विनधशास्त्रको सामातय परिचय, सोपार् मानसक, काठमािौ प ृ१३ । 
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नसद्दातिहरूको प्रनिविम्ब हो।प्राकृनिक कारू्र्सम्बतधी विचािधािाले र्ीनिशास्त्र, मार्िशास्त्र, जीिविज्ञार्, 
िाजर्ीनिशास्त्र ि कारू्र्को क्षेत्रमा महत्त्िपूर्न िनूमका खेलेको छ । प्राकृनिक कारू्र्ले स्थावपि गिेका कनिपय 
मातयिाहरु विनिन्न कारू्र्ी प्रर्ालीमा कारू्र्ी नर्यमका रुपमा व्यिहािमा प्रयोग िई आएको पाईतछ ।5 

प्राकृनिक कारू्र्लाई अध्ययर् गरे् िममा प्राचीर्कालअतिगनि ग्रीक ि िोमर् यगुलाई नलर् सवकतछ। 
ग्रीककालअतिगनि वहिान्क्लटस, सकुिाि, प्लेटो, अिस्ि ुि न्जर्ोलाई नलर् सवकतछ । उर्ीहरूले रै्निक, उन्चि मूल्य, 
सद् गरु्, तयाय, स्र्ेह, आत्मज्ञार्, मार्ि वििेक, समार्िालाई कारू्र् मार्ेका छर् ्। प्राकृनिक कारू्र् वििेकको कारू्र् 
हो। असल ि खिाब छुट्याउर्े सिनव्यापी नसद्दाति मार्ि वििेकबाट पत्ता लगाउर् सवकतछ िन्ने धािर्ा प्राचीर् 
ग्रीसबाट उद्बि िएको हो । त्यसैगिी िोम यगुमा मार्ि समार्िालाई जोि ददइयो। िोमर्हरूले कारू्र्लाई Jus 
civile (िोमर्) र्ागरिकलाई लागू हरु्े विशेष कारू्र्, Jus Gentium (जो िोमर् ि विदेशी र्ागरिकलाई लागू हरु्े), 
Jus natural (सबै र्ागरिकलाई लागू हरु्े) मा वििाजर् गिी अध्ययर् गिेका छर् ्। मध्यकालीर् समयको प्राकृनिक 
कारू्र्लाई विन्ियर् यगुको कारू्र् पनर् िनर्तछ । यस समयमा सेतट थोमस अगस्टाइर् मखु्य नथए। उर्ले 
शाश्वि कारू्र्, दैिी कारू्र्, प्राकृनिक कारू्र् ि मार्िीय कारू्र् गिी चाि िागमा वििाजर् गिी कारू्र्को विश्लषेर् 
ि व्याख्या गिेका छर् ्। 

आधनुर्ककालमा प्राकृनिक कारू्र्लाई व्याख्या गरे् िममा हयगुो ग्रोनसयस, थोमस हब्स, जोर् लक, मतटेस्क्य,ु न्जर् 
ज्याक रुसो, इम्मार्युल कातटलाई नलर् सवकतछ । थोमस हब्सले प्राकृनिक कारू्र्को विषय सम्प्रिदु्वािा मानर्सका 
प्राकृनिक अनधकािहरू, प्रजाको वहि िथा जीिर् ि सम्पन्त्तको संिक्षर्साँग सम्बन्तधि छ िर्ेका छर् ्।प्राकृनिक 
कारू्र्को परु्जानगिर्कालमा मखु्य गिी Rudolf Stammler, Crustav Redbruch, Lon Lovois Fuller, H.L.A. Hart, 
John Mitchell Finnis, लाई नलर् सवकतछ । Fuller ले प्राकृनिक कारू्र्लाई रै्निकिासाँग जोिेि अध्ययर् गिेका 
छर् ्िर्े H.L.A. Hart ले Human Vulnerability, Approximate equality, Limited altruism, Limited resources 
and Limited understanding and strength of will गिी प्राकृनिक आिश्यकिाहरूका पााँचिटा सूची रै् प्रस्ििु गिेका 
छर् ्। प्राकृनिक कारू्र् मार्ि अनधकािसम्बतधी अिधािर्ासाँग पनर् सम्बन्तधि छ । 

ववििननििन्नन्न  ववििधधााममाा  प्रप्रााककृृननििकक  ककाार्रूू्र्र् 

आआचचििर्र्गगिि  प्रप्रााककृृननििकक  ककाार्रूू्र्र्  (Improper Conduct to be Removing by Naturalism) 

र्ेपालको संनबधार्मा उन्ल्लन्खि अन्ख्ियाि दरुुपयोग अर्सुतधार् आयोगको व्यिस्था, भ्रिाचाि नर्िािर् ऐर्, २०५९, 
मार्ब बेचनबखर् िथा ओसािपसाि नर्यतत्रर् ऐर्, २०६४, मलुकुी अपिाध संवहिामा उन्ल्लन्खि मार्ि अपहिर् ि 
शिीि बतधकको व्यिस्थालाई उदाहिर्को रूपमा नलर् सवकतछ । 

ससममाार्र्ििााककोो  हहककससम्म्बबततधधीी  व्व्ययििस्स्थथााममाा  प्रप्रककृृननििििाादद  (Right to Equality against Discrimination as Naturalism) 

र्ेपालको संविधार्मा समार्िाको हकमा कारू्र्को दृविमा सबै समार् ि समार् संिक्षर् हरु्े व्यिस्था, र्ागरिकलाई 
धमन, िर्न, नलंग, जािजानि, उत्पन्त्त, िाषा िा िैचारिक आस्था िा िी मध्ये कुरै् कुिाको आधािमा िेदिाि र्गरिर् े
उल्लेख छ । मलुकुी देिार्ी संवहिामा उन्ल्लन्खि र्ागरिक अनधकािसम्बतधी व्यिस्था ि संविधार् बमोन्जम सिोच्च 
अदालिलाई प्राप्त तयावयक परु्िािलोकर्को व्यिस्थालाई नलर् सवकतछ । 

अअससलल  ननर्र्ययििगगिि  प्रप्रककृृननििििाादद  (Good Consciences as Naturalism) 

प्रमार् ऐर्, २०३१ को दफा ६ ि ७ लाई नलर् सवकतछ । 

स्स्ििििततत्रत्रििाागगिि  प्रप्रककृृननििििाादद  (Freedom and liberty as Naturalism) 

                                                           
5  प्रािा िन्जिि� प्रधार्ा� ि वकशोि नसलिाल (२०६४) विनधशास्त्रको सामातय परिचय, िकुृटी एकेिेनमक पन्ब्लकेशतस प्रदशनर्ी मागन, 

काठमािौ, पेज २७  
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र्ेपालको संविधार्मा उन्ल्लन्खि सम्मार्पूिनक बााँच्र् पाउर्े हकलाई उदाहिर्को रूपमा नलर् सवकतछ। 
 
ििककनन   ििाा  ककााििर्र्गगिि  प्रप्रककृृननििििाादद  (Reason as Naturalism) 

सािनजनर्क सिोकािको वििाद ि हकदैया सम्बतधी प्रािधार्लाई नलर् सवकतछ । 

ननर्र्र्र्ननययककोो  ममााततययििाागगिि  प्रप्रककृृननििििाादद  (Judgement recognition as Naturalism) 

र्ेपालको संविधार्को धािा १२८ मा म�ुा मानमलाको िोहमा सिोच्च अदालिले गिेको संविधार् ि कारू्र्को 
व्याख्या िा प्रनिपादर् गिेको कारू्र्ी नसद्दाति सबैले पालर्ा गर्ुनपरे् व्यिस्था छ । 

जजीीििर्र्ककोो  अअननधधककााििगगिि  प्रप्रककृृननििििाादद  (Right to life as Naturalism) 

सिोच्च अदालिले सूयन िंुगेल विरुद्द गोदाििी माबनलको म�ुामा स्िच्छ ि स्िस्थ िािाििर् कायम गर्न नर्देशर्ात्मक 
आदेश जािी गिेको छ ।  

धधााननममननकक  अअननधधककााििगगिि  प्रप्रककृृननििििाादद  (Right to religious as Naturalism) 

सविधार्बमोन्जम प्रत्येक व्यन्िलाई प्रचनलि सामान्जक एिम सांस्कृनिक पिम्पिाको मयानदा िाखी पिापूिनदेन्ख 
चनलआएको आफ्र्ो धमनको अिलम्बर्, अभ्यास ि संिक्षर् गरे् हक हरु्े व्यिस्था छ ।  

धधााननममननकक  ग्रग्रततथथककोो  स्स्ििीीककाािि  (Acceptance of scriptures) 

मर्सु्मनृि, याज्ञिल्क्यस्मनृि ि धमन नसतधलुाई उदाहिर्को रूपमा नलर् सवकतछ ।  

ििााजजर्र्ीीननििकक  ददशशननर्र्गगिि  प्रप्रककृृननििििाादद  (Political ideology as Naturalism) 

र्ेपालको संविधार्मा स्िितत्रिापूिनक िाजर्ीनिक दल छर्ोट गरे् अनधकाि प्रदार् गिेको छ ।  

ससम्म्पपन्न्त्तत्तककोो  अअननधधककााििगगिि  प्रप्रककृृननििििाादद  (Right to property as Naturalism) 

संविधार्बमोन्जम प्रत्येक र्ागरिकलाई प्रचनलि कारू्र्को अधीर्मा िही सम्पन्त्त आजनर् गरे्, िोग गरे्, बेचविखर् गरे् 
ि सम्पन्त्तको अतय कािोिाि गरे् हक हरु्े व्यिस्था गिेको छ । 

ककाार्रूू्र्र्ीी  ससहहााययििााककोो  अअननधधककााििगगिि  प्रप्रककृृननििििाादद  (Right to legal aid as Naturalism)  

संविधार्बमोन्जम असमथन पक्षलाई कारू्र्मा व्यिस्था िएबमोन्जम नर्ःशलु्क कारू्र्ी सहायिा पाउर्े हक हरु्े साथै 
कारू्र्ी सहायिासम्बतधी ऐर्ले पनर् उि अनधकािको ग्यािेतटी गिेको छ । 

फफौौजजददााििीी  ततययााययगगिि  प्रप्रककृृननििििाादद  (Criminal Justice as Naturalism) 

संविधार्बमोन्जम तयाय सम्बतधी हकको प्रािधार्, कािर् सवहि पिाउ, कारू्र्ी व्यिसायीको सल्लाह, म�ुा हेरे् 
अनधकािीसमक्ष उपन्स्थनि, कारू्र्बमोन्जम सजाय, अनियोग प्रमान्र्ि र्िएसम्म नर्दोष, दोहोिो खििाको नसद्दाति, 
साक्षी हरु् कि र्लाग्र्े, जार्कािी पाउर्े अनधकाि ि स्िच्छ सरु्िुाइको हकलाई उदाहिर्को रूपमा नलर्   
सवकतछ । 

प्रप्रााककृृननििकक  ककाार्रूू्र्र्ससाँाँगग  ससम्म्बबन्न्ततधधिि  अअततयय  ककाार्रूू्र्र्  ििथथाा  ससंंििचचर्र्ााहहरूरू  (The products of natural law as Naturalism) 

उपिोिा अनधकाि ऐर्, नर्ःशलु्क कारू्र्ी सहायिा ऐर्, पारििारिक अदालि, प्रशासकीय अदालि, विशेष अदालि, 
िावष्ट्रय मार्ि अनधकाि आयोग, िावष्ट्रय मवहला आयोग, तयायपानलका, अन्ख्ियाि दरुुपयोग अर्सुतधार् आयोग, due 
process of law, rule of law, duty, service to mankind, altruism, compensation release health right, environment 
right.आदद । 

र्रैै्ननििककििाागगिि  प्रप्रककृृननििििाादद  (Morality as Naturalism) 

• सामान्जक पिम्पिाको संिक्षर्गि अनधकाि (Right to protect tradition) 
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• नर्जामिी कमनचािी विरुद्दको अनियोगमा सफाईको मौका (Arbitrary dismissal of civil servants) 

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 

• वहतद ुिाजाहरूको शासर्मा बाहलु्यिा िहेको र्ेपालको ऐनिहानसक कालखण्िमा वहतद ुधमनशा�बाट समाज 
प्रिाविि िहेका कािर् नर्नमनि कारू्र्ितदा रै्निक मूल्य मातयिा मानथ नथयो। कारू्र् ि धमनको अतयोतयान्श्रि 
सम्बतध नथयो । 

• वि.सं. १९१० को मलुकुी ऐर्मा िएका प्रािधार्हरूमा वहतद ुधमनको प्रिाि िहेको पाउर् सवकतछ। 
वि.सं. २०२० मा जािी िएको मलुकुी ऐर्मा समार्िाको नसद्दातिलाई अपर्ाउाँदै आधनुर्क प्राकृनिक 
तयायका नसद्दातिलाई अिलम्बर् गर्न थानलयो । 

• मलुकुी देिार्ी संवहिा, २०७४ मा गठुीसम्बतधी व्यिस्था, पशपुनि क्षेत्र विकास कोष ऐर्, २०४४, लनु्म्बर्ी 
विकास कोष ऐर्, २०४२ जस्िा धमनसाँग जोनिएका धानमनक संिक्षर्का कारू्र् लागू छर् ्। 

• आधनुर्क यगुमा प्राकृनिक कारू्र्लाई प्राकृनिक अनधकाि ि प्राकृनिक तयायको रूपमा नलइतछ । 

• समाजमा शान्तिसिुक्षा ि सवु्यिस्था कायम िाख्न व्यन्िका प्राकृनिक अनधकािलाई संविधार् िथा नलन्खि 
कारू्र्मा िान्खएको छ । 

• र्ेपालको संविधार्को धािा १६ देन्ख ४६ सम्म व्यिन्स्थि हकहरू जस्िै- समार्िाको हक, तयायसम्बतधी 
हक, अपिाधपीनििको हक, धानमनक स्िितत्रिाको हक, सूचर्ाको हक, गोपर्ीयिाको हकलाई मौनलक 
हकको रूपमा िाखी प्राकृनिक कारू्र् विशेषिा पाउर् सवकतछ। 

• सिोच्च अदालिले सािनजनर्क सिोकािको विषयको रूपमा अर्ेकौं कुप्रथाहरू झमुा प्रथा, देउकी प्रथा, 
हनलया प्रथाको उतमूलर्िफन  सिकािलाई नर्देशर् ददएको छ । जसमा सोमप्रसाद पर्ेरुको म�ुा6मा कमलिी 
प्रथा, सनुर्लबाब ु पतिको म�ुामा समनलंगीको अनधकाि ि योगी र्िहरिर्ाथको म�ुामा देिघाटसम्बतधी 
धानमनक िथा पिुािान्त्िक बस्िकुो संिक्षर् विषयलाई उदाहिर्को रूपमा प्रस्ििु गर्न सवकतछ । 

• फौजदािी कसिु (सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ को दफा १७क मा जतमकैद गर्ुनपरे् 
म�ुामा कसूि गिेमा, अनियिु अदालिमा साविि िएमा, तयायाधीशले घटी सजाय गर्न उपयिु देखेमा 
मानथल्लो अदालिमा कािर् खलुाई िाय पेस गरे् ि सिोच्च अदालिले पनर् उन्चि ठहिाएमा सजाय 
घटाउर् सक्र्े व्यिस्था गिेको छ । यसले ईश्विीय कारू्र्लाई र्िई वििेकपिक उन्चि कारू्र्को 
नसद्दातिलाई प्रयोग गिेको िन्न सक्छौ ।  

• तयावयक प्रवियामा तयायका मातय नसद्दातिले संिैधानर्क रूपमा रै् स्थार् पाएको अिस्था छ।7 

• हाम्रो तयायप्रर्ालीमा पनर् प्राकृनिक तयायका नसद्दातिलाई प्रयोग गरिएको छ । यसमा पूिानग्रह हरु् सक्र् े
अिस्थाका कुिामा नर्र्नय गर्न र्हरु्े8 कसैको हक अनधकािमा असि परे् अिस्थामा नर्र्नय गदान सरु्िुाइको 
उन्चि ि पयानप्त मौका ददर्पुरे् िथा नर्र्नयकिानको स्िेच्छाचारििालाई िोक्र् नर्र्नय गदान आधाि ि कािर् 
खलुाउर्पुरे्, प्रत्येक व्यन्िलाई नर्ज विरुद्द गरिएको काििाहीको जार्कािी पाउर्े हक हरु्े9 जस्िा 
विषयहरू महत्त्िपूर्न छर् ्। 

• Popositive law को आधाि प्राकृनिक कारू्र् हो । मार्ि अनधकाि प्राकृनिक कारू्र् हो । 

                                                           
6  संिि २०६१ सालको रिटरं् ३२१५, सोम प्रसाद पर्रेु वि र्ेपाल सिकाि समेि । 
7   मोहर् लक्ष्मी मास्के विरुद्द अथन मतत्रालय समेि,  र्ेकाप २०६७, अंक १ । 
8  यज्ञमूनिन बतजािे विरुद्द दगुानलाल शे्रष्ठ, बाग्मिी विशेष अदालि, काठमािौ समेि, र्ेकाप २०२७, अंक १, प ृ१५७ । 
9  र्ेपालको संविधार्को धािा २०(८) 
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• Right to life, liberty and property प्राकृनिक कारू्र् हो । 

• विदेशी तयावयक अभ्यासमा उदाहिर्का रूपमा Mirinda Vs Arizona 1966 को म�ुामा अनियिुसाँग सोधपछु 
गदान कस्िो प्रविया अपर्ाउर्े िन्ने ४२ बुाँदाको कायनविनध रै् अमेरिकी सिोच्च अदालिले जािी गिेको 
नथयो । त्यसैगिी मर्बहादिु विश्वकमानविरुद्द ित्कालीर् कारू्र् तयाय िथा संसदीय व्यिस्था मतत्रालयसमेि 
िएको म�ुामा छुिाछूिरूपी सामान्जक वििेद ि विकृनिको उतमूलर् गर्न सिोच्च अदालिले अग्रसििा 
नलएको10 पाउर् सवकतछ । 

अअददााललििीी  अअभ्भ्ययाासस 

(कक) जजर्र्ववहहिि  ससंंििक्षक्षर्र्  ममञ्चञ्चससममेेिि  ववििरुरुद्दद्द  प्रप्रधधाार्र्ममततत्रत्रीी  ििथथाा  ममन्न्ततत्रत्रपपररििषषद्द्ककोो  ककााययााननललयय  ससममेेिि11 

ययसस  ममुदु्दद्दााममाा  ििाइका न्जल्लाहरूमा िैकल्या िर्ी सम्बोधर् गरिर्े विधिाहरू बाल विधिाहरू िा श्रीमार्ले मर् 
र्पिाई छोिेमा िा दाइजोका कािर् छोनिददएका बाल वििाहका बानलकाहरूसंग सम्बन्तधि िहेको नथयो । प्रस्ििु 
मदु्दामा सिोच्च अदालिले पिमादेश जािी गदै मानर्सको स्िितत्रिा, प्रनिष्ठा ि आत्मसम्मार्मा चोट परु् याउर् ेखालका 
कुरै् पनर् प्रथाहरू मार्ि अनधकािको दृविकोर्बाट मातय हरु् सक्दैर्र् ्ि कारू्र्ले मातयिा र्ददएका कुरै् पनर् 
संस्कृनि, पिम्पिा, मूल्य मातयिा जस्िा कुरै् पनर् आधािमा व्यन्िको आधािििू अनधकािलाई संकुचर् ि कुन्ण्ठि 
गिेि िाख्न र्हरु्े। मवहला िगनलाई पीनिि बर्ाउर् ेजरु्सकैु प्रथा, पिम्पिा ि साँस्कृनि मवहलाको विकास ि मवहला 
सशन्िकिर्को बाधकको रूपमा िहेको हतुछ । त्यस्िा प्रथा, पिम्पिा ि साँस्कृनिले मवहला ि परुुषबीच असमार्िा 
ि वििेदको परिन्स्थनि उत्पन्न गरे् हुाँदा असमार् ि वििेदकािी प्रथा ि पिम्पिालाई समाजमा हकुन र्े अिस्थालाई 
किैबाट समथनर् गरिर् र्हरु्े ।  िैकल्या प्रथा ििाई क्षेत्रका केही न्जल्लाहरूमा विद्यमार् विशेष वकनसमको समस्याको 
रूपमा िहेको देन्खतछ । यस्िो प्रथाको कािर् माइिी घिमै विधिा िएका िा पनिले र्लगी छानिएका मवहलाहरूको 
अंश हक सम्बतधमा वििाह िैसकेकी छोिीलाई अंश ददर्े कारू्र्मा व्यिस्था र्िएको ि र्ािालक अिस्थामै िएको 
वििाहको कारू्र्ी अनिलेख र्हरु्कुो साथै लोग्र्े पक्षकाले स्िीकाि गिी घि र्लगेको अिस्थामा त्यस्िा पीनििहरूको 
पारििारिक हैनसयि ि अंश हकको समस्या उत्पन्न हरु्े िै िैयन्िक हैनसयि ि सम्पन्त्तक अनधकािको लानग विनिन्न 
समस्या िोग्र्पुरे् अिस्था टड्कािो देन्खतछ । पिति,ु यस विषयमा आिश्यक ि पयानप्त अध्ययर् ि अर्सुतधार् िएको 
देन्खाँदैर् । जसको कािर् समस्याको मात्रा ि प्रकृनि पयानप्त मात्रामा नर्न्िि र्िए पनर् यस समस्याको विद्यमार्िालाई 
इतकाि गर्न सवकर्े न्स्थनि पनर् छैर् । ििाई क्षेत्रमा बानलकाहरूले व्यहोर्ुन पिेको खास वकनसमको यस्िो समस्यालाई 
विशेष प्रकािले सम्बोधर् गर्ुनपरे् िर्ी फैसला िएको छ । 
(खख) ससुनुनर्र्ललबबााबबु ु पपततििससममेेिि  ववििरूरूद्दद्द र्र्ेपेपाालल  ससििककाािि, प्रप्रधधाार्र्ममततत्रत्रीी  ििथथाा  ममन्न्ततत्रत्रपपररििषषद्द्  ककोो  ककााययााननललयय, ननससंंहहददििबबाािि   ककााठठममााििौंौंससममेेिि12 

 यस मदु्दामा पवहचार्सवहिको र्ागरिकिा प्राप्त गरे् अनधकािबाट िन्ञ्चि हरु्पुिेको िन्ने विषयमा सिोच्च अदालिमा 
रिट नर्िेदर्  पिेको नथयो । सो मदु्दामा सिोच्च अदालिले नसद्दाति प्रनिपादर् गदै कुरै् पनर् व्यन्िले आफ्र्ो 
पवहचार्सवहिको आत्मसम्मार्पूिनक बााँच्र् पाउर् ुनर्जको आधािििू मार्ि अनधकािको विषय हो । यस्िो अिस्थामा 
फिक लैव�क पवहचार् ि यौर् अनिमखुीकिर् िएका व्यन्िहरूले पनर् आफ्र्ो स्िितत्र पवहचार्सवहि 
आत्मसम्मार्पूिनक बााँच्र् पाउर् ु नर्जको मार्ि अनधकाि िथा संिैधानर्क हक हरु्े ।कुरै् पनर् व्यन्िले आफ्र्ो 
स्िअर्िुनूि अर्सुािको लैव�क पवहचार् हानसल गर्ुन नर्जको नर्िाति िैयन्िक आत्मनर्र्नयको अनधकािअतिगनिको 
विषय हो । यसमा अरू व्यन्ि समाज िाज्य िा कारू्र्ले जैविक नल� के हो िर्ी नर्धानिर् गर्ुन सातदनिनक             

हुाँदैर् । मानर्सको स्िितत्रिा प्रनिष्ठा ि आत्मसम्मार्मा चोट परु् याउर्े खालका कुरै् पनर् व्यिस्थाहरू मार्ि 

                                                           
10  र्ेकाप २०५९, अंक १२, प ृ१०  
11  िाग: ५४ साल: २०६९ मवहर्ा: माघ अंक: १० फैसला नमनि :२०६९/०२/०३ 
12  िाग: ५९ साल: २०७४ मवहर्ा: पौस अंक: ९ फैसला नमनि :२०७३/१०/१०  
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अनधकािको दृविकोर्बाट समेि मातय हरु् र्सक्र्े ।संविधार्, र्ेपाल र्ागरिकिा ऐर्, २०६३, र्ेपाल र्ागरिकिा 
नर्यमािली िथा यौनर्क िथा लैव�क अल्पसंख्यक समदुायका व्यन्िहरूलाई नल�को महलमा अतय जर्ाई र्ागरिकिा 
जािी गरे्सम्बतधी नर्देन्शका, २०६९ समेिले िेस्ो नल�ीको अन्स्ित्िलाई स्िीकाि गिी त्यस्िा समदुायको हक 
अनधकािप्रनि प्रनिबद्दिा जर्ाई सकेको अिस्थामा आफ्र्ो यौनर्क पवहचार् रै् थाहा र्िएको अिस्थामा जैविक अंगको 
आधािमा प्राप्त गिेको र्ागरिकिा प्रमार् पत्र संशोधर् गिी आफ्र्ो िास्िविक लैव�क पवहचार्सवहिको र्ागरिकिा 
प्रमार् पत्रमा संशोधर् गर्न नमल्दैर् िन्नु नर्िेदकहरू जस्िा लैव�क अल्पसंख्यक समदुायका व्यन्िहरूको अन्स्ित्ि 
स्िीकाि गर्नबाट इतकाि गर्ुन समार् हरु्े ।लैंनगक अल्पसंख्यक समदुायहरू आफ्र्ो िास्िविक पवहचार्ितदा फिक 
परिचय पत्रका साथ िहर् पदान आत्मसम्मार्मा चोट पगु्र्कुा साथै सामदुावयक अपर्त्िलाई समेि कमजोि िलु्याउर्े 
हतुछ । आफ्र्ो अर्िुनूिितदा फिकरूपमा आफ्र्ो परिचय लकुाई त्रासपूर्न िथा अदृश्य जीिर् जीउर् बाध्य पार्ुन 
यस्िा यौनर्क अल्पसंख्यकहरूको मार्ि अनधकािको उल्लङ्गर्समेि हरु् जार्े । कनिपय अिस्थामा आफ्र्ो लैंनगक 
पवहचार् विलो गिी मात्र थाहा पाउर् ेि व्यि गर्नसक्र् ेहुाँदा यस्िो अिस्थामा पवहले शािीरिक जैविक अंगको 
आधािमा पाएको र्ागरिकिा प्रमार् पत्रमा संशोधर् गर्न पाउर्े अनधकाि कारू्र्ि सिुन्क्षि गर्ुनपरे् उल्लेख छ । 

(खख))  ववििश्लश्लेषेषर्र्ाात्त्ममकक  ससम्म्प्रप्रददाायय  (Analytical School) 

विश्लषेर्ात्मक सम्प्रदायको विकास बेलायिबाट िएको हो । िाजर्ीनिक सिोच्चिाको इच्छा ि आकांक्षाको आधािमा 
कारू्र् नर्मानर् ि विकास हतुछ िर्ी यस सम्प्रदायले िकालि गदनछ। यो कारू्र् नलवपबद्द ि नलन्खि हतुछ । यो 
कारू्र् सािनिौमद्वािा िा नर्िानन्चि व्यन्िबाट नर्मानर् गरितछ । यो कारू्र्मा परिपालर्ा गिाइतछ वकर्िर्े यसको 
पछानि दण्िको व्यिस्था गरिएको हतुछ । यसमा दण्ि नबर्ाको कारू्र्को परिकल्पर्ा रै् हरु् सक्दैर्। यो कारू्र् 
िाजर्ीनिक सिोच्चिाको इच्छाको आधािमा नर्मानर् हदैुजातछ । यस सम्प्रदायले ििनमार्मा िहेको कारू्र्को 
परिकल्पर्ा गरिएको हतुछ । यसले ििू ि िविष्यको परिकल्पर्ा गदैर् । यो कारू्र् Black latter मा लेन्खर्े 
िएकोले Black latter law पनर् िनर्तछ । यो कारू्र्को अिधािर्ा ल्याउर्े, अध्ययर् गरे्हरूलाई Juris िनर्तछ । 
Philosopher िनर्दैर् ि यो theory को रूपमा विकास िएको हतुछ । यो tested हतुछ । विश्लषेर्ात्मक सम्प्रदायलाई 
िास्िविक ज्ञार्, अर्मुार् ि िकन ितदा पनर् अर्िुनूि गर्न सवकर् ेि्य ि प्रमार्को रूपमा नलइतछ । कारू्र् नर्न्िि 
हतुछ िन्ने यसको मौनलक विशेषिा हो । यस सम्प्रदायका मखु्य कार्रु्विद् मा बेतथाम, अन्स्टर्, प्रो. हाटन, हलैति, 
साल्मति, केल्सर्, जोसेफ िाजलाई नलर् सवकतछ । 

बेतथामले कारू्र्लाई सम्प्रिकुो आदेश ितदै जसका पछानि अर्शुास्िी हतुछ िर्ेका छर् ्। उर्ी उपयोनगिािादी 
नसद्दातिका प्ररे्िा पनर् हरु् ्। िाज्य िर्ेको रै् कारू्र् हो । कारू्र् नर्मानर् गदा ं नर्न्िि प्रविया पूिा गरिएको 
हरु्पुछन । कारू्र्को घोषर्ा सािनिौम नर्काय संसद्ले गछन । कारू्र्को प्रकृनि हस्िक्षेपकािी हतुछ । िाज्यले 
बर्ाएको कारू्र् सबैले पालर्ा गर्ुनपछन वकर्िर्े यसको पछानि दण्ि हतुछ । बेतथामले कारू्र्लाई Epository is ि 
Censorial ought to be गिी वििाजर् गिेका छर् ्। उर्ले कारू्र्का आठ ित्त्िका िािेमा उल्लेख गिेका छर् ्। 
िी आठ ित्िहरुमा स्ोि (source), विषयिस्ि ु(subject), उ�ेश्य (objectives), विस्िाि (extent), अिधािर्ा (aspect), 
शन्ि (force), उपचाि (remedies) ि अनिव्यि (expression) गिी वििाजर् गिेका छर् ्। वयर्ले उपयोनगिािादको 
प्रनिपादर् पनर् गिे । जसमा कारू्र्को उ�ेश्य समाजमा िहेका बहजुर्को वहि गरे् हरु्पुछन िर्ेका छर् ्। यसले 
pleasure लाई promote गदै pain लाई avoid गछन ि वहिलाई मात्र स्िीकादनछ । सखुको व्यिस्था गर्न minimum 
substance को management गर्ुनपछन । आनथनक िवृद्दलाई ध्यार् ददर्पुछन । कारू्र् बर्ाउाँदा िाज्यले तयूर्िम 
आिश्यकिा पूिा गर्न, समार्िा कायम गर्न, र्ागरिकको सिुक्षा प्रदार् गर्न ि आनथनक िवृद्द गरे् हरु्पुछन िर्ी चाि 
उ�ेश्य उल्लेख गिेका छर् ्। Intellectual property बेतथामको Utilitarian theory को उपज मानर्तछ। 

अन्स्टर्ले कारू्र्लाई सम्प्रिकुो आदेश िर्ी परििाषा गिेका छर् । साथै उर्ले कारू्र्लाई न्चर्ाउर्े िममा नर्न्िि 
अनधकािीद्वािा स्थावपि नर्यम, सबैलाई लागू हरु्े सामातय नर्यम, मार्िीय बाह्म कायनसाँग सम्बतध िाख्न,े आदेशमा 
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दण्ि हरु्े प्रकृनिको हतुछ िर्ेका छर्। आदेश, किनव्य ि दण्ि कारू्र् नसद्दातिका विशेषिा िर्ी उल्लेख गिेका 
छर् । वयर्ले Command theory  पनर् प्रनिपादर् गिे । 

हलैतिले कारू्र्लाई मानर्सका बाह्म कायन जसमा िाजरै्निक सम्प्रिलेु लागू गिेको सामातय नर्यमको रूपमा 
परििावषि गिेका छर् ्।केल्सर्ले कारू्र्को विज्ञार् शदु्द हरु्पुछन िर्ेका छर् ्त्यसले कारू्र्लाई रै्निक, िाजरै्निक 
िा समाजशास्त्रको रूपमा परििावषि गरिर् ुहुाँदैर् ितछर्।् वयर्ले Pure theory को प्रनिपादर् गिे। उर्का विचािमा 
कारू्र् प्रर्ालीलाई norm हरूको शृंखलाको रूपमा विकास गर्ुनपछन िर्ेका छर्। उर्ले कारू्र् प्रर्ालीमा मखु्य 
(basic) norm हतुछ जो सबैितदा मानथ हतुछ । त्यसलाई Grund norm िनर्एको छ िसथन संविधार् Grund norm 
हो । त्यसपनछ ऐर्, नर्यम, विनर्यम, नर्देन्शका ि कायनविनध आदद पछनर् ्। कारू्र्ले समाजलाई परिििनर् ि विकास 
गछन । कारू्र्लाई कुरै् पनर् ित्त्िले प्रिाि पादैर् िि कारू्र्को प्रिाि सबैमा हतुछ । International Law ितदा 
त्यो देशको लानग domestic law सिोच्च हतुछ । संविधार्लाई अतििानव�य कारू्र्ले challenge गर्न सक्दैर् । 

प्रो. हाटनले कारू्र्ी नसद्दातिलाई प्राथनमक नर्यम ि गौर् नर्यम िर्ी उल्लेख गिेका छर् ्। प्राथनमक नर्यममा 
अनर्न्िििा, न्स्थि ि अपयानप्तिा हतुछ िर्ेका छर् ्। गौर् नर्यममा मातयिाको नर्यम, परिििनर्को नर्यम ि नर्र्नयको 
नर्यम हरु्े उल्लेख गिेका छर् ्। प्राथनमक नर्यमले Duty provide गछन िर्े Secondary rule ले Power provide 
गछन िसथन यी दिैुको संयोजर् कारू्र् हो । रै्निकिा आफैमा कारू्र् होइर् कारू्र्लाई सवियिा गिाउर्े सहयोगी 
काम गछन । 

िोर्ाल्ि िवकन र्ले Right base theory को प्रनिपादर् गिे । बहमुिको र्ाउाँमा अल्पमिका अनधकाि समाप्त गरे् 
अनधकाि कसैलाई हुाँदैर् । कुरै् पनर् unclear case मा कारू्र्ले काम गदैर् त्यहााँ तयायाधीशले power use        
गर्ुनपछन । case clear छ िर् ेकारू्र्ले काम गछन । त्यहााँ तयायाधीशले power used गर्न पदैर् । तयायाधीशले 
establish principle लाई follow गर्न सक्छ िि Legal principle ितदा बावहि जार् पाउाँदैर्। उर्ले तयायाधीशले 
Discretionary power used गदान principle ि policy नित्र used गर्ुनपछन िर्ेका छर् ्। कारू्र्को दायिा र्ाघेि 
स्िवििेकीय power used गर्न सक्दैर्र् ्। 

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 

• प्राचीर् कालमा शासर् व्यिस्थालाई सवु्यिन्स्थि गर्न सर्द, सिाल, रुक्का आदद जािी हरु्े गिेको पाइतछ । 

• वि.स. १९१० को मलुकुी ऐर् नर्मानर् िएपनर् कारू्र् प्राप्त हरु्े र्िई नर्मानर् हतुछ िन्ने मातयिा विकास      
ियो । 

• र्ेपालमा संविधार्को नर्मानर् िएपनछ संिैधानर्क रूपले कारू्र् नर्मानर्मा विधावयकी प्रवियाले स्थार् पायो । 

• हामीले संविधार्लाई मूल कारू्र्को रूपमा स्िीकाि गिेका छौं । साथै कारू्र्लाई नलन्खि स्िरूपका समेि 
मातयिा ददएका छौं । 

• संविधार्ले जर्िामा सािनिौमसत्ता नर्वहि िहर्े13 व्यिस्था गिेको छ । 

• कारू्र् अनर्न्िि हदैुर्, कारू्र् िाज्यद्वािा नर्मानर् हतुछ, कारू्र्ले मानर्सका व्यिहािलाई नर्यनमि गदनछ िन्ने 
कुिा स्थावपि िएको छ । 

विधावयकी कारू्र्मा कम्पर्ी ऐर्, २०६३, लागू औषध(नर्यतत्रर् )ऐर्, २०३३, भ्रिाचाि नर्िािर् ऐर्, २०५९, 
प्रनिनलवप अनधकाि ऐर्, २०५९, विदेशी लगार्ी िथा प्रविनध हस्िातििर् ऐर्, २०७५, स्थार्ीय सिकाि सञ्चालर् 
ऐर्, २०७४ उदाहिर्को रूपमा नलर् सवकतछ । अदालिी अभ्यासमा ज्ञार् िाज िाईको म�ुामा अतििानव�य कारू्र्को 

                                                           
13  र्ेपालको संविधार्को धािा २ 
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विषयमा गिेको व्याख्या ि के कस्िो विषयमा भ्याट लाग्र्े िन्ने प्रश्न र्ीनिगि विषय िएकोले अदालिले हेर्न र्नमल्र्े 
िर्ी थार्ेश्वि गौिमको म�ुालाई उदाहिर्को रूपमा नलर् सवकतछ । 

((गग))  ऐऐननििहहााननससकक  ससम्म्प्रप्रददाायय  (Historical School) 

प्रथाजनर्ि कारू्र् रै् िाज्यको िास्िविक जीविि कारू्र् हो ि विनधशास्त्रको काम जीविि कारू्र्लाई उजागि गर्ुन 
हो िन्ने रै् यस सम्प्रदायको मखु्य अिधािर्ा हो । कारू्र्को उत्पन्त्त ि विकासमा के कस्िा कािर्हरू वियाशील 
नथए िन्नेबािेमा ऐनिहानसक सम्प्रदायले विस्ििृ अध्ययर् गदनछ । यस सम्प्रदायले कारू्र् िाष्ट्रको संस्काि ि 
संस्कृनिको उपज हो िन्ने मातयिा िाख्दछ । यसले िाष्ट्रमा विद्यमार् विनिन्न िाषा, संस्कृनि ि िािर्ाहरूलाई उजागि 
गरे् काम गदनछ । ऐनिहानसक सम्प्रदायको बािेमा अध्ययर् गदान मखु्यिः फे्रिरिक कालन िोर् सेिेग्र्ी ि सि हेर्िी 
मेर्को र्ाम प्रमखु रूपमा आउाँछ ।  

कारू्र्को खास स्थार् ि कायनस्थल सामान्जक जीिर् ि संस्कृनि रै् हो िन्ने सेिेग्र्ीको मातयिा छ । सेिेग्र्ीको 
Volkgiest theory िहेको छ यस नसद्दातिले जर्िाको साझा चाहर्ा कारू्र्को स्ोिको रूपमा िहर्े िर्ेको छ । 
सेिेग्र्ीको कारू्र्सम्बतधी अिधािर्ामा कारू्र् िर्ेको अञ्जार्मा ि जैविक रूपमा रै् विकास हरु्े विषय हो । त्यसैले 
कारू्र् प्राप्त हतुछ, नर्मानर् गरिदैर् । कारू्र्को सिनव्यापी रूप हुाँदैर् । िाषा जस्िै यो समाज ि यगुअर्सुाि फिक-
फिक हतुछ । प्रथा विधायर्ितदा पूिनििी मात्र होइर् सिोच्च पनर् हो । कारू्र्ले सबै जर्िािर्ालाई सनुर्न्िि 
गर्ुनपछन । विधायर् कारू्र् नर्मानर् गरे् अन्तिम अिस्था हो । 

सर् ् हेर्िी मेर्ले विनिन्न कारू्र् प्रर्ालीको िलुर्ात्मक अध्ययर् गिेका छर् । उर्को िलुर्ात्मक अध्ययर्बाट 
प्रत्येक कारू्र् प्रर्ाली एकअकानसंग निन्न देन्खएपनर् कारू्र् प्रर्ाली विकासका केही नर्न्िि िथा समार् अिस्थाहरू 
पाि गिी अगानि बिेको नर्ष्कषन नर्कालेका छर् ्। उर्ले कारू्र् विकासको पवहलो चिर्मा शासकिाट व्यन्िगि 
आदेश िथा नर्र्नयहरू जािी हतुछर् ्। कारू्र् विकासको दोस्ो चिर्मा आइपगु्दा शासकबाट जािी िएका आदेश 
ि नर्र्नयहरू पालर्ा गदै जार्े िममा िी आदेश ि नर्र्नयहरूको पालर्ा गरे् संस्कािको विकास हुाँदै जातछ ि िी 
आदेश ि नर्र्नयहरू समाजको प्रथाको रूपमा विकनसि हरु् पगु्छर् ्। कारू्र् विकासको िेस्ो चिर्मा आइपगु्दा 
जरु् शासकले आदेश िा नर्र्नयहरू जािी गिेको हो उि शासकको शन्ि क्षयीकिर् िई अको अल्पसंख्यक 
सत्तारूि समदुायको उदय हतुछ । उर्ले कारू्र् विकासको चौथो चिर्मा आइपगु्दा कारू्र्को संवहिाकिर्को 
कायन हतुछ िर्ेका छर् ्। हेर्िी मेर्ले कारू्र्को व्याख्या गरे् िममा समाजलाई प्रगनिशील ि न्स्थि समाज िर्ी 
िगीकिर् गिेका छर् ्। न्स्थि समाज िर्े कारू्र् नर्मानर् मानथ उन्ल्लन्खि चाि चिर्सम्म पगुी िोवकतछ िि 
गनिशील समाजमा कारू्र्ी कल्पर्ा, समतयाय ि विधार् गिी िीर् चिर् पाि गदनछ िर्ेका छर् ्।जरु् आधनुर्क 
कारू्र्ी नर्मानर्को चिर् पनर् हो । 

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 

• र्ेपालको कारू्र्को ऐनिहानसक विकासिमलाई हेदान मखु्यिः वहतद ुधमनबाट प्रिाविि िहेको देन्खतछ । कारू्र् 
बर्ाउर्े ि लागू गरे् अनधकाि िाजामा नथयो । 

• वहतद ुधमनग्रतथका स्ोिहरूमा श्रनुि, स्मनृि, िेद, उपनर्षद्लगायि नथए । 

• समाजको विकाससाँग विकनसि िएका प्रथा ि पिम्पिाबाट समाज चलेको नथयो । 

• र्ेपालमा नर्नमनि कारू्र्हरूको प्रािन्म्िक आधाि मौनलक प्रथा ि पिम्पिाबाट िएको देन्खतछ। विधावयकी 
कारू्र्मा र्ेपालको संविधार्मा धानमनक स्िितत्रिाको हक, िाषा ि संस्कृनिको हक, प्राचीर् स्मािक संिक्षर् ऐर्, 
पशपुनि क्षेत्र विकास ऐर् ि उपिोिा संिक्षर् ऐर्लाई उदाहिर्को रूपमा नलर् सवकतछ । त्यसैगिी अदालिी 
अभ्यासको रूपमा सोमप्रसाद पर्ेरुको म�ुा कमलिी प्रथा सम्बतधी, सनुर्ल बाब ुपतिको म�ुा समनलंगीको हक 
अनधकाि सम्बतधी, परु्देिी महजनर्को म�ुामा कुमािी प्रथा व्यिन्स्थि गर्न ददएका आदेश यस सम्प्रदायका 
उदाहिर्को रुपमा नलर् सवकतछ । 
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(घघ))  ससममााजजशशाास्त्रस्त्रीीयय  ससम्म्प्रप्रददाायय  (Sociological School) 

समाजशास्त्रीय सम्प्रदायले कारू्र्को नर्मानर्, व्याख्या ि कायानतियर्मा सामान्जक ि्यहरूको िनूमकामा जोि         
ददतछ । कारू्र् समाजको अध्ययर् हो ि कारू्र् समाजशास्त्रको वहस्सा हो िर्ी यस सम्प्रदायले िकालि गछन। 
Auguste comte ले सबै प्रकािको कारू्र्ी विकास सामान्जक, िाजरै्निक ि आनथनक ित्त्िसाँग सम्बन्तधि छ िर्ी 
िर्ेका छर् ्। समाजशास्त्रीय सम्प्रदायका व्याख्यािा Ihering ले कारू्र्लाई द्वतद्वात्मक स्िाथनहरूको नसद्दाति िर्ेका 
छर् ्। वयर्ले Interest theory को प्रनिपादर् गिेका हरु् । वयर्ले व्यन्िलाई महत्त्ि दददैर्र्, समाजलाई ििी 
महत्त्ि ददतछर् । समाजशास्त्रीय सम्प्रदायका अकान व्याख्यािा Eugen Ehrlich हरु् । उर्ले जीविि कारू्र्ी 
नसद्दातिको व्याख्या गदै औपचारिक कारू्र्ी सम्प्रदायितदा बावहि समाजको जीविि कारू्र् (living law) खोन्जर्पुछन 
िर्ेका छर् ्। उर्ले Living law ले समाज सञ्चालर् गिेको हतुछ िर्ी व्याख्या गिेका छर् । Leon Duguit ले 
social Solidarity नसद्दातिको प्रनिपादर् गिेका हरु् । उर्ले कारू्र् सामान्जक एकिा प्रिद्दनर् गरे् साधर् हो । 
समाजशास्त्रीय कारू्र् Duty orinted हतुछ िर्ेका छर् ।  

कारू्र्को व्याख्या गरे् िममा सामान्जक अनियतत्रर्को नसद्दातिको विकास Roscoe Pound ले गिेका छर् ्। 
पाउति अमेरिकी समाजशास्त्रीय सम्प्रदायका वपिा हरु् ।Roscoe Pound ले कारू्र्लाई मार्िीय चाहर्ाहरूलाई 
सतिवुि प्रदार् गरे् सामान्जक संस्थाको रूपमा हेिेका छर्।् कारू्र्ी व्यिस्थाको आधािििू विशेषिा समाजमा 
विद्यमार् विनिन्न प्रनिस्पधी स्िाथनहरूको सिुक्षा ि संिक्षर् गर्ुन हो िर्ेका छर् ्। Roscoe Pound's को principle of 
social engineering मा उर्ले समाजमा विधमार् विनिन्न प्रनिस्पधी स्िाथनहरुको सिुक्षा ि संिक्षर् गर्ुन हो ि कारू्र्को 
कायन मार्ि आिश्यकिा एिं इच्छाको पूनिन गर्ुन हो14 िर्ेका छर् ् ।Pound को सामान्जक अनियतत्रर्को 
प्रकृनिअतिगनि नर्म्र् कुिाहरू पछनर् ्।15 

(क)  कारू्र्ी नसद्दाति ि कारू्र्ी संस्थाहरूको िास्िविक सामान्जक प्रिािको अध्ययर् 

(ख)  कारू्र्ी नर्यमलाई प्रिािकािी बर्ाउर्े साधर्को अध्ययर् 

(ग)  कारू्र् नर्मानर्को समाजशास्त्रीय अध्ययर् 

(घ)  िैधानर्क पद्दनिको अध्ययर् 

(ङ)  समाजशास्त्रीय इनिहास 

(च)  व्यन्िका म�ुाहरूको यनु्िपूर्न ि तयायपूर्न समाधार्को महत्त्ि । 

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 

र्ेपालको कारू्र्ी इनिहासमा प्रथम संवहिाबद्द कारू्र्को रूपमा िहेको १९१० सालको मलुकुी ऐर् पनर् धमनशास्त्रबाट 
प्रिाविि िएको देन्खतछ । र्ेपालमा सामान्जक अिस्थाअर्रुूप ऐर् कारू्र्मा पनर् यगुार्कूुल परिििनर् ि संशोधर् 
हुाँदै आएका छर् ्। ित्कालीर् समाजमा कारू्र्ी मातयिा पाएि िहेको जाििाि, सार्ो, ठूलो, छुिाछुि, बहवुििाह, 
बालवििाह, अर्मेल वििाह जस्िा सामान्जक कुिीनि ि असमार्िाहरू हटाई यगुार्कूुल परिििनर् ि संशोधर् गिी 
ित्कालीर् मलुकुी ऐर्, २०२० लागू िएको पाइतछ । उि मलुकुी ऐर्मा पनर् केही वििेदकािी व्यिस्था कायमै 
िहेकोमा त्यसमा िमशः सधुाि हुाँदै पनछल्लो चिर्मा मलुकुी अपिाध संवहिा, २०७४ िथा िी संवहिासम्बतधी 
कायनविनध संवहिा ि नर्यमािलीहरू लागू िएका छर्।्16 सामान्जक कुिीनि हटाउर्े सम्बतधमा बोक्सी प्रथा उतमूलर्17 

                                                           
14  र्ािायर्प्रसाद लम्साल (२०७६) विनधशास्त्र, पैििी प्रकाशर्, काठमािौ । 
15  उमेश कोइिाला समेि, सम्पादर् (२०७७) विनधशास्त्रको सामातय परिचय, सोपार् मानसक, काठमािौ । 
16  ऐ ऐ प ृ८९ 
17  र्ेकाप २०६२, अंक २, प ृ२०५ 
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सम्बतधमा सिोच्च अदालिले नर्देशर्ात्मक आदेश जािी गिेको छ । उि आदेश कायानतियर् गरे् िममा हाल 
बोक्सीको आिोप (कसूि ि सजाय) ऐर्, २०७२ नर्मानर् िई कायानतियर्को चिर्मा छ । 

• छाउपिी प्रथाको विरुद्द सामान्जक चेिर्ा जगाउर् ुि छाउपिी प्रथाअतिगनि मवहलामानथ हरु्े कुरै् पनर् प्रकािको 
वििेदसमेि अतत्य गर्न नर्देन्शका बर्ाई लागू गर्न18 सिोच्च अदालिले आदेश गिेको छ । 

• िेस्ो नलंगीको अनधकाि सम्बतधमा19 सिोच्च अदालिले महत्त्िपूर्न फैसला गदै िेस्ो नलंगीको अनधकाि संिक्षर् 
गरे् आधाि बर्ेको छ । र्ेपालको संविधार्मा पनर् लैंनगक िथा यौनर्क अल्पसंख्यकसमेिलाई समािेशी 
नसद्दातिको आधािमा िाज्यका नर्कायमा सहिानगिाको हक हरु्े व्यिस्था गिी सामान्जक तयायको हक20 
सनुर्न्िि गिेको छ । 

• छुिाछूिविरुद्दको हकको सम्बतधमा ित्कालीर् मलुकुी ऐर्, २०२० को अदलको १०क मा व्यिस्था गिी 
जािीय छुिाछूिसम्बतधी व्यिस्थामा सधुाि गिेको छ । उि अपिाधलाई दण्िर्ीयसमेि बर्ाएको छ । हाल 
जािीय िेदिाि िथा छुिाछूि (कसिु ि सजाय) ऐर्, २०६८ नर्मानर् िई कायानतियर्मा िहेको छ । 

• लोककल्यार्कािी िाज्य नर्मानर्साँग सम्बन्तधि कारू्र्, कायनविनध, कायनिमहरू िथा सामान्जक तयाय ि सामान्जक 
सिुक्षासम्बतधी विषय पनर् यसै सम्प्रदायअतिगनि पदनछर् ्। 
 

(ङङ))  ययथथााथथननििााददीी  ससम्म्प्रप्रददाायय  (Realist School) 

यथाथनिादी सम्प्रदायले कारू्र्लाई तयायप्रर्ालीको आदेशसाँग जोिेि हेिेको छ । कुरै् ि्यको बािेमा जिसम्म 
अदालिले केही नर्र्नय गदैर् त्यस विषयमा कुरै् कारू्र् रै् अन्स्ित्िमा िहेको हदैुर् िन्ने यो अिधािर्ाको मातयिा 
हो ।कारू्र्लाई एउटा प्रयोगात्मक प्रवियाको रुपमा रुपातििर् गदै िावकन क िकन को नर्न्िि नर्ष्कषनिफन  अग्रसि 
गिाउर्े कुिालाई यसमा स्िीकाि गरिएको हतुछ ।21 विधावयकी नर्यमलाई अदालिबाट पिीक्षर् गिेपनछ मात्र त्यो 
कारू्र् बतछ22 िर्ी यस सम्प्रदायले िकालि गदनछ । यस सम्प्रदायको व्याख्यािा अमेरिकी यथाथनिादीमा Justice 
Oliver Wendell Holmes, Chipman Gray, Judge Jerome Frank, Benjamin Nathan Cardozo, prof. Karl N. 
Llewellyn स्कन्तिर्ेनियर् यथाथनिादीमा Hogerstrom, Vilhelm Lundstedt, oliver crona, Alf Ross लाई नलर् 
सवकतछ । 

अमेरिकी यथाथनिादी सम्प्रदाय अतिगनि होम्सले अदालिको नर्र्नय कारू्र् हो िि त्यस्िो नर्र्नय पनर् त्यही म�ुाका 
लानग मात्र कारू्र् हो िर्ेका छर् ्। ग्रलेे तयायाधीशको नर्र्नय कारू्र् हो िर् ेप्रथा िथा पिम्पिा िथा सािनजनर्क 
र्ीनि ि विधावयकी कारू्र्समेि अदालिले प्रयोग र्गिेसम्म कारू्र् र्िई कारू्र्का स्ोि मात्र हरु् ्िर्ेका छर् ्। 
फ्रयांकका अर्सुाि अदालिको नर्र्नय रै् कारू्र् हो, कारू्र् ि अदालिको फैसला छुटाएि हेर्न नमल्दैर् िर्ेका छर्।् 
लेिेनलयर्ले कारू्र् तयावयक नसजनर्ा हो, कारू्र् सामान्जक उ�े�य प्रान�को साधर् हो, कारू्र्लाई विधावयकी कारू्र्को 
रूपमा मात्र परििावषि गर्न त्रवुटपूर्न हतुछ । कारू्र्लाई मातयिा ददर्े काम अदालिले गदनछ िर्ेका छर् ्। 
कािोजोले अदालिको नर्र्नय कारू्र् हो ि त्यस्िो नर्र्नय त्यही म�ुाका लानग मात्र हतुछ िर्ी व्याख्या गिेका        
छर् ्।  

स्केन्तिर्ेनियर् यथाथनिादका व्याख्यािा हेगिस्ट्रोमले ि्यगि धिािल र्िएका अर्िुनूि ि पिीक्षर् गर्न. र्सवकर्े 
मर्गितिे कुिाहरू कारू्र्का विषयिस्ि ु हुाँदैर्र् ् िर्ेका छर् ् । लतुिस्टेंगले कारू्र् सामान्जक अन्स्ित्ि ि 

                                                           
18  र्ेकाप २०६२, अंक ४, प ृ४९२ 
19  र्ेकाप २०६५, अंक ४, प ृ४८५ 
20  र्ेपालको संविधार्को धािा ४२ 
21  तयावयक आिाज (२०६७) सम्पादर्, उमेश कोइिाला, दीपक कुमाि दाहाल (लेखक) , विनधशास्त्रमा यथाथनिादी मि ि हाम्रो सतदिन एक 

अध्ययर्,(लेख) तयायपानलका अनधकृि समाज, तयू एिा अफसेट प्रसे, काठमािौ, र्ेपाल, पेज ६९ 
22   ऐ ऐ 
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सहअन्स्ित्िको यथाथन हो । तयाय कारू्र्ितदा छुटै्ट कुिा होइर् िर्ेका छर् ्। ओनलििोर्ाले कारू्र् आफैमा 
एउटा आज्ञात्मक स्िरूपको स्िितत्र कुिा हो जसलाई िाज्य, सिकाि ि अदालिले उपयोग गदनछ िर्ेका छर् ्। 
िसले अमेरिकी यथाथनिादी जस्िै अदालिको िनूमकामा बिी केन्तरि हतुछ, कारू्र्लाई सामान्जक ि्यको रूपमा 
हेर्ुनपछन, कारू्र्मा Normative character हतुछ ितछर् ्। 

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 

• र्ेपालको कारू्र् प्रर्ालीमा २०१७ सालअन्घ ज्यार्, िाका, िहजर्ी, िाजकाज, हलुदंगाजस्िा गम्िीि प्रकृनिका 
फौजदािी म�ुाहरूमा अर्सुतधार् िहवककािको काम अदालि आफैले गदन्यो िि २०१७ सालमा सिकािी 
म�ुासम्बतधी ऐर् जािी िएपनछ फौजदािी म�ुाहरूको अर्सुतधार् िहवककाि सिकािी िकील ि प्रहिीले संयिु23 
रूपमा गरे् प्रविया थालर्ी ियो। 

• र्ेपालको संविधार्ले पूर्न तयाय प्रदार् गरे् असाधािर् अनधकाि सिोच्च अदालिलाई ददएको छ । 

• द्वतद्वकालमा बेपत्ता िएका र्ागरिकहरूको न्स्थनि पत्ता लगाउर् गरिएको छार्नबर् ि िएको फैसला िथा 
बहचुन्चनि सतुिली धामी िथा िाजीि गरुुङ आददका म�ुाहरूमा सिोच्च अदालिबाट िएका फैसलाहरूलाई 
उदाहिर्को रूपमा प्रस्ििु गर्न सवकतछ।24 

• र्बझुी र्हरु्े साक्षीलाई बझु्र्पुरे् देिार्ी कायनविनध संवहिाको दफा १८० िथा फौजदािी कायनविनध संवहिाको 
दफा ११२ को प्रािधार्, पेटबोलीको मानर्स बझु्र्े देिार्ी कायनविनध संवहिाको दफा १२३ ि १७६ को 
प्रािधार्, र्ापर्क्सा सिजनमर् गर्न देिार्ी कायनविनध संवहिाकै दफा १७७ को प्रािधार्, अदालिले विशेषज्ञको 
िाय बझु्र्े प्रमार् ऐर्, २०३१ को दफा २३ को प्रािधार्, साक्षीसाँग आिश्यक देन्खएको जरु्सकैु प्रश्न सोध्र् 
सक्र्े दफा ५३ को प्रािधार् ि साक्षीलाई जिाफ ददर् कि र्लाग्र्े दफा ४७ को प्रािधार्, म�ुामा बझु्र्पुरे् 
देन्खएका िि अदालिमा आउर् र्सक्र् ेसाक्षीलाई घिैमा गई बझु्र् सवकर्े देिार्ी कायनविनध संवहिाको दफा 
१८१ को प्रािधार्, असमथन पक्षका लानग िैिनर्क कारू्र् व्यिसायी ि नर्ःशलु्क कारू्र्ी सहायिासम्बतधी 
ऐर्को प्रािधार् आदद ि्यमा आधारिि तयाय िथा ि्यको खोजी ि अदालिसमक्ष ि्यको यथाथन प्रस्िनुि ि 
प्रनिनर्नधत्ि सनुर्न्िििाको ददशामा हाम्रो कारू्र् प्रर्ालीमा िहेका व्यिस्थाहरू हरु् ्।25 

• र्ेपालको संविधार् िथा कारू्र्ले र्न्जिको नसद्दातिलाई अिलम्बर् गिी र्न्जि कारू्र्लाई नर्यमको रुपमा 
मार्ेको छ । 

• अदालिको िह ि क्षेत्रानधकािको व्यिस्था, फैसलामा ि्यको प्रस्िनुि, विश्लषेर्, वििेचर्ा ि ठहिलाई प्रिािकािी 
बर्ाउर् तयायाधीश िथा कमनचािीहरूलाई व्यािसावयकिा विकाससम्ितधी कायनिम थालर्ी िएका छर् ्। 

• अदालिी अभ्यासमा शान्ति विकको म�ुामा ित्कालीर् अ.ि.१८८ को मापदण्िको नर्मानर्, चतरकातिको म�ुामा 
कािागाि कैदका लानग शे्रर्ी वििाजर्सम्बतधी, नमिा िंुगार्ाको म�ुामा छोिीलाई पैनत्रक सम्पन्त्त ददर्े आदेश, 
गोपाल न्शिाकोटी "न्चतिर्" को म�ुामा सूचर्ाको हक सम्बतधी नर्देन्शका, सपर्ा प्रधार्को म�ुामा गोपर्ीयिा 
हकसम्बतधी नर्देन्शका, प्रकाशमन्र् शमानको िातसिाि नर्देन्शकालाई उदाहिर्को रूपमा नलर् सवकतछ । 

(चच))  ससममााजजििााददीी  ससम्म्प्रप्रददाायय  (Socialist School) 

माक्सन ि एंगेल्सको सामान्जक ि िाजर्ीनिक नसद्दातिको परिर्ामस्िरूप आएको सामान्जक विकासमा कारू्र्को 
व्याख्या गरे् अिधािर्ालाई कारू्र्को समाजिादी सम्प्रदाय िनर्तछ । कारू्र्को व्याख्या आनथनक व्याख्याको एक 
वहस्सा हो िन्ने मातयिा यस सम्प्रदायको िहेको छ। यस सम्प्रदायले मूलिः िाज्य ि कारू्र् िर्ेका आनथनक 

                                                           
23  उमेश कोइिाला समेि, सम्पादर् (२०७७) विनधशास्त्रको सामातय परिचय, सोपार् मानसक, काठमािौ प ृ१०४ । 
24  ऐ ऐ प ृ१०७ 
25  ऐ ऐ प ृ१०७ 
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दृविकोर्साँग सम्बन्तधि िएकोले यसलाई आनथनक शाखा पनर् िनर्तछ । कालन माक्सनले कारू्र् समाजका शन्िशाली 
अल्पमि िगनले बहसंुख्यक कमजोि िगनलाई शोषर् गर्न बर्ाएको कृनत्रम साधर् हो िर्ेका छर् ्। माक्सनले 
साम्यिादको अिस्थामा समाजमा अपिाध ि अशान्ति पनर् िाज्य ि कारू्र्साँगै विलीर् हतुछर््26 िर्ेका छर् ्। 

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 

र्ेपालको संविधार्को प्रस्िािर्ामा "लोकिान्तत्रक मूल्य ि मातयिामा आधारिि समाजिादप्रनि प्रनिबद्द समदृ्द िा� 
नर्मानर् गरे् उल्लेख, मौनलक हकमा खाद्य सम्प्रििुाको हक,27 आिासको हक,28 सामान्जक तयायको हक,29 

िनूमसम्बतधी ऐर्, २०२१, ज्येष्ठ र्ागरिक ऐर्, २०६३, कारू्र्ी सहायिासम्बतधी ऐर्, २०५४, मलुकुी अपिाध 
संवहिा, २०७४, मलुकुी देिार्ी संवहिा, २०७४ लगायिका कारू्र्मा वििेद, शोषर् अतत्य विषय, योजर्ाबद्द 
विकासको थालर्ी, सामान्जक समािेशीकिर् र्ीनिलाई उदाहिर्को रूपमा नलर् सवकतछ । छुिाछूि िथा 
िेदिािविरुद्दको हक30 ि जािीय िेदिाि िथा छुिाछूि ऐर्को नर्मानर्मा सिोच्च अदालिले नर्देशर्ात्मक 
आदेशसमेि जािी गिेको छ । अदालिी अभ्यासमा माधि बस्र्ेिको म�ुामा हमु्लाको िोकमिी सम्बतधमा सम्बोधर्, 
सशुील प्याकुिेलको म�ुामा कमैया मनु्ि सम्बतधी नर्र्नयलाई उदाहिर्को रूपमा िाख्न सवकतछ । 

(छछ)  र्र्ााििीीििााददीी  ववििननधधशशाास्त्रस्त्र  (Feminism Jurisprudence) 

Feminism Jurisprudence अथानि र्ािीिादी तयायशास्त्र िर्ेको िाजर्ीनिक, आनथनक ि सामान्जक समार्िमा आधारिि 
कारू्र्को दशनर् हो। समाज लैंनगक, धानमनक, सांस्कृनिक,यौनर्क, जािीय, िगीय िथा िौगोनलक विविधिाको सनमश्रर् 
हो। अनधकाि ि तयायको लिाई समाजको स्थापर्ा जन्त्तकै पिुार्ो हो। िगन संघषन, हक वहिको लिाई, िाजर्ीनिक 
फेिबेदल, आददले आजको समाजको न्चत्र कोिेको हो।प्राकृनिक रुपमा हिेक मानर्स स्िितत्र ि समार् हतुछ। 
विद्यमार् कारू्र्, नर्यमर् ि दशनर्ले पनर् मवहला ि परुुष बीच वििेद र्गरे् हरु्पुछन। िि पािि नथयिीका अर्सुाि 
शन्ि जसको हािमा हतुछ उसले आफू अर्कूुलको समाज बर्ाउछ, कारू्र् बर्ाउछ, नर्यम बर्ाउछ।चन्चनि अमेरिकी 
र्ािीिादी लेन्खका र्ाओमी उल्फले २००२ मा प्रकान्शि आफ्र्ो पसु्िक ‘द ब्यटुी नमथ’ मा फेनमनर्जमको 
परििाषालाई यसिी समेटेकी नछर् ्‘कारू्र्ले ितछ सतुदििाले उत्पीिर् बिाउाँछ, िि यो कुिा परुुषहरूको आाँखाबाट 
खोन्जंदा गरिर्े नर्र्नय हो।’ यसिी उर्ले कारू्र्को अध्ययर् ि व्याख्यामा पनर् परुुष ि मवहलाको दृविकोर् फिक 
हतुछ िन्ने कुिामा जोि ददइर्। तयाय नर्रुपर् गरे् िममा पनर् एउटै विषयमा परुुष तयायाधीश ि मवहला 
तयायाधीशबाट फिक फिक व्याख्या हरु् सक्छ । कारू्र् बर्ाउर्े ठाउाँमा को छ िन्नेले कारू्र् कस्िो छ िन्ने 
नर्धानिर् गिे झै मवहलाको हकमा प्रनिपाददि र्न्जि ि नस�ाति हेदै गदान फैसला गरे् स्थार्मा को नथयो िन्ने कुिा 
पनर् हेर्न जरुिी छ , वकर्वक प्रिाि फैसालामा देन्खतछ। 

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 

सम्पन्त्त सिालमा अध्ययर् गदान विस्िािै पन्िमा मलुकुहरुबाट फेनमनर्जम ि फेनमनर्जम विनधशास्त्रको प्रिाि र्ेपाल 
ि र्ेपाल लगायि दन्क्षर् एनसयाली देशहरुमा पनर् पदै गयो। र्ािीिादी िा मवहलािादी विनधशास्त्रले सम्पन्त्तमा 
मवहलाको अनधकािको कुिा गछन । र्ेपालका लानग सम्पन्त्तमा मवहलाको हकका लानग िएको संघषन लामो छ। 
२०४६ सालको जर्आतदोलर्को सफलिापनछ २०४७ सालमा र्यााँ संविधार् बतयो जसले लैंनगक समार्िाको 
हकलाई मौनलक हकमा िाख्यो। िि, मलुकुी ऐर्ले छोिालाई मात्र पैिकृ सम्पन्त्तको अंन्शयाि बर्ाएको व्यिस्था 

                                                           
26  ऐ ऐ प ृ११२ 
27  र्ेपालको संविधार्को धािा ३६ 
28  र्ेपालको संविधार्को धािा ३७ 
29  र्ेपालको संविधार्को धािा ४२ 
30  र्ेपालको संविधार्को धािा २४ 
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संविधार् विपरिि नथयो। २०५० सालमा दिान िएको अनधििा मीिा िंुगार्ा विरुद्द प्रधार्मतत्री कायानलयसमेि,31 
िएको मदु्दामा सािनजनर्क सिोकािको म�ुामा सिोच्च अदालिले एक िषननित्र समार् विधेयक ल्याउर् ुिन्ने फैसला 
गर् यो। फैसला िएको साि िषनपनछ ०५९ सालमा गएि मलुकुी ऐर्को अंशसम्बतधी महलमा संशोधर् ियो। 
मलुकुी ऐर्को एघािौं संशोधर्ले छोिीले पनर् बिाबि अंश पाउर्े िि वििाह िएपनछ फकानउर्पुरे् व्यिस्था गयो। 

बलात्काि सम्बतधी म�ुामा िैिावहक बलात्काि गिेमा सजाय हरु्े िन्ने सिोच्च अदालिबाट िएको व्याख्या र्ािीिादी 
विनधशा�को विकासिममा र्ेपालको लानग अत्यानधक महत्त्िपूर्न फैसला हो। २०५८ सालमा अनधििा मीिा 
िंुगार्ा विरुद्द प्रधार्मतत्री कायानलयसमेिको सािनजनर्क सिोकािको रिटमा सिोच्च अदालिले िैिावहक बलात्काि 
गिेमा सजाय हरु्े िन्ने व्याख्य गिेको नथयो। सिोच्चको सो आदेशपनछ मलुकुी ऐर्, २०२० मा िएको २०६३ 
सालको संशोधर्ले िीर् मवहर्ादेन्ख छ मवहर्ासम्म कैदको व्यिस्था गयो िर् ेअवहले सजायको हद बिाउाँदै मलुकुी 
अपिाध संवहिा २०७४ को दफा २१९ को उपदफा (४) ले श्रीमिीलाई बलात्काि गिेमा पााँच िषनसम्म कैद हरु्े 
व्यिस्था गिेको छ। 

िोजगािको विषयमा हेदान फेनमनर्जम विनधशा�को मखु्य उदेश्य हो - समार्िा। रिर्ा बिचायन विरुद्द प्रधार्मतत्री 
कायानलय िथा मन्तत्रपरिषद् सन्चिालय समेि32 िएको म�ुामा अदालिले विमार् परिचालक (परुुष) ि विमार् 
परिचानलका (मवहला) बीच कामको समय, र्ोकिीअिनध, पारिश्रनमक ि अतय सवुिधा सम्बतधमा असमार् कारू्र्ी 
व्यिस्थालाई खािेज गिी समार् व्यिस्था कायम गर्न फैसला गिेको नथयो। 

समार्िाका सिालमा अध्ययर् गदान सपर्ा प्रधार् मल्ल विरुद्द कारू्र्, तयाय िथा संसदीय व्यिस्था मतत्रालय समेि 
(फैसला िएको : २०५९ साल बैशाख १९ गिे) िएको म�ुामा सिोच्च अदालिले जबिजस्िी किर्ीको महलको 
७ रं्. ले िेश्या स्िास्र्ी मानर्सलाई जबिजस्िी किर्ी गिेमा ५०० जिीिार्ा गरे् कारू्र्ी व्यिस्थालाई मवहला 
मावहला बीच रै् िेदिािकािी एिम ्असमार् व्यिस्था िएको मार्ी अमातय ि बदि घोवषि गिेको नथयो। 

संिक्षर्को सिालमा हेदान िेश्मा थापा समेि विरुद्द मन्तत्रपरिषद् सन्चिालय33 िएको म�ुामा अतधविश्वासको र्ाममा 
मवहलामानथ हरु्े अत्याचाि ि उत्पीिर् बािे व्याख्या िएको छ। सिोच्चले िोक्सीको नर्िाधाि ि अतधविश्वासी आिोप 
लगाई कुरै्पनर् �ीलाई र्ग्र् पािी गाउं घमुाउर्,ु गहु ुघोली खिुाउर् ुजस्िा अनि अमार्वुषक व्यिहाि गिी मवहलाको 
अन्श्मिा, इज्जि, मार्, प्रनिष्ठामा आघाि परु् याउर्े गिी गरे् सम्पूर्न विया अपिानधक वियाकै शे्रर्ीनित्र परे् िर्ी 
व्याख्या गिेको छ। 

यौर्जतय दवु्र्यिहािको विषयमा अध्ययर् गदान अनधििा शनमनला पिाजलुी विरुद्द प्रधार्मतत्री कायानलयसमेि34  िएको 
म�ुमा सिोच्च अदालिले यौर्जतय दवु्यनिहािका सिै पक्षलाई समेट्र्े उपयिु कारू्र् नर्मानर् गर्न िर्ी फैसला 
गिेको नथयो। 
Critical Legal Studies Movement 
विवटकल नलगल स्टनिज आतदोलर् (Critical Legal Studies  Movement) सर् ्१९७० अतत्य निि संयिु िाज्य 
अमेरिकामा सरुु िएको एक बौवद्दक, कारू्र्ी ि शैन्क्षक अनियार् हो । जसले  कारू्र् िटस्थ िा नर्ष्पक्ष हुाँदैर् यो 
ि शन्ि, िाजर्ीनि ि सामान्जक संिचर्ासाँग गवहिोसाँग जोनिएको हतुछ ि कारू्र्लाई शन्िशाली िगनले आफ्र्ो 
वहिमा प्रयोग गछनर् ्िन्ने अिधािर्ा प्रस्ििु गछन । माक्सिादी विचाि, कारू्र्ी यथाथनिाद ि पोस्टमोिनर् सोचबाट 

                                                           
31  र्े.का.प., २०५२, नर्.रं्. ६०१३ 
32  र्े.का.प., २०५७, नर्.रं्. ६८९८ 
33  र्े.का.प. २०६२, नर्.रं्. ७४९८, अंक २, प.ृ २०५ 
34  रिट रं्. ३४३४/२०६०, आदेश नमनिः २०६०।११।२९ 
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प्रिाविि यो आतदोलर्का र्ेितृ्ि विद्दार्हरु Duncan Kennedy35, Roberto Mangabeira Unger36, Mark Tushnet37, 
Morton Horwitz and Peter Gabe जस्िा कारू्र्विद्हरुले गिेका नथए । CLS Movement ले तयायका र्ाममा 
िईिहेका अतयाय, वििेद ि पूिानग्रहलाई उजागि गदै सामान्जक रुपातििर्को माग िाख्छ । 
Jurisprudence of CLS Movement 
ककाार्रूू्र्र्  ििटटस्स्थथ  ििाा  ननर्र्ष्ष्पपक्षक्ष  हहुुाँाँददैैर्र्  : CLS का अर्सुाि कारू्र् सामान्जक, िाजर्ीनिक ि आनथनक शन्िबाट प्रिाविि 
हतुछ ि यसले सबै िगनलाई समार् व्यिहाि गदैर् ।  
ककाार्रूू्र्र्ीी  ननर्र्ययममहहरुरु  अअननर्र्न्न्िििि  हहुतुतछछर्र्् ् : एउटै कारू्र्को फिक फिक व्याख्या हरु् सक्छ । तयायाधीशको व्यन्िगि 
दृविकोर्, नलंग िा जािीय पषृ्ठिनूमले कारू्र्को व्याख्यामा फिक िई नर्रँ्य प्रिाविि हतुछ । 

ककाार्रूू्र्र्  ििााजजर्र्ीीननिि  हहोो  : कारू्र्ी नर्र्नयहरु तयायसंगि ितदा पनर् िाजर्ीनिक विचािधािा ि िगीय स्िाथनबाट प्ररेिि 
हतुछ। 

ककाार्रूू्र्र्ीी  औऔपपचचााररििककििााििााददीी  दृदृववििककोोर्र्ककोो  आआललोोचचर्र्ाा : CLS ले कारू्र् िर्ेको नर्यमहरूको एक बतद प्रर्ाली हो जसको 
नर्न्िि अथन हतुछ िन्ने कुिालाई अस्िीकाि गदनछ । 

ककाार्रूू्र्र्  ससााममाान्न्जजकक  ननर्र्ययततत्रत्रर्र्ककोो  उउपपककििर्र्  हहोो : कारू्र्लाई सामान्जक व्यिस्था कायम िाख्न ि शन्िशाली िगनले कमजोि 
िगन, दनलि, मवहला, अल्पसंख्यक िगनहरूलाई नर्यतत्रर् गर्नको लानग प्रयोग गरितछ । 

ककाार्रूू्र्र्ललेे  शशन्न्ििशशााललीीहहरुरुककोो  ससेेििाा  गगछछनन :  कारू्र्ले  धर्ाढ्य उच्च िगनहरू / जानिहरू ि िाजर्ीिक पहुाँचिालाहरुको 
िक्षा गछन। 

ककाार्रूू्र्र्  ववििचचााििधधााििाात्त्ममकक  हहोो : कारू्र्ले तयाय प्रिधनर्को दाबी गिेपनर् यसले सामान्जक अतयायलाई लकुाउाँछ ि 
असमार्िालाई िैधिा ददतछ । 

ससााममाान्न्जजकक  ततययाायय  िि  रुरुपपााततििििर्र्ककोो  ललााननगग  आआह्वह्वाार्र् :  CLS ले ििनमार् शन्ि संिचर्ाहरूलाई चरु्ौिी ददर्े ि कारू्र्ी 
प्रर्ालीमा नर्वहि असमार्िाहरूलाई उजागि गिेि सामान्जक तयाय प्रिधनर् गरे् उ�ेश्य िाख्छ।  

र्र्ेपेपााललममाा  ययससककोो  प्रप्रययोोगग 
यस आतदोलर्को मखु्य उ�ेश्य िर्ेको कारू्र्ी प्रवियाहरूलाई समान्जक तयायको पक्षमा परिििनर् गर्ुन हो। र्ेपालमा 
CLS को प्रिाि ि उपयोग विनिन्न िरिकामा िएको छ : 
ससंंववििधधाार्र्  िि  ककाार्रूू्र्र्ीी  ससंंििचचर्र्ााककोो  ववििश्लश्लेषेषर्र्  : र्ेपाली कारू्र्ी प्रर्ालीमा CLS को उपयोग संविधार्को विश्लषेर्मा पनर् 
िएको छ। यो आतदोलर्ले कारू्र्ी नर्यम ि प्रािधार्हरूको आलोचर्ा गयो । जसले समाजमा िहेका 
असमार्िाहरूलाई बिािा ददइिहेका नथए। र्ेपालका कारू्र्ी संिचर्ाहरूलाई र्ेपालका विशेष सामान्जक ि 
सांस्कृनिक परिप्रके्ष्यमा देख्न ि फेिबदल गर्न CLS उपयोगी िएको छ। 

ममाार्र्िि  अअननधधककााििककोो  प्रप्रििधधननर्र्  : CLS आतदोलर्ले र्ेपालको मार्ि अनधकािको न्स्थनिको आलोचर्ा गिेको छ। विशेष 
गिी सीमातिकृि समूहहरूको अनधकािको िक्षा गरे् कायनमा। यसले र्ेपालका कारू्र्ी प्रर्ालीमा सधुाि ि समार्िाको 
पक्षमा आिाज उठाउर् ेकाम गिेको छ। यसले विनिन्न जानि, नलंग, धमन, ि िगनका मानर्सहरूको अनधकाि ि तयायको 
पक्षमा कारू्र्ी आतदोलर्को प्रोत्साहर् गिेको छ। 

धधर्र्  िि  शशन्न्ििककोो  अअससममाार्र्  ववििििििर्र्  : र्ेपाली समाजमा आनथनक ि सामान्जक असमार्िा बिी देन्खतछ। CLS को 
नसद्दातिले यस असमार्िामा कारू्र्ी प्रविया ि संिचर्ाको िनूमका विश्लषेर् गर्न म�ि परु् याएको छ। यसले 
शन्िशाली िगन ि पंूजीपनिहरूसाँग जनिि कारू्र्ी संिचर्ाहरूलाई चरु्ौिी ददतछ ि समार्िा ि तयायको पक्षमा 
कारू्र्ी धािर्ा ल्याउर् म�ि गछन। 

                                                           
35  Kennedy, Duncan. Legal Education and the Reproduction of Hierarchy. (1983). 
36  Unger, Roberto Mangabeira. The Critical Legal Studies Movement. (1986). 
37  Tushnet, Mark. "Critical Legal Studies: A Political History." Yale Law Journal (1991). 
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र्र्ााििीीििाादद  िि  ललैैननगगकक  ससममाार्र्ििाा  : र्पेाली कारू्र्ी प्रर्ालीमा र्ािी ि परुुषका बीचको असमार्िाको वििोध गर्न CLS को 
नसद्दातिले महत्त्िपूर्न िनूमका खेलेको छ। लैनगक समार्िा ि मवहलाका अनधकािको िक्षामा CLS द्वािा उठाइएका 
प्रश्नहरूले कारू्र्ी सधुािको आिश्यकिा स्पि गिेको छ। उदाहिर्को रूपमा घिेल ु वहंसा ि बलात्काि जस्िा 
म�ुामा कारू्र्ी सधुािको आिश्यकिामा CLS को योगदार् िहेको छ। 

ववििििाादद  ससममााधधाार्र्  िि  ततययााववययकक  प्रप्रववििययााममाा  ससुधुधाािि  : र्ेपालमा कारू्र्ी प्रर्ालीलाई अनधक पहुाँचयोग्य ि प्रिािकािी बर्ाउर् 
CLS को नसद्दातिको प्रयोग गरिएको छ। यसले तयावयक प्रवियामा पािदन्शनिा ि तयायको िास्िविक अथनमा सधुाि 
ल्याउर्े ददशामा काम गिेको छ। तयावयक प्रानधकिर् ि कारू्र्ी सेिा प्रर्ालीमा सधुाि ल्याउर्े दृविकोर् CLS को 
योगदार् हो। 

ककाार्रूू्र्र्ीी  न्न्शशक्षक्षााममाा  आआललोोचचर्र्ाात्त्ममकक  दृदृववििककोोर्र्ककोो  ववििककाासस  :  र्ेपालमा कारू्र्ी शैन्क्षक पाठ्यिममा CLS समािेश गरिएको 
छ । CLS को प्रिािमा काठमािौं स्कूल अफ ल (KSL) मा विवटकल नलगल एजकेुशर् (CLE) प्रोग्रामलाई BA 
LLB पाठ्यिममा38 समािेश गरिएको छ । यस कायनिमले विद्याथीहरूलाई कारू्र्ी नसद्दातिहरू ि समान्जक 
यथाथनबीचको अतिि बझु्र्को लानग अिसि प्रदार् गदनछ। 
र्ेपालमा विवटकल लीगल स्टिीज आतदोलर्को प्रिाि विशेष गिी सामान्जक तयाय ि समार्िाको पक्षमा िहेको 
छ। यसले कारू्र्ी संिचर्ाहरूमा सधुाि ि परिििनर् ल्याउर्े कायनमा महत्त्िपूर्न िनूमका खेनलिहेको छ, जसले 
र्ेपालको कारू्र्ी व्यिस्था ि समाजलाई तयायपूर्न बर्ाउर्े प्रयास गिेको छ। 
ननर्र्ष्ष्ककषषनन 
विनधशा� कारू्र्को दशनर् हो । कारू्र्को नर्मानर्मा विनधशा�को अध्ययर् आिश्यक छ । विनधशा�ले कारू्र्का 
विनिन्न स्कुल, पिुािर्िादी विचािधािा, आलोचर्ात्मक कारू्र्ी अध्ययर् ि कारू्र्को र्िीर्िम सोच ि आयामलाई 
एकमिु रूपमा समेटेको हतुछ । कारू्र्लाई व्याख्या गरे् िममा विनिन्न सम्प्रदायका कारू्र्विद् ले विनिन्न िंगबाट 
कारू्र्को व्याख्या गिेका छर् ्। कसैले धानमनक दृविकोर्बाट, कसैले प्राकृनिक दृविकोर्बाट, कसैले ऐनिहानसक 
दृविकोर्बाट, कसैले सामान्जक सम्झौिाको दृविकोर्बाट, कसैले तयावयक नर्र्नयको दृविकोर्बाट, कसैले 
मर्ोिैज्ञानर्क दृविकोर्बाट, कसैले समाजशा�ीय दृविकोर्बाट, कसैले रै्निक दृविकोर्बाट, कसैले प्रथागि 
दृविकोर्बाट, कसैले िौनिक दृविकोर्बाट समेि कारू्र्को व्याख्या गिेको पाइतछ । पनछल्लो समयमा Critical 
Legal studies movement को पनर् विकास िएको छ । यस आतदोलर्ले औपचारिक दस्िाबेजको रूपमा िहेको 
विधायर्, र्न्जि आददले वििाद समाधार्मा तयायाधीशलाई नर्देन्शि गदनछ िन्ने आमबझुाइलाई न्चदै कारू्र् जवहले 
पनर् अनर्न्िि हतुछ िन्ने मि अगानि सािेका छर् ्। त्यसैगिी र्ािीिादी विनधशा� (Feminist jurisprudence) ले 
परुुषले प्राप्त गिेसिह सामान्जक, आनथनक ि िाजरै्निक अनधकाि मवहलाहरूले पनर् प्राप्त गर्ुनपछन िन्ने मातयिा िाख्दछ 
िन्ने िहसले नलंगको आधािमा वििेदपूर्न िहेका कारू्र्ी व्यिस्थाहरूको सधुािका नर्नमत्त एउटा बनलयो सैद्दान्तिक 
आधाि प्रदार् गिेको छ । र्ािीिादी विचािकहरूले कारू्र्ी छलफलमा मवहलाको पक्ष थप गिेि कारू्र्को क्षेत्रमा 
महत्त्िपूर्न योगदार् गिेका छर् ्। पनछल्लो समयमा कारू्र्लाई विकास ि गरििीसाँग पनर् जोिेि व्याख्या िथा 
विश्लषेर् गरे् गिेका छर् ्। कारू्र् नर्मानर्मा विधावयकीको नर्ष्पक्षिा, कायानतियर्मा कायनपानलकाको कठोििा ि 
व्याख्यामा तयायपानलकाको स्िितत्रिा जस्िा मूल्यमातयिा स्थावपि गर्न र्सक्र्े हो िर्े समाज ि िाष्ट्रमा रै् ियािह 
अिस्था र्आउला िन्न सवकन्न। यस अिस्थामा तयायपानलकाले तयावयक सवियिा ितदा तयावयक आत्मसंमय 
अपर्ाउर् आिश्यक हतुछ । जो जसिी व्याख्या विश्लषेर् गिेिापनर् समग्रमा कारू्र् िर्ेको विश्व शासर्, िावष्ट्रय 
शासर्, प्रदेश शासर् ि स्थार्ीय शासर्का अनिरिि मार्िीय व्यिहाि, आचिर् ि रै्निकिालाई नर्यमर् िथा 
व्यिस्थापर् गरे् नर्यमको संग्रह हो ।

                                                           
38 Kathmandu School of Law. BA LLB Curriculum Overview. (2022). 
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सतिोष शमान1

११..  ननबबषषयय  प्रप्रबबेेशश
मार्विय आिश्यकिा ि चाहर्ा अनसनमि छर् ्िि त्यसलाई पिुा गरे् स्ोि ि साधर् नसनमि छर्।्यवह स्ोि िथा 
साधर्को नसनमििा ि आिश्यकिा िथा चाहर्ाको अनसनमििा विच संर्िलुर् गर्न र्सक्दा आफ्र्ा बैध िथा अबैध 
चाहर्ा पिुा गर्न मानर्सले आनथनक अपिाध गर्न पगु्दछ।आनथनक अपिाधलाई िाज्यको फौजदािी कारू्र्ले दन्ण्िि 
गरे् िएकोले पेशेिि रुपमा आनथनक अपिाध गरे्हरुले यस्िा अपिाधबाट आन्जनि सम्पनिको स्ोि लकुाउर्े िा 
बदल्र्े कायन गदनछर्।्यसैलाईसम्पन्त्त शदु्दीकिर् िनर्तछ। सम्पन्त्त शदु्दीकिर्को कसूिमा अबैध ििीकाले कमाएको 
सम्पन्त्तलाई िैध सम्पन्त्त सिह शदु्द देखाउदै िाव�य अथनितत्रमा नमसाइर्े गिीतछ। यसले गदान बैध ििीकाले व्यपाि 
व्यिसाय गरे् लगानर्किानहरु आफ्र्ो व्यिसायमा वटक्र् सक्दैर्र् ्ि मलुकुको अथन व्यिस्था धिासायी हरु् पगु्दछ।
नसमापाि अपिाधको रुपमा गरिर्े सम्पन्त्त शदु्दीकिर्को कसूिले विश्व अथन व्यिस्थालाई रै् र्कािात्मक असि 
पादनछ।
ऐनिहानसक रुपमा हेदान विश्वमा सम्पन्त्त शदु्दीकिर्को कसूिको लामो ईनिहासछ। ई.प.ु२००० देन्ख रै् न्चनर्या 
व्यपािीहरुले आफ्र्ो र्ाफाको िकम देशबावहि सारे् ि आफ्र्ो िस्किीको िकम अतय उद्यमहरुमा परु् लगानर् गरे् 
गिेको पाइतछ।आधनुर्क यगुमा सम्पन्त्त शवुद्दकिर्को ऐनिहााँनसक पषृ्ठिनूम हेदान सिनप्रथम सर् ्१९७३को िाटिगेट 
काण्िको रिपोवटनङ गरे् िममा संयिु िाज्य अमेरिकाका पत्रकािले यो शब्दको प्रयोग गिेको पाइतछ।ित्पश्याि ्
यो शब्दको प्रयोग सर् ्१९८२ निि पन्िमा मलुकुहरुमा लाग ुऔषध कािोबािबाट प्राप्त आम्दार्ीलाई अतय स्ोिबाट 
आजनर् गिेको िर्ी देखाएको सतदिनबाट गिेको पाइतछ।सर् ्१९८३ को संयिु िा� संघको प्रनििेदर्मा यो विषय 
समेवटएसाँगै यसले थप चचान पाएको देन्खतछ।2

बिनमार् समयमा आइपगु्दा आनथनक अपिाधको स्िरुप ि मात्रामा देन्खएको प्रिनृ्त्त विश्वव्यापी रुपमा चरु्ौनिपूर्न बतदै 
गएको छ।सबल नर्िगि  कारू्र्ी ि संस्थागि संयतत्रको नर्मानर् गरि आनथनक अपिाधको नर्यतत्रर् गर्ुन विश्वव्यापी 
चासोको विषय बर्ेको छ।विश्वव्यापी रुपमा सम्पन्त्त शदु्दीकिर् आिङ्ककािी कायन िथा आमविर्ाशका हािहनियाि 
नर्मानर् ि विस्िािमा वित्तीय लागर्ीजस्िा गैि कारू्र्ीवियाकलाप नर्िािर् गरे् उदेश्यका साथ यस्िा कायनको 
नर्गिार्ी गरे् अतिि-सिकािी संस्थाको रुपमा सर् ्१९८९ मा फाइर्ान्तसयल एक्शर् टास्क फोसन (Financial 
Action Task Force- FATF) को स्थापर्ा िएकोनथयो।

                                                           
1 उपतयायानधििा महातयायानधििाको कायानलय 
2 टेकर्ािायर् कुाँ िि  सम्पन्त्त शवुद्दकिर्को अपिाध अतििान�य सवियिा ि र्ेपालको प्रयास अन्ख्ियाि दरुुपयोग अर्सुतधार् आयोग  टंगाल 

काठमाण्िौ स्मािीका २०८० पषृ्ठ४८ ।
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FATF का मापदण्ि सफलिापिुनक कायानतियर् गरे् उदेश्यले क्षेत्रीयस्ििमा FATF शैलीका र्ौ िटा क्षेत्रीय संस्था 
स्थापर्ा िई कायन गरििहेका छर्।्एनसया प्रशाति क्षेत्रको लानग FATF को सहयोगी सदस्यको रुपमा 
एनसया/प्यानसवफक ग्रपु अर् मर्ी लातिरिङ (The Asia/Pacific Group on Money Laundering- APG) कोसर् ्
१९९३ मा स्थापर्ा िएको हो।सम्पन्त्त शदु्दीकिर् आिङ्ककािी कायन िथा आमविर्ाशका हािहनियाि नर्मानर् ि 
विस्िािमा वित्तीय लागर्ी नर्िािर्को विषयमा एनसया प्रशाति क्षेत्रका मलुकुहरुबीच साझा अिधािर्ा विकास गर्ुनका 
साथै सो सम्बतधी कामकाििाही अगानि बिाउर् ु  को मखु्य उदेश्य िहेको छ।
र्ेपाल सर् ्२००२ जरु्मा  को सदस्य बर्ेको नथयो।  को सदस्य बर्े यिा र्ेपालले विनिन्न र्ीनिगि
कारू्र्ी िथा संस्थागि व्यिस्था गिी सम्पन्त्त शदु्दीकिर् आिङ्ककािी कायन िथा आमविर्ाशका हािहनियाि नर्मानर् 
ि विस्िािमा वित्तीय लागर्ीकोविरुद्द लनििहेको छ।
२२..  ससम्म्पपन्न्त्तत्त शशुदु्दद्दीीककििर्र् ननर्र्ििााििर्र्  ससम्म्बबततधधममाा अअततििििााववष्ट्रष्ट्रयय ककाार्रूू्र्र्ीी व्व्ययििस्स्थथाा  िि  र्र्ेपेपाालल  

र्ेपाल APG सदस्य िएको र्ािाले APG को सतदिन सिनहरू (APG Terms of reference3 र्ेपालको लानग बाध्यकािी 
अतििावष्ट्रय दस्िाबेज हो। FATF को सहयोगी सदस्य (Associate Member)APG िएको कािर्ले APG को सदस्य 
िाष्ट्र र्ेपालको हकमा समेि FATF का नसफारिसहरु4 लाग ुहतुछर्।् FATF को नसफरिस रं् ३ ले िाष्ट्रहरुले नियर्ा 
महासन्तध5 ि पालेमो6 महासन्तधको आधािमा सम्पन्त्त शदु्दीकिर्लाई अपिानधकिर् गर्न नर्देन्शि गिेको छ।त्यसैगिी 
िष्ट्राचाि विरुद्दको संयिु िािसंन्घय महासन्तध7को धािा २३ले समेि सम्पन्त्त शदु्दीकिर्लाई अपिाधको रुपमा 
स्िीकाि गिी त्यसको नर्यतत्रर्का लानग हिेक पक्ष िाष्ट्रले घिेल ुकारू्र्को नर्मानर् गर्ुनपरे् उल्लेख गिेको छ।
यसैगिी सम्पन्त्त शदु्दीकिर् िथा आिङ्ककािी कृयाकलापमा वित्तीय लागर्ीको जोन्खम मलु्याङ्कर् सम्बतधमा FATF
मागनदशनर्ले8 िावष्ट्रय जोन्खम मलु्याङ्ककर्को विनध िय गिेको छ।सर् ्२००१मा अमेिीकामा िएको आिंकबादी 
हमलापछी सम्पन्त्त शदु्दीकिर् ि आिङ्ककािी कृयाकलापमा वित्तीय लागर्ीलाई जोिेि हेर्न थानलएको हो।िास्ििमा 
सम्पन्त्त शदु्दीकिर् ि आिङ्ककािी कृयाकलापमा वित्तीय लागर्ीको उदेश्य फिक फिक िएिापनर् सम्पन्त्त 
शदु्दीकिर्द्वािा पनर् आिंकबादमा वित्तीय लगार्ी हरु्े िएकोले यी दबैुलाई एकै साथ उस्िै उस्िै रुपमा हेरे् गिीएको 
हो।
आिंकबादमा विन्त्तय लगानर् सम्बतधमा आिंकबादमा वित्तय लगार्ीको दमर् सम्बतधी महासन्तध
१९९९9आिंकबादको दमर् सम्बतधी साकन  क्षेत्रीय महासतधी ९८७10 ि िाययुार् नित्र िएका कसूि िथा अतय केही 
कायन सम्बतधी टोवकयो महासन्तध १९६३11 महत्िपरु्न छर्।्जस मध्ये पनछल्ला दईु सन्तधको र्ेपाल पक्षिाष्ट्र िहेको 
छ।

                                                           
3   APG Terms of reference 2019 Amended 2020, 2021, 2022, 2023. 
4  INTERNATIONAL STANDARDS ON COMBATING MONEY LAUNDERING AND THE FINANCING OF TERRORISM & 

PROLIFERATION The FATF Recommendations Updated November 2023. 
5  United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, done at Vienna 20 December 

1988. 
6  United Nations Convention against Transnational Organized Crime, adopted by General Assembly resolution 55/25 of 15 

November 2000. 
7   United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/4of 31 October 2003. 
8  FATF Guidance National Money Laundering and Terrorist Financing Risk Assessment February 2013. 
9  International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999) 
10  The SAARC Regional Convention on Suppression of Terrorism (Kathmandu, 4th November 1987)  
11  CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS COMMITTED ON BOARD AIRCRAFT 1963 (‘Tokyo 

Convention’) 
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३३..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  ननर्र्ििााििर्र्  ससम्म्बबततधधममाा  र्र्ेपेपााललककोो  ककाार्रूू्र्र्ीी  ििथथाा  र्र्ीीननििगगिि  व्व्ययििस्स्थथाा
र्ेपालले विश्वसमदुायसमक्ष गिेका प्रनिबद्दिाहरु अर्रुुप अपिाध जतय कायनबाट आन्जनि सम्पन्त्त शदु्दीकिर् िथा 
आिंकिादी वियाकलापमा विन्त्तय लगार्ी गरे् कायनलाई नर्िािर् गरे् करू्र्ी व्यिस्था गर्न वि स २०६४मा सम्पन्त्त 
शदु्दीकिर् मर्ी लाउतिरिङ  नर्िािर् ऐर् २०६४ जािी गिेको हो। वि स २०७० सालमा यस ऐर्मा िएको दोस्ो 
संशोधर्ले आिङ्किादी कृयाकलापमा विन्त्तय लगार्ी गरे् कायनलाई नर्िािर् सम्बन्तध विषय समेि समाबेश गिी 
व्यापक संशोधर् गर् यो िर्े यस ऐर्का परिपिुकका रुपमा िहेका नर्म्र् ऐर्समेि जािी गरिए।
• पािस्पारिक कारू्र्ी सहायिा ऐर् २०७०
• सपुदुनगी ऐर् २०७०
• कसूिजतय सम्पन्त्त िथा साधर् िोक्का नर्यतत्रर् ि जफि  ऐर् २०७०
नमनि २०८०/१२/३० मा सम्पन्त्त शदु्दीकिर् मनर् लाउ�िरि�  नर्िािर् िथा व्यिसावयक िािाििर् प्रिद्दनर् 
सम्बतधी केही ऐर्लाई संशोधर् गरे् ऐर् २०८० ले सम्पन्त्त शदु्दीकिर् मर्ी लाउतिरिङ  नर्िािर् ऐर् २०६४ 
मा व्यापक संशोधर् गर् यो।नमनि २०८१/०७/१५ गिे साविकको सम्पन्त्त शदु्दीकिर् मर्ी लाउतिरिङ  नर्िािर् 
सून्चकृि व्यन्ि समूह िा स�ठर्को सम्पन्त्त िा कोष िोक्का नर्यमािली २०७० ि सम्पन्त्त शदु्दीकिर् मर्ी 
लाउतिरिङ  नर्िािर् नर्यमािली २०७३ लाई खािेज गिी सम्पन्त्त शदु्दीकिर् मर्ी लाउतिरिङ  नर्िािर् नर्यमािली
२०८१ जािी गिीयो।
 यसैगिी र्ेपाल सिकािले नमनि २०८१/०३/१७ देन्ख  सम्पन्त्त शवुद्दकिर् िथा आिङ्ककािी कायनमा 
वित्तीय लगार्ी नर्िािर् सम्बतधी िेस्ो िावष्ट्रय िर्र्ीनि िथा कायनयोजर्ा २०८१/०८२-
२०८५/०८६ कायानतियर्मा ल्याएको छ।
४४..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्ककोो  ककससूूिि  िि  ससम्म्ििद्दद्द  ककससूूिि  

सम्पन्त्त शवुद्दकिर्को कसूिमा अिैध ििीकाले कमाएको सम्पन्त्तलाई िैधबर्ाई िावष्ट्रय अथनितत्रमा नमलाउर्े कायन 
गरिर्ेहदुा सम्पन्त्त कमाउर् गरिएको कसूि ि सम्पन्त्त शवुद्दकिर्को कसूिको आपसमा सम्बतध िहतछ।त्यसैले सबै 
प्रकृनिका जघतयअपिाधहरुको अर्सुतधार् गदान सम्पन्त्त शवुद्दकिर्को कसूि िफन  समेि अर्सुतधार् गरिर् ुपदनछ िन्ने 
मातयिा िवह आएको छ। FATF Methodology Recommendation रं्.३ले कम्िीमा पनर् नर्म्र् कसूिहरुलाई सम्बद्द 
कसूि नित्र समाबेश गरिर्पुरे् उल्लेख गिेकोछ:
१  िाष्ट्रको कारू्र् अतिगनि गन्म्िि कसूिको िगननित्र परे् सबै कसूिहरु िा
२  एक िषनको जेल सजाय ितदा बिी हरु्ेगिी अनधकिम सजाय हरु्े कसूिहरु िा
३  तयूर्िम छ मवहर्ाितदा बिीको जेल साजाय िइसकेका कसूिहरु।
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को अर्सुनु्च १ ले सम्िद्द कसूिको वफहिीस्ि ददएको 
छ।ऐर्कोदफा १५ को उदफा (१) ले अर्सुतधार् अनधकािीले सम्िद्द कसूिको अर्सुतधार् गदान अर्सुतधार् 
गिीएको व्यन्िले सम्पन्त्तशदु्दीकिर्को कसूि गिेको देखेमा सोको जार्कािी सम्पन्त्त शदु्दीकिर् वििागमा ददर् परे् 
व्यिस्था गिेको छ िर्े उपदफा २  ले उपदफा १ बमोन्जम जार्कािी प्राप्त हरु् आएमा वििागले त्यस्िो जार्कािी 
प्राप्त िएको नमनिले पतर ददर् नित्र दफा १४क को उपदफा ३ बमोन्जमको अिस्था देन्खएमा अर्सतुधार् टोली 
गठर् गर्न सम्बद्द कसूिको अर्सुतधार् गरे् अनधकािीसाँग समतिय गिी सम्पन्त्त शवुद्दकिर्को कसूिमा अर्सतुधार् 
गर्न वििागको कुरै् अनधकृिलाई अर्सुतधार् अनधकािी नर्यिु गिी अर्सुतधार् गर्न िा सम्बद्द कसूिको अर्सुतधार् 
गरे् कायानलयलाई सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिसाँग सम्बन्तधि कुरै् विषयमा थप अर्सुतधार् गर्न िा अर्सुतधार् 
प्रिािकािी बर्ाउर्को लानग आिश्यक सझुाि ददर् सक्र्े व्यिस्था गिेको छ।
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यसिी हेदान सम्िद्द कसूिको अर्सुतधार् िथा अनियोजर् गदान सम्पन्त्तशदु्दीकिर्को कसूि समेि िए र्िएको िफन  
समेि अर्सुतधार् अनधकािी ि अनियोजर् किान सजक िहर् परे् ऐर्को मकसद देन्खतछ। 
५५..    ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्ककोो  ककससूूिि  िि  जजोोन्न्खखममययुिुि  ससम्म्ििद्दद्द  ककससूूििककोो  पपववहहचचाार्र्
सबै प्रकृनिका जघतय अपिाधहरुको अर्सुतधार् गदान सम्पन्त्त शवुद्दकिर्को कसूि िफन  समेि अर्सुतधार् गरिर् ु
पदनछ िन्ने मातयिा िवह आएको िएिापनर् सबै सम्बद्द कसूिहरु समार् रुपमा जोन्खमयिु र्हरु् सक्छ।त्यसैले 
सबै सम्बद्द कसूिमा सम्पन्त्तशदु्दीकिर् िफन  समेि अर्सुतधार् गदान िाज्यको नसनमि स्ोि ि साधर् अर्ािश्यक 
रुपमा खचन हरु् जातछ।कुर् सम्बद्द कसूि कनिजोन्खम यिु छ िन्ने कुिा प्रत्यक िा�को आ-आफ्र्ो परिन्स्थि 
अर्रुुप फिक परे् कुिा हो।त्यसैले सम्पन्त्त शदु्दीकिर् िथा आिङ्ककािीकृयाकलापमा वित्तीय लागर्ीको िाव�य 
जोन्खम मलु्याङ्ककर्को विनध िय गर्न FATF  ले मागनदशनर्12 जािी गिेको छ।उि मागनदशनर्ले निर् िह (Stage  
पवहचार् मलु्याङ्कर् ि बोध (Identification,Analysis and Evaluation) को आधािमा जोन्खम मलु्याङ्ककर् गरे् विनध 
िय गिेको छ। 
र्ेपालको सतधिनमा सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को दफा ३५ को उपदफा (५) ले 
क्षेत्रगिजोन्खम मलु्याङ्कर् प्रनिबेदर्को आधािमा समतिय सनमनिले िाव�य िथा क्षेत्रगि जोन्खम मलु्याङ्कर् प्रनिबेदर् 
ियाि गर्नपरे् कुिाउल्लेख गिेको छ िर्े उि दफाको उपदफा (६) ले नर्यमर्कािी नर्काय अर्तुधार् गरे् नर्काय
सचुक संस्था ि उि ऐर् संग सम्बन्तधिअतय नर्कायले जोन्खम मलु्याङ्कर् प्रनिबेदर्का आधािमा बावषनक कायनयोजर्ा 
बर्ाई लाग ुगर्न परे् उल्लेख गिेको छ।
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४ कोदफा ७घ. ले सूचक संस्थाले जोन्खमको पवहचार्
मलु्याङ्कर् िथा व्यिस्थापर् गर्ुन परे् व्यस्था गिेको छ।उि दफाको उपदफा (२)ले सूचक संस्थाले जोन्खमको 
पवहचार् िथा मलु्याङ्ककर् गदान िाव�य जोन्खम मलु्याङ्कर् िा नर्यमर्कािी नर्कायले गिेको जोन्खम मूल्याङ्कर् समेिलाई 
आधार्ि िर्ाउर् परे् व्यिस्था गिेको छ।ऐर्को दफा ७ङ. ले सचुक संस्थाले जोन्खम यिु देन्खएका ग्रहाकको 
बहृि ्ग्राहक पवहचार् गर्न परे् व्यिस्था गिेको छ।
यसिी हेदान र्ेपालको िाव�य जोन्खम यिु सम्बद्द कसूिको पवहचार्मा िाव�य जोन्खम मलु्याङ्क प्रनिबेदर्को महत्िपरु्न 
स्थार् िहतछ।र्ेपालले सर् ्२०१५ देन्ख २०१८ को अिनधको मलु्याङ्कर् गिी सर् ्२०२० को जरु् मवहर्ामा 
आफ्र्ो िाव�य जोन्खम मलु्याङ्कर् प्रनिबेदर्13 ल्याएको हो।उि प्रनिबेदर् विश्व बैंकले ियाि गिेको जोन्खम 
मलु्याङ्कर्का विनध ि पद्दनिको अर्सुिर् गिी ियाि गरिएको हो।14उि प्रनिबेदर्ले िाव�य जोन्खम (Treats) ि 
असिुक्षा (Vulnerabilities) को पवहचार् गर्ुनका साथै जोन्खमको स्िि समेि पवहचार् गिेको पाइतछ।
६६..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  ककससूूििककोो  अअर्र्ुसुसततधधाार्र्  िि  अअननििययोोजजर्र्  

सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४ परिच्छेद-६ ि सम्पन्त्त शदु्दीकिर् मर्ी लाउतिरिङ  
नर्िािर् नर्यमािली २०८१ को परिच्छेद-५सम्पन्त्त शदु्दीकिर्को कसूिको अर्सुतधार् ि अनियोजर् संग सम्बन्तधि 
छ।
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४ ले सम्पन्त्त शदु्दीकिर्को कसूिको अर्सुतधार् सम्बतधमा 
चाि प्रकािको व्यिस्था गिेको छ।

                                                           
12  Supra note 7. 
13  National Risk Assessment Report on Money Laundering and Terrorist Financing, 2020 (Assessment Period: 2015 18), Government 

of Nepal, June 2020. 
14  Ibid para 2. 
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(क) ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  अअर्र्ुसुसततधधाार्र्  ववििििाागगललेे  अअर्र्ुसुसततधधाार्र्  गगर्रेे् सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर्
२०६४ ले सम्िद्द कसूिसाँग सम्बन्तधि र्िएको सम्पन्त्त शदु्दीकिर् सम्बतधी नबषयको उजिुी वििागमा पर्न 
आएमा वििागले त्यस्िो उजिुी उपि जााँचबझु गदान त्यस्िो उजिुीमा सम्बद्द कसूि िए िा र्िएको सम्बतधमा 
समेि जाचबझु गरे्15ि सम्बद्द कसूि िएको देन्खएमा त्यस्िो कसूिको अर्सुतधार् गरे् नर्कायमा लेन्ख 
पठाउर्1े6 व्यिस्था गिेको िि सम्बद्द कसूि र्िएको देन्खएमा के गरे् िन्ने व्यिस्था र्गिेको देन्खदा 
सैदान्तिक रुपमा त्यस्िो कसूिको अर्सुतधार् वििागले गर्न परे् देन्खतछ।

 यसै गिी ऐर्को दफा १५ को उपदफा २  ले अर्सुतधार् अनधकािीले सम्िद्द कसूिमा अर्सुतधार् गदान 
अर्तुधार् गरिएको व्यन्िले सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि गिेको देखेको िनर् वििागमा जार्कािी प्राप्त 
हरु् आएमा17ि वििागले त्यस्िो जार्कािी प्राप्त हरु् आएको नमनिले पतर ददर् नित्र जााँचबझु गदान सम्बद्द 
कसूि िएको देखेमा18 सम्बद्द कसूिको अर्सुतधार् गरे् अनधकािी संग समतिय गिी सम्पन्त्त शदु्दीकिर्को 
कसूिमा अर्सुतधार् गर्न वििागको कुरै् अनधकृिलाई अर्सुतधार् अनधकािी नर्यनु्ि गिी अर्सुतधार् गर्न 
समेि सक्र् ेव्यिस्था गिेको छ।

(ख) ससम्म्बबद्दद्द  ककससूूििममाा  अअर्र्ुसुसततधधाार्र्  गगर्रेे्  ननर्र्ककााययललेे  अअर्र्ुतुतधधाार्र्  गगर्रेे् सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर्
२०६४ को दफा १४क. को उपदफा २  वििागले आफु समक्ष पर्न आएको उजिुी उपि जााँचबझु गदान 
त्यस्िो उजिुीमा सम्बद्द कसूि िएको देन्खएमा त्यस्िो कसूिको अर्सुतधार् गरे् नर्कायमा अर्सुतधार्को 
लानग लेन्खपठाउर् परे् व्यिस्था गिेको छ।

 यसै गिी ऐर्को दफा १५ को उपदफा २  लेअर्सुतधार् अनधकािीले सम्िद्द कसूिमा अर्सुतधार् गदान 
अर्तुधार् गरिएको व्यन्िले सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि गिेको देखेको िनर् वििागमा जार्कािी प्राप्त 
हरु् आएमा19ि वििागले त्यस्िो जार्कािी प्राप्त हरु् आएको नमनिले पतर ददर् नित्र जााँचबझु गदान सम्बद्द 
कसूि िएको देखेमा20 सम्बद्द कसूिको अर्सुतधार् गरे् कायानलयलाई सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिसाँग 
सम्बन्तधि कुरै् विषयमा थप अर्सुतधार् गर्न िा अर्सुतधार् गर्नप्रिािकािी बर्ाउर्को लानग आिश्यक सझुाि 
ददर् सक्र्े समेि व्यिस्था गिेको छ।

(ग) ससंंययुिुि  अअर्र्ुसुसततधधाार्र्  टटोोननललबबााटट  अअर्र्ुसुसततधधाार्र् सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४ को दफा 
१४क. को उपदफा ३  लेवििागले आफु समक्ष पर्न आएको उजिुी उपि जााँचबझु गदान सम्पन्त्त शदु्दीकिर् 
सम्बतधी कसूिको अनिरिि दईु िा सोितदा बिी सम्बद्द कसूिमा अर्सुतधार् गर्न परे् देन्खएको ि कसूि 
गन्म्िि िा जवटल प्रकृनिको देन्खएको िा त्यस्िो सम्बद्द कसूिको अर्सुतधार् अनधकािी फिक फिक नर्काय 
िहेको िा कसूिको प्रकृनिको आधािमा दईु िा सोितदा बिी नर्काय िा सािनजनर्क संस्था समेिको 
सहिानगिामा अर्सुतधार् गर्ुन परे् देन्खएमा वििागको प्रमखुले आिश्यकिा अर्सुर्ि सम्बन्तधि नर्काय िा 
सािनजनर्क संस्थाको प्रमखुसाँग पिामशन गिी वििाग त्यस्िो नर्काय िा संस्थाको प्रनिनर्नध िहर्े गिी संयिु 
अर्सुतधार् टोली गठर् गर्न सक्र्े व्यिस्था गिेको छ।

 यसै गिी ऐर्को दफा १५ को उपदफा २  ले अर्सुतधार् अनधकािीले सम्िद्द कसूिमा अर्सुतधार् गदान 
अर्तुधार् गरिएको व्यन्िले सम्पन्त्त शदु्दीकिर् सम्बतधी कसूि गिेको देखेको िनर् वििागमा जार्कािी प्राप्त 

                                                           
15  सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४ को दफा १४क.को उपदफा १ । 
16  ऐ.को दफा १४क.को उपदफा २ । 
17  ऐर्को दफा १५ को उपदफा १  बमोन्जम जार्कािी प्राप्त हरु् आएमा । 
18  ऐर्को दफा १४क.को उपदफा ३  बमोन्जमको अिस्था देन्खएमा। 
19  ऐर्को दफा १५ को उपदफा १  बमोन्जम जार्कािी प्राप्त हरु् आएमा ।
20  ऐर्को दफा १४क.को उपदफा ३  बमोन्जमको अिस्था देन्खएमा। 
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हरु् आएमा21ि वििागले जााँचबझु गदान ऐर्को दफा १४क. को उपदफा ३  को अिस्था देन्खएमा अर्सुतधार् 
टोली गठर् गर्न सक्र्े व्यिस्था गिेको छ िर्े ऐर्को दफा १५ को उपदफा ३  ले यसिी अर्सुतधार् टोली 
गठर् गरिएकोमा वििागले सोको जार्कािी सम्बन्तधि अर्सुतधार् गरे् नर्कायलाई ददर् परे् व्यिस्था गिेको 
छ।

(घ) ससंंबबैैधधााननर्र्कक  ननर्र्ककााययललेे  अअर्र्ुसुसततधधाार्र्  गगर्रेे् सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४ कोदफा 
१५ को उपदफा १  को प्रनिबतधात्मक िाक्यांशले प्रचनलि कारू्र् बमोन्जम सम्बद्द कसूिमा अर्सुतधार् 
गर्न अनधकािप्राप्त संबैधानर्क नर्कायले यस ऐर् बमोन्जम सम्पन्त्त शवुद्दकिर्को अर्सुतधार् गदान सोको 
जार्कािी वििागलाई ददर् र्परे् व्यिस्था गिेबाट यस प्रकृनिको कसूिको अर्सुतधार् सम्बन्तधि संबैधानर्क 
नर्कायले रै् गरे् कारू्र्ी व्यिस्था देन्खतछ।
यसिी सम्पन्त्त शदु्दीकिर्को कसूिको अर्सुतधार् सम्बतधमा विविधिा देन्खएिा पनर् सम्पन्त्त शदु्दीकिर् (मर्ी 
लाउतिरिङ) नर्िािर् ऐर् २०६४ कोदफा १४क.को उपदफा ५  ि दफा १५को उपदफा ५  ले एवककृि 
अर्सुतधार् प्रनिबेदर् म�ुा दायि गरे् प्रयोजर्को लानग सम्बद्द कसूिमा अर्सुतधार् गरे् नर्कायमा पठाउर् 
परे् व्यिस्था गिेको दफा २२ को उपदफा २  ले सम्पन्त्त शदु्दीकिर्को कसूिको म�ुा हेरे् क्षेत्रानधकाि 
समेि सम्बद्द कसूिको म�ुा हेरे् अदालिमा िहेको देन्खदा संबैधानर्क नर्कायले गरे् अर्सुतधार् बाहेकसम्पन्त्त 
शदु्दीकिर्को कसूिको अर्सुतधार् गरे् मखु्य न्जम्मेिािी सम्बद्द कसूिमा अर्सुतधार् गरे् नर्कायमा िहेको 
देन्खतछ।  

 सम्पन्त्त शदु्दीकिर्को कसूिकोअनियोजर् सम्बतधमा दईु प्रकृनिको व्यिस्था गिेको देन्खतछ।जस अर्सुर्ि 
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४ कोदफा २२ को उपदफा १ को प्रनिबतधात्मक 
िाक्यांशले प्रचनलि कारू्र् बमोन्जम सम्बद्द कसूिमा अर्सुतधार् गर्न अनधकािप्राप्त संबैधानर्क नर्कायले 
गिेको अर्सुतधामा अनियोजर् गरे् अनधकाि समेि सोही नर्कायलाई िहेको देन्खतछ।उि ऐर्को दफा २२ 
को उपदफा १  ि २  ले अतय सम्पन्त्त शदु्दीकिर्को कसूिकोअनियोजर् गरे् अनधकाि सम्बद्द कसूिमा 
अनियोजर् गरे् सिकािी िवकलमा िहेको देन्खतछ।

 यस प्रकाि बिनमार् कारू्र्ले सम्पन्त्त शदु्दीकिर्को कसूिको अर्सुतधार् गरे् मखु्य न्जम्मेिािी र्ेपाल प्रहिीमा 
ि अनियोजर् गरे् मखु्य न्जम्मेिािी सिकािी िवकलमा िहेको देन्खतछ।सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) 
नर्िािर् ऐर् २०६४ कोदफा २४ ले सम्पन्त्त शवुद्दकिर् िथा आिङ्ककािी कायनमा वित्तीय लगार्ी सम्बतधी 
कसूि सम्बतधी म�ुा र्ेपाल सिकाििादी हरु्े व्यिस्था गिेको छ।मलुकुी फौजदािी कायनविनध संवहिा २०७४ 
ले सिकािी िवकललाई सिकाििादी फौजदािी म�ुाको अर्सुतधार्बाट परु्नि अलग र्गिेकोले22 सम्पन्त्त 
शदु्दीकिर्को कसूिको अर्सुतधार् ि अनियोजर् दबैुमा अनियोजर्किान सिकािी िवकलको महत्िपरु्न िनुमका 
िहेको देन्खतछ।  

६६..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  ननर्र्ििााििर्र्ममाा  अअर्र्ुसुसततधधाार्र्  िि  अअननििययोोजजर्र्ककििााननककोो  िि ुनुनममककाा
सम्पन्त्त शदु्दीकिर्को कसूिको नर्िािर्को लानग सिनप्रथम कसूिको सचुर्ाको आदार् प्रदार्को महत्ि िहतछ।सम्पन्त्त 
शदु्दीकिर्को कसूिको सूचर्ाको सधनिमा विन्त्तय जार्कािी ईकाइ ि त्यसले प्रदार् गरे् सूचर्ाको महत्िपरु्न स्थार् 
िहतछ।प्राप्त सूचर्ाको विश्लषेर् ि सम्बद्द कसूिको अर्सुतधार्बाट प्राप्त ि्याङ्कको आधािमा जोन्खम यिु सम्बद्द 
कसूिको पवहचार् गरि सम्पन्त्त शदु्दीकिर्को कसूिको अर्सुतधार् ि अनियोजर् गरे् कायन अर्सुतधार् किान ि 

                                                           
21  ऐर्को दफा १५ को उपदफा १  बमोन्जम जार्कािी प्राप्त हरु् आएमा ।
22  हे. र्ेपाल सिकाि वि. धौलीदेिी विि  र्े.का.प.२०६८अंक ८  नर्.रं्.८६६८। 
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अनियोजर् किानले गदनछर्।्अर्सुतधार् कै िममा गरिर्े कसूि जतय सम्पन्त्त िोक्का नर्यतत्रर् ि जफिको कायनले 
समेि सम्पन्त्तशदु्दीकिर्नर्िािर्मामहत्ति िाख्दछ। जसलाई नर्म्र् रुपमा हेर्न सवकतछ। 

६६..११..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  ससम्म्बबततधधीी  ककससूूििककोो  ससुचुचर्र्ााककोो  आआददाार्र्  प्रप्रददाार्र्  

सम्पन्त्त शदु्दीकिर् िथा आिंकिादी वियाकलापमा वित्तीय लगार्ीनर्िािर्को सधनिनमा सूचक संस्था नर्यमर्कािी 
नर्काय विन्त्तय जार्कािी इकाई  अपिाध अर्सुतधार् अनधकािी अनियोजर्किान एक आपसमा मार्ि शिीिका अ� 
जस्िै अतत्तिसम्बन्तधि िहेका हतुछर्।् सूचक संस्थाहरुले शङ्कास्पद सूचर्ाहरु नर्यमर्कािी नर्कायमा संचाि गदनछर्।् 
नर्यमर्कािी नर्मयले उत्त सचुर्ा विन्त्तय जार्कािी इकाईमा संचाि गदनछर् ् ि विन्त्तय जार्कािी इकाईले िी 
सूचर्ाहरु विश्ल्षर् गिी आफ्र्ो नर्ष्कषन अर्सुतधार् गरे् नर्कायमा पठाउाँछ।अर्सुतधार् गरे् नर्कायले कसूिको 
अर्सुतधार् गिी आफ्र्ो अर्सुतधार् प्रनिबेदर् अनियोजर् गरे् नर्कायमा पठाउछ ि अनियोजर् गरे् नर्कायले 
अनियोजर् गदनछ।यसिी वय सबै संयतत्रहरुले मार्ि शरििको प्रर्ाली जस्िै कायन गिी सम्पन्त्त शदु्दीकिर् िथा 
आिंकिादी वियाकलापमा वित्तीय लगार्ीकोनर्िािर् गर्नमा सहयोग पर् याउदछर्।्
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४कोदफा ७घ. ले सूचक संस्थाले जोन्खमको पवहचार्
मलु्याङ्कर् िथा व्यिस्थापर् गर्ुन परे् व्यस्था गिेको छ। उि दफाको उपदफा (२)ले सूचक संस्थाले जोन्खमको 
पवहचार् िथा मलु्याङ्ककर् गदान िाव�य जोन्खम मलु्याङ्कर् िा नर्यमर्कािी नर्कायले गिेको जोन्खम मूल्याङ्कर् समेिलाई 
आधाि िर्ाउर् परे् व्यिस्था गिेको छ।ऐर्को दफा ७ङ. ले सचुक संस्थाले जोन्खम यिु देन्खएका ग्रहकको 
बहृि ्ग्राहक पवहचार् गर्न परे् व्यिस्था गिेको छ।सूचक संस्थाले शंकास्पद कािोिाि सम्बतधी प्रनिबेदर् विन्त्तय 
जार्कािी इकाईलाई ददर् ुपछन।23यसै गिी कुरै् व्यन्िले एकमषु्ठ िा पटक पटक गिी र्ेपाल िा�बैंकले िोकेको 
अिनध नित्र सोवह बैंकले िोकीददएको सीमाितदा बिी िकमको कािोिाि गिेमा सोको सूचर्ा सूचक संस्था िथा 
सिकािी नर्कायले त्यस्िो कािोिाि िएको नमनिले पतर ददर् नित्र विन्त्तय जार्कािी इकाईलाई ददर् परे् 
हतुछ।24सूचक संूस्थाले आफ्र्ो दावयत्ि पिुा गिेर्गिेको नर्यमर् गिी पिुा र्गिेको अिस्थामा काििावह गरे् अनधकाि 
नर्यमर्कािी नर्कायमा िहेको छ।25

सम्पन्त्त शवुद्दकिर् आिङ्ककािी कायन िा आमविर्ासका हािहनियाि नर्मानर् िथा विस्िािमा विन्त्तय लगार्ी िा सम्बद्द 
कसूिको शङ्कास्पद कािोिाि सम्बन्तध प्रनिबेद िा यस ऐर् बमोन्जम प्राप्त अतय प्रनिबेदर् िा जार्कािीको विश्लषेर् 
विन्त्तय जार्कािी इकाईले गदनछ।26उपिोि अर्सुाि विश्लषेर् गदान सम्पन्त्त शवुद्दकिर् िथा आिङ्कबादी कायनमा 
विन्त्तय लागर्ी सम्िन्तध कसूि िा अतय सम्बद्द कसूिको आशङ्का लागेमा विश्लषेर्को नर्ष्कषन विन्त्तय जार्कािी 
इकाईले आफै िा अर्तुधार् अनधकािी िा अतय सम्बन्तधि नर्कायको अर्िुोधमात्यस्िो अनधकािी ि नर्कायमा प्रिाह 
गर्न सक्छ।27

कुरै् सिकािी नर्काय नर्यमर्कािी नर्काय  सूचक संस्था िा सम्बन्तधयि व्यन्िसाँग िहेको सम्पन्त्त शदु्दीवकिर् िा 
आिङ्ककािी कायनमा वित्तीय लगार्ी सम्बतधी कसूिसाँग सम्बन्तधि कागजाि  अनिलेख  विििर् सूचर्ा िा जार्कािी 
पेश गर्न आदेश ददर्े अनधकाि अर्सुतधार् अनधकृिमा समेि िहेको छ।28

                                                           
23 सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को दफा ७ध.। 
24 उवह दफा १०क. उपदफा १ । 
25 सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को दफा ७फ.। 
26 सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को दफा १० उपदफा १ खण्ि ङ । 
27 उहि दफा १० उपदफा १ खण्ि च । 
28 उहि दफा १६ उपदफा १ खण्ि क । 
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६६..२२..  वविित्तत्तीीयय  जजाार्र्ककााििीी  एएककााइइककोो  प्रप्रययोोगग  

वित्तीय जार्कािी एकाइ (Financial IntelligenceUnit-FIU) सम्पन्त्त शदु्दीकिर् नर्िािर् िथा आिंकिादी 
वियाकलापमा वित्तीय लगार्ी सम्बतधमा केन्तरि िई कायन गरे् महत्त्िपूर्न संयतत्र हो। सूचक संस्थाबाट प्राप्त 
शंकास्पद कािोबािको विििर् सूचर्ा प्राप्त गरे् त्यसको विश्लषेर् गरे् ि विश्लषेर्बाट प्राप्त नर्ष्कषनलाई कारू्र् 
कायानतियर् गरे् नर्काय समक्ष पठाउर्े काम यसले गछन।
FATF को नसफरिस रं् २९ ले FIU स्थापर्ाको अनर्बायनिाको माग गछन।यसै गिी आिंकिादमा वित्तीय लगार्ीको 
दमर्सम्बतधी महासन्तध १९९९29को धािा १८ पालेमोमहासन्तधको30धािा ७ १ ि ि�ाचाि विरुद्दको संयिु 
िािसंन्घय महासन्तध31को धािा ५८ ले पनर् सम्पन्त्त शदु्दीकिर् िथा आिंककािी वियाकलापमा वित्तीय लगार्ीको 
नर्िािर्को लानग FIUको आिश्यकिा िहेको कुिा औलं्याएको छ।
र्ेपालको सतधिनमा सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को दफा ९ को उपदफा २ ले 
र्ेपाल िा�बैंकका गिर्निले समतिय सनमनिको पिामशनमा िा�बैंकमा कायनिि कन्म्िमा प्रथम शे्रर्ीका अनधकृि 
मध्येबाट योग्यिा32 िथा अर्िुि िएको अनधकृिलाई FIUको प्रमखुको रुपमा नर्यनु्ि गरे् FIUको प्रमखु समतिय 
सनमनि प्रनि जािाफदेही हरु्े व्यिस्था गिेको छ।सम्पन्त्त शवुद्दकिर् आिङ्ककािी कायन िा आमविर्ासका हािहनियाि 
नर्मानर् िथा विस्िािमा विन्त्तय लगार्ी िा सम्बद्द कसूि शङ्कास्पद कािोिाि सम्बन्तध प्रनिबेद िा सूचर्ा प्राप्त गर्न  
सोको विश्लषेर् गर्न िथा विश्लषेर्को नर्ष्कषन प्रिाह गर्न स्ियत्त नर्कायको रुपमा FIUिहर्े कारू्र्ी व्यिस्था 
छ।33FIUले समार् प्रकृिको काम गरे् कुरै् मलुकुको नर्काय साँग आिश्यक सूचर्ा िा सहयोग माग गर्न िा 
आफै िा कुरै् मलुकुको समार् प्रकृनिको काम गरे् नर्कायको अर्िुोधमा सूचर्ा ददर् िा अतय सहयोग प्रदार् गरे् 
सक्छ।34

सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को दफा १०क. को उपदफा १  ले कुरै् व्यन्िले 
एकमषु्ठ िा पटक पटक गिी र्ेपाल िा�बैंकले िोकेको अिनध नित्र सोवह बैंकले िोकीददएको सीमाितदा बिी 
िकमको कािोिाि गिेमा सोको सूचर्ा सूचक संस्था िथा सिकािी नर्कायले त्यस्िो कािोिाि िएको नमनिले पतर 
ददर् नित्र विन्त्तय जार्कािी इकाईलाई ददर् परे् व्यिस्था गिेको छ।उि अनधकाि प्रयोग गिी विन्त्तय जार्कािी 
इकाईलेसंकास्पद कािोिाि िथा संकास्पद गनिविनध प्रनिबेदर् गरे् सम्बन्तध मागनदशनर्35 बर्ाई लाग ुगिेको छ।
FIU ले आफै िा अर्तुधार् अनधकािीको अर्िुोधमाआफ्र्ो विश्लषेर्को नर्ष्कषन प्रिाह गरे् गदनछ।36 सम्पन्त्त शदु्दीकिर् 
(मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४कोदफा १०ख.ले नबन्त्तय जार्कािी इकाईबाट प्राप्त सचुर्ा िथा त्यस्िो 
सूचर्ाको विशेलेषर्बाट प्राप्त नर्ष्कषन कसूिको अर्सुतधार्मा प्रयोग गदान गोप्य िाख्न परे् व्यिस्था गिेबाट यस्िो 
सचुर्ा आदार् प्रदार्मा गोपनर्यिा कायम गर्न परे् देन्खतछ।

                                                           
29  International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999) 
30 United Nations Convention against Transnational Organized Crime, adopted by General Assembly resolution 55/25 of 15 

November 2000. 
31   United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/4of 31 October 2003. 
32  विन्त्तय जार्कािी इकाई प्रमखुको योग्यिा सम्बतधमा हेर्ुनहोस ्सम्पन्त्त शदु्दीकिर् मर्ी लाउतिरिङ  नर्िािर् ऐर् २०८१ नर्यमको  

२८। 
33  सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को दफा ९ उपदफा १ । 
34  उवह दफा १० उपदफा २ । 
35 NEPAL RASTRA BANK FINANCIAL INFORMATION UNIT, NEPAL (FIU-Nepal), Suspicious Transaction Reporting 

&Suspicious Activity Reporting (STR/SAR) Guideline, Updated July, 2021. 
36  उवह दफा १० उपदफा १ खण्ि च । 
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६६..३३..  जजोोन्न्खखमम  ययुिुिससम्म्बबद्दद्द  ककससूूििककोो  पपववहहचचाार्र्
समविगिरुपमा जोन्खम यिु सम्बद्द कसूि ि जोन्खम यिु क्षेत्रको पवहचार्मा िाव�य जोन्खम मलु्याङ्कर् 

प्रनिबेदर्को िनुमका िहर्े िएिा पनर् व्यन्िपिकिथा म�ुा पिक रुपमा ( individual and case base ) जोन्खम यिु 
सम्बद्द कसूिको पवहर् गरे् कुिामा सम्बन्तधि अर्सुतधार् किान ि अनियोजर् किानको िनुमका िहतछ।
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४कोदफा १० को उपदफा १  को देहाय खण्ि च  ले 
विन्त्तय जार्कािी इकाईले शंकास्पद कािोबाि प्रनिबेदर् लगायि यस ऐर् बमोन्जम प्राप्त प्रनिबेदर् िथा जार्कािी 
विश्लषेर् गदान सम्पन्त्त शवुद्दकिर् िथा आिङ्कककािी कायनमा विन्त्तय लगार्ी सम्बन्तध कसूि िा अतय कसिु सम्बन्तध 
लागेमा विश्लषेर्को नर्ष्कषन आफै अर्सुतधार् अनधकािी िा अतय सम्बन्तधि नर्कायको अर्िुोधमा त्यस्िो अनधकािी 
िा नर्मायमा प्रिाह गरे् काम किनव्य ि अनधकाि विन्त्तय जार्कािी इकाईलाई ददएको छ िर्े दफा १४ ले ऐर्को 
दफा १३ बमोन्जम उजिुी पिेको अिस्थामा िा विन्त्तय जार्कािी इकाईबाट प्राप्त विश्लषेर् सवहिको नर्ष्कषन प्राप्त 
िएमा उजिुी कायानलयको प्रमखुले त्यस्िो उजिुी िा सूचर्ाका सम्बतधमा प्रािन्म्िक जााँचबझु गर्ुन गिाउर् ुपरे् 
व्यिस्था गिेको छ।ऐर्को दफा १५ १  ले अर्सुतधार् अनधकािीले सम्बद्द कसिुमा अर्सुतधार् गदान अर्सुतधार् 
गरिएको व्यन्िले सम्पन्त्त शवुद्दकिर् कसूि गिेको देखेमा सोको जार्कािी यथाशीर वििागलाई ददर् ुपरे् व्यिस्था 
गिेको छ।
यसै गिी नर्यमर्कािी नर्काय अर्सुतधार् गरे् नर्काय  सूचक संस्था ि यस ऐर् साँग सम्बन्तधि अतय नर्कायले 
सम्पन्त्त शवुद्दकिर् आिङ्ककािी कायन िा आमविर्ासका हािहनियाि नर्मानर् िथा विस्िािमा वित्तीय लगार्ी जोन्खमयिु 
प्रविध  जोन्खमका र्यााँ आयाम  त्यस्िो कायन गरे् व्यन्ि  सोको दिान अर्मुनि कािबाहीसमेिका सम्बतधमा प्रत्यक 
बषन एक पटकमा र्घट्र्े गिी आिश्यकिा अर्सुाि जोन्खम मवहचार् मङु्कयार् ि बोध गिी सोको प्रनिबेदर् ियाि 
गर्न परे् व्यिस्था ऐर्को दफा ३५ १  ले गिेको छ।
यसिी हेदान सम्बद्द कसूिको अर्सुतधार् गदान जोन्खम मलु्याङ्कर् गिी आिश्यकिा अर्सुाि सम्पन्त्त शदु्दीकिर् िफन  
समेि अर्सुतधार् गरे् दावयत्ि अर्सुतधार्किानमा िहेको देन्खतछ।यसै गिीअनियोजर् किान सिकािी िवकलले 
अर्सुतधार्किानलाई नर्देशर् ददर्े आफ्र्ो अनधकाि प्रयोग गदान सम्बद्द कसूिको जोन्खम मलु्याकर् गरि आिश्यकिा 
अर्सुाि सम्पन्त्त शदु्दीकिर् िफन  समेि अर्सुतधार् गर्न अर्सुतधार् किानलाई नर्दनशर् ददर् परे् हतुछ।
६६..४४..  ककससूूििजजततयय  ससम्म्पपन्न्त्तत्त  ििथथाा  ससााधधर्र्ककोो  पपववहहचचाार्र्,,  ििोोक्कक्काा  िि  ननर्र्ययततत्रत्रर्र्  

सम्पन्त्त शदु्दीकिर् सम्बतधी कसूिमा कसूिजतय सम्पन्त्त िथा साधर्को पवहचार्  िोक्का ि नर्यतत्रर्को महत्िपरु्न 
स्थार् िहतछ।कसूिजतय सम्पनिको पवहचार् पछी ित्काल िोक्का र्गिीएमा कसूिदािले सम्पन्त्तको स्िरुप िदल्र्े 
जोन्खम हतुछ ि अतििगत्िा अदालिबाट कसूि कामय हरु्े सम्िािर्ा समेि न्क्षर् िएि जातछ।
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४कोदफा १६ को उपदफा १  को देहाय खण्ि च  ले 
कसूिजतय सम्पन्त्त पवहचार् गरे्िथा िोक्का िा नर्यतत्रर्मा िाख्न ेदावयत्िमा अर्सुतधार् किानको न्जम्मेिािी िोकेको 
छ।उि ऐर्को दफा १८ ले अर्सुतधार् कैिममा त्यस्िो सम्पन्त्त िोक्का िाख्न ेिा नर्यतत्रर्मा िाख्न परे् व्यिस्था 
गिेको छ।उि दफाको उपदफा १क  ले १ बषन ितदा ििी त्यस्िो सम्पन्त्त िोक्का िा नर्यतत्रर्मा िाख्दा िर्े 
अदालिको अर्मुनि नलर् परे् व्यिस्था गिेको छ।यसै गिी ऐर्को दफा १९ ले विदेशमा िहेको सम्पन्त्त िोक्का िाख्न 
िा नर्यतत्रर्मा नलर्को लानग सम्बन्तधि मलुकुमा लेन्ख पठाउर् ुपरे् व्यिस्था गिेको छ।ऐर्को दफा १९ख.ले 
सम्पन्त्त बाहेक िाहदार्ी िा ट्रािल िकुमेतट समेि िोक्का िाख्न सवकर्े व्यिस्था गिेको छ।
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् नर्यमािली २०८१ को नर्यम ४६ ले यसिी िोक्का िान्खएको िथा 
िोक्का फुकुिा गिीएको विििर्को अनिलेख िाख्न परे्व्यिस्था गिेको छ।उि नर्यमािलीको नर्यम ४७ को उपनर्यम 
१  ले िोक्का नर्यतत्रर् ि जफिको विििर् उि कायन िएको नमनिले साि कायनददर् नित्र कसूिजतय सम्पन्त्त 
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व्यिस्थापर् वििागमा पठाउर् परे् व्यिस्था गिेको छ।उि नर्यमािलीको नर्यम ४७ को उपनर्यम २  ले 
अर्सुतधार् अनधकािीले अर्सुतधार्को नसलनसलामा नर्यतत्रर् िा जफि गिेको सम्पन्त्त िा साधर्को प्रचनलि कारू्र् 
बमोन्जमको विििर् ि त्यसिी नर्यतत्रर् िा जफि गिेको सम्पन्त्त िा साधर् कसूिजतय सम्पन्त्त िथा साधर् िोक्का
नर्यतत्रर् ि जफि ऐर् २०७० बमोन्जमको नर्कायमा पठाउर् परे् व्यिस्था गिेको छ।
कसूिजतय सम्पन्त्त िथा साधर् िोक्का नर्यतत्रर् ि जफि ऐर् २०७० को दफा ५ ले त्यस्िो सम्पन्त्त मध्ये दन्शको 
रुपमा अदालिमा पेश गरे् परे् सम्पन्त्त िा साधर् बाहेकको अतय सम्पन्त्त िा साधर् काठमाण्िौ उपत्यकाको हकमा 
उि ऐर्को दफा १३ बमोन्जम गदठि कसूिजतय सम्पन्त्त व्यिस्थापर् वििागमा ि अतय न्जल्लामा सम्बन्तधि 
न्जल्ला प्रशासर् कायानलयमा यथाशीर बझुाउर् ुपरे् व्यिस्था गिेको छ।दन्शको रुपमा पेश िएको सम्मपन्त्त समेि 
अदालिको आदेश िएमा वििाग िा न्जल्ला प्रशासर् कायानलयमा बझुाउर् ुपछन।    
सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४को परिच्छेद-छख.ले सम्पन्त्त िथा कोष िोक्का सम्बतधी 
विशेष व्यिस्था गिी संयिु िा�संघको सिुक्षा परिष�बाट परिि नर्र्नय बमोन्जम सूचीकृि िएकका व्यन्ि समहु 
िा संगठर्को अध्यािनधक सून्च पििा� मतत्रालयले िान्ख सोको जार्कािी विद्यिुीय माध्यम माफन ि ्गहृ मतत्रालयमा 
पठाउर् परे्  विदेशी िा�को अर्िुोधमा र्ेपाल सिकािले सम्पन्त्त िोक्का िाख्न सक्र्े त्यस्िो सम्पन्त्त फुकुिा गरे् 
कायनविनध सम्बतधमा व्यिस्था गिेको छ।

यसिी हेदान कसूि जतय ससम्म्पपन्न्त्तत्तिथा साधर्को पवहचार्  िोक्का ि नर्यतत्रर् सम्बतधमा समेि अर्सुतधार् किान ि 
अनियोजर् किानको महत्िपरु्न िनुमका िहेको देन्खतछ।
७७..  ससम्म्पपन्न्त्तत्त  शशुदु्दद्दीीककििर्र्  ससम्म्बबततधधीी  ककससूूिि  ससम्म्बबततधधममाा  ससििोोच्च्चच  अअददााललििककोो  दृदृववििककोोर्र्
सम्पन्त्त शदु्दीकिर् सम्बतधमा हाम्रो सिोच्च अदालिबाट केवह महत्िपरु्न र्न्जि प्रनिपादर् िएका छर्।्सिोच्च 
अदालिको संयिु ईजलासबाट सरु्ील जयसिालसमेिविरूद्द र्ेपाल सिकाि र्र्ेे ककाा पप २२००७७००  अअंंकक  ९९  ननर्र् र्रंं् ९९००५५४४
िएको म�ुामाप्रनििादीहरूले र्ेपाली रूपैयााँ बोकी वहाँड्र् ुमात्र आफैँ मा कसिुजतय कायन हरु् सक्दैर् कसिुजतय कायन 
िब मात्र मान्न सवकतछ जब त्यस्िो िकम गैिकारू्र्ीरूपमा आजनर् गिेको िा कारू्र्प्रनिकूल रूपमा नलएको िा 
धािर् गिेको हतुछिर्ीिकमबोकीवहाँिेकैआधािमा सम्पन्त्त शदु्दीकिर् ऐर्को कसिु र्मानर्र्े िन्ने नसद्दाति कायम 
िएको नथयो।माधिकुमाि िगिविरूद्द र्ेपाल सिकािको म�ुामा सिोच्च अदािको संयिु ईजलास उि म�ुाको 
नर्र्नयाधाि संग सहमि हरु् र्सकी परु्न इजलासमा पेश गरे् गिीनमनि २०७२/५/७ मा फैसला िएकोमा उि 
म�ुा परु्न इजलासबाट फैसला हदुा र्र्ेे ककाा पप २२००७७३३ अअंंकक  ११११  ननर्र् र्रंं् ९९७७००८८ सम्पन्त्त शदु्दीकिर् (Money 
Laundering) नर्िािर् ऐर् २०६४ को दफा २८ मािएको कारू्र्ी व्यिस्थाअर्सुाि बिामद िएको अिैध रूपैयााँ 
सम्पन्त्त शदु्दीकिर्गरे् उदेश्य र्िाखी आफूले व्यापाि व्यिसाय िा अतय कुरै् व्यन्ि िास्ोिबाट प्राप्त गिेको हुाँ िन्ने 
पक्षले िस्िनुर्ष्ठ प्रमार्बाट सो कुिाप्रमान्र्ि गर्ुनपरे् िन्ने नसद्दाति कायम िएको छ।
यसै गिी र्ेपाल सिकािविरुद्दपशुनिाम िन्ने कृष्र् बस्र्ेि म�ुा रं्. ०७४- १७३७ नर्र्नय नमनि २०७८/०५/२४
म�ुामा अर्सुतधार्को नसलनसलामा बैंक खािामा मौज्दाि िहेको जम्मा िकमलाई नबगो कायम गर्ुन परे् खािा खोलेको 
समयदेन्ख हालसम्म बैंवकङ कािोबाि िएको सम्पूर्न िकमलाई नबगो कायम गर्न र्नमल्र्े भ्र्े नसद्दाति कायम िएको 
छ।
८८..  उउपपससंंहहाािि
बिनमार् विश्वमा सम्पन्त्त शवुद्दकिर् प्रमखु आनथनक अपिाधको रुपमा विकनसि हदैु गएको छ।यो अपिाध संगदठि 
रुपमा गरिर्े नसमापाि अपिाधको रुपमा समेि विकनसि िएकोले यो अपिाध कुरै् एक िा�को ितदा पनर् विश्व 
समदुायको चासो ि न्चतिाको विषय िर्ेको छ।यस अपिाधमा अतय अपिाधबाट कमाएको कालो धर्लाई बैध 
बर्ाई िाव�य अथनितत्रमा नमसाइर्े हदुा यस अपिाधले िाव�य अथनितत्रलाई धिासायी बर्ाउछ।यसैगिी यस्िो कालो 
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धर् आिङ्ककािी कायन िथा आमविर्ाशका हािहनियाि नर्मानर् ि विस्िािमा जस्िा अपिाधमा प्रयोग िएमा विश्व 
शान्तिमा समेि र्कािात्मक प्रिाि पादनछ।
र्ेपाल पक्ष िहेको ि�ाचाि विरुद्दको संयिु िा�संन्घय महासन्तध लागयिका अतििाव�य सन्तधले समेिसम्पन्त्त 
शदु्दीकिर्लाई अपिाधको रुपमा स्िीकाि गिी त्यसको नर्यतत्रर्का लानग हिेक पक्ष िा�ले घिेल ुकारू्र्को नर्मानर् 
गर्ुनपरे् उल्लेख गिेको हदुा सम्पन्त्त शदु्दीकिर् नर्िािर् र्ेपालको अतििाव�य दावयत्ि पनर् हो।सोही अतििाव�य 
दावयत्ि अर्रुुप र्ेपालले सम्पन्त्त शवुद्दकिर्को अपिाधलाई नर्यतत्रर् गर्न महत्िपरु्न कारू्र्ी व्यिस्था गिेको छ।िि 
पनर् र्ेपालले यो अपिाध नर्यतत्रर्मा अपेक्षाकृि सफलिा प्राप्त गर्न र्सकेको अिस्था छ।सम्पन्त्त शवुद्दकिर् मनर् 
लाउण्िरि�  नर्िािर् िथा व्यिसावयक िािाििर् प्रिद्दनर् सम्बतधी केही ऐर्लाई संशोधर् गरे् ऐर् २०८० ले यो 
अपिाध नर्यतत्रर्मा अपिाध अर्सुतधार् गरे् प्रहिी ि अनियोजर् किान सिकािी िवकललाई महत्िपरु्न न्जम्मेिािी 
ददएकोले आफ्र्ो व्यिसायीक दक्षिाको उपयोग द्वािा यस अपिाधको नर्िािर्मा योगदार् पर् याउर् ुअर्सुतधार्किान 
ि अनियोजर् किानको दावयत्ि हरु् आउछ। 
ससततददििनन  ससााममााननग्रग्र
• सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०६४।
• सम्पन्त्त शदु्दीकिर् (मर्ी लाउतिरिङ) नर्िािर् ऐर् २०८१।
• र्ेपाल कारू्र् पनत्रकाका विनिन्न अंक।
• टेकर्ािायर् कुाँ िि  सम्पन्त्त शवुद्दकिर्को अपिाध अतििान�य सवियिा ि र्ेपालको प्रयास अन्ख्ियाि दरुुपयोग 

अर्सुतधार् आयोग  टंगाल काठमाण्िौ  स्मािीका २०८०। 
• APG Terms of reference 2019 Amended 2020, 2021, 2022, 2023. 
• INTERNATIONAL STANDARDS ON COMBATING MONEY LAUNDERING AND THE 

FINANCING OF TERRORISM & PROLIFERATION The FATF Recommendations Updated November 
2023. 

• United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, done at 
Vienna 20 December 1988. 

• United Nations Convention against Transnational Organized Crime, adopted by General Assembly 
resolution 55/25 of 15 November 2000. 

• United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/4of 31 October 2003. 
• FATF Guidance National Money Laundering and Terrorist Financing Risk Assessment February 2013. 
• International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999) 
• The SAARC Regional Convention on Suppression of Terrorism (Kathmandu, 4th November 1987)  
• CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS COMMITTED ON BOARD 

AIRCRAFT 1963 (‘Tokyo Convention’) 
• National Risk Assessment Report on Money Laundering and Terrorist Financing, 2020 (Assessment 

Period: 2015 18), Government of Nepal, June 2020. 
• International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999) 
• United Nations Convention against Transnational Organized Crime, adopted by General Assembly 

resolution 55/25 of 15 November 2000. 
• United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/4of 31 October 2003. 
• NEPAL RASTRA BANK FINANCIAL INFORMATION UNIT, NEPAL (FIU-Nepal), Suspicious 

Transaction Reporting & Suspicious Activity Reporting (STR/SAR) Guideline, Updated July, 2021. 
  

धधततययििाादद  
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ववििर्र्ोोदद  ललाालल  श्रशेे्रष्ठष्ठ1 
  

ससााििाांशंश  
फौजदािी तयाय प्रर्ालीमा अपिाध पीनििका अनधकािहरु अपिाध पीनिि संिक्षर् ऐर्मा व्यिस्था छ । पीनििका 
अनधकािहरु व्यिन्स्थि गरे् िममा कसूिबाट पीनििलाई पर्न गएको िौनिक, मार्नसक, िािर्ात्मक ि आनथनक 
असिहरुलाई समेि सजाय नर्धानिर्को िममा ि पीनििलाई क्षनिपूनिन नर्धानिर् गरे् िममा आधाि नलर् सक्र् े
कारू्र्ी व्यिस्था समेि छ। पीनििलाई पर्न गएको असिहरुको अनियोजर् किान िथा तयाय किानसमक्ष प्रक्षेपर् गरे् 
माध्यमको रुपमा पीनिि प्रिाि प्रनििेदर्लाई नलर् ुपछन । सजाय नर्धानिर्को िममा मात्र र्िई म�ुा पपुनक्षको 
विनिन्न चिर्हरुमा समेि यसले महत्त्िपूर्न िनूमका खेल्र् सक्छ। तयाय नर्रुपर्मा महत्त्िपूर्न िनूमका खेल्र्े पीनिि 
प्रिाि प्रनििेदर्को प्रयोग अपेन्क्षि रुपमा िएको पाईदैर् । कारू्र्को उ�ेश्य अर्रुुप पीनिि प्रिाि प्रनििेदर्को 
प्रयोग र्हुाँदा फौजदािी तयाय प्रर्ालीमा पीनििको िनूमका गौर् हरु् पगुेको छ । र्ेपालको कारू्र्ले सनुर्न्िि गिेको 
अपिाध पीनििको हक ि अनधकािहरुको सफल कायानतियर् गर्न िथा सजाय नर्धानिर् सम्बन्तध कारू्र्ी व्यिस्थामा 
पीनििको िनूमका बिाउर् पीनिि प्रिाि प्रनििेदर्को प्रयोग गर्न आिश्यक छ ।  

पपृषृ्ठष्ठििूनूनमम 

समाज ि कारू्र्को नबकासिमसाँगै अपिाध पीनििलाई हेरे् दृविकोर् समेि परिििनर् हुाँदै आएको छ। अपिाध 
पीनिि केिल अपिाधको सूचक मात्र िहर्े परििेशबाट आजको समयमा संविधार्ले रै् मौनलक हकको रुपमा 
अपिाध पीनििको हकको सनुर्न्िििा गिेको छ । संविधार्को धािा २१ मा अपिाध पीनििलाई सामान्जक 
परु्ःस्थापर्ा ि क्षनिपूनिन सवहिको तयाय िथा आफू पीनिि िएको म�ुाको अर्सुतधार् िथा कािबाही सम्बतधी 
जार्कािी पाउर्े हकको2 उल्लेखर् गिी उि हकको हर्र् िएको खण्िमा संिैधानर्क उपचािको व्यिस्था समेि 
गरिददएको छ । उन्ल्लन्खि मौनलक हकलाई कायानतियर् गर्न बर्ेको अपिाध पीनिि संिक्षर् ऐर्, २०७५ ले 
अपिाध पीनििहरुको अनधकािलाई अझ विस्ििृीकिर् गदै अपिाध पीनििहरुको किनव्यको व्यिस्था समेि गिेको 
छ । तयावयक प्रवियामा पीनििको िािर्ा, िोगाइ ि अर्िुिलाई महत्त्ि ददर्े अिधािर्ा पनछल्लो समय विश्विरि 
लोकवप्रय बतदै गएको अिस्थामा र्ेपालमा पनर् संविधार् प्रदत्त फौजदािी तयावयक प्रवियाको अनिन्न अंगको रुपमा 
िहेको अपिाध पीनििको तयावयक अनधकाि सनुर्न्िि गरे् िममा पीनिि प्रिाि प्रनििेदर्को3 व्यिस्था गिेको 

                                                           
1  उपतयायानधििा 
2  धािा २१, र्ेपालको संविधार् 
3  परिच्छेद ३, अपिाध पीनिि संिक्षर् ऐर्, २०७५ 
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देन्खतछ। तयावयक प्रवियामा पीनििको हक ि वहिलाई सनुर्न्िि गरे् िममा पीनिि प्रिाि प्रनििेदर्ले एक 
महत्त्िपूर्न स्थार् नलर् सक्र्े देन्खतछ। 

अअििधधााििर्र्ाा  िि  ववििककााससििमम 

शान्ब्दक रुपमा हेर्ुनपदान पीनिि प्रिाि प्रनििेदर्ले कुरै् कसूिबाट पीनििलाई पर्न गएको प्रिािको रुपमा अ्यानउर् 
सवकतछ । कारू्र्मा पीनिि प्रिाि प्रनििेदर्को परििाषा गिेको र्देन्खएिा पनर् अपिाध पीनििको अनधकािको 
संिक्षर् गर्न बर्ेको ऐर् अपिाध पीनिि संिक्षर् ऐर्, २०७५ को दफा २५ ले “पीनििले कसूिबाट आफूलाई 
प्रत्यक्ष िा अप्रत्यक्ष रुपमा पिेको क्षनि िा प्रिािको बािेमा खलुाई पेश गिेको प्रनििेदर्4” हो िर्ेि उल्लेख गिेको 
देन्खाँदा म�ुा हेरे् अनधकािीसमक्ष कसूिबाट पीनििलाई पिेको िौनिक, मार्िीय, मार्नसक, आनथनक आदद क्षनिको 
बािेमा सनबस्िाि उल्लेख गरि पीनििको िफन बाट पेश िएको प्रनििेदर् हो िर्ेि बझु्र् सवकतछ। मेरिल्याण्िमा 
अिन्स्थि अपिाध पीनििहरुको िाव�य केतरले पीनिि प्रिाि प्रनििेदर्लाई अपिाध पीनििहरुले अपिाधले उर्ीहरुलाई 
कसिी प्रिाि पािेको छ िर्ी नलन्खि िा मौन्खक रुपमा ददएको सूचर्ा5 िर्ी परििावषि गर्न खोजेको छ। विशेषिः 
पीनिि प्रिाि प्रनििेदर्मा पीनििलाई पिेको िौनिक, मार्नसक, िािर्ात्मक, आनथनक लगायिका क्षनिहरुको6 बािेमा 
उल्लेखर् गरे् गरितछ । यसले तयाय नर्रुपर्को िममा म�ुा हेरे् अनधकािीलाई कसूिको गंिीििा बझु्र्, सजाय 
नर्धानिर् गर्न साथै पीनििलाई आिश्यक क्षनिपूनिन ददर्े नर्र्नय गर्न म�ि गदनछ। 

अमेरिका, तयून्जल्याण्ि ि क्यार्िामा पीनिि प्रिाि कथर् (Victim Impact Statement) िथा संयिु अनधिाज्यमा 
पीनिि व्यन्िगि कथर् (Victim Personal Statement) िर्ेि संबोधर् गरिएको पीनिि प्रिाि प्रनििेदर्को 
विकासिमलाई हेदान अमेरिकाको क्यानलफोनर्नया िाज्यमा सर् ्१९७६, तयून्जल्याण्िमा सर् ्१९८७ ि क्यार्िामा 
सर् ्१९८८ मा यसको प्रयोग िएको पाइतछ7।  क्यानलफोनर्नयामा िोरिस टेट, चाल्सन म्यार्सर्ले हत्या गिेका 
मध्ये एकको आमा, र्ामको पीनििले म�ुा पपुनक्षको िममा पवहलो पटक अदालिमा अपिाधबाट पिेको प्रिाि 
कथर् पिेकी नथइर् ्जरु् पीनििको अनधकािको सतदिनमा एक ठूलो छलाङ नथयो । पनछ अमेरिकामा सर् ्१९८२ 
मा पीनििको अनधकािहरु सम्बतधी विधेयक (Victim’s Rights Bill) समेि बर्ेको पाईतछ जसले गम्िीि 
आिमर्किानहरुको सजाय नर्धानिर्को समयमा पीनिि प्रिाि कथर् पेश गर्न सवकर्े व्यिस्था गिेको 
पाईतछ।8तयून्जल्याण्िमा Victims of Offences Act 1987 ले पीनिि प्रिाि कथर्को अनधकाि पीनििलाई ददएको 
पाईतछ9।क्यार्िामा सर् ्१९८८ मा अपिाध संवहिा माफन ि पीनिि प्रिाि कथर्को प्रिेश िएको ि सो पिाि यो 
कथर् सजाय नर्धानिर् प्रवियामा एक महत्त्िपूर्न घटकको रुपमा िहेको पाईतछ।10 संयिु अनधिाज्यमा हेदान 
ईङ्ग्ग्ल्याण्ि ि िेल्समा सर् ्१९९६ मा पीनििको बिापत्र (Victim’s Charter) माफन ि यसको शरुुिाि िएको 
पाइतछ11। 

                                                           
4  दफा २५, अपिाध पीनिि संिक्षर् ऐर्, २०७५ 
5  Today in History: The Frist Victim Impact Statement, https://paar.net/today-in-history-feb-24/, हेरिएको चैत्र १५, २०८१ 
6  अर्सूुची १४, अपिाध पीनिि संिक्षर् नर्यमािली, २०७७ 
7  Victim Personal Statements and Sentencing, Elspeth Windsor and Julian V. Roberts, pg 5, 

https://www.sentencingacademy.org.uk/wp-content/uploads/2023/09/Victim-Personal-Statements-and-Sentencing-2-2.pdf हेरिएको 
१४ चैत्र, २०८१ 

8  Supra note at 3. 
9  History of Victims' Rights in Aotearoa https://chiefvictimsadvisor.justice.govt.nz/rights-and-system/history/ हेरिएको १४ चैत्र, 

२०८१ 
10  https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rr07_vic4/p1.html 
11  Id pg 5 
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कारू्र्ी सावहत्यहरुको अध्ययर् ले कमर् ल प्रर्ाली अपर्ाएका प्राय मलुकुहरुमा सजाय नर्धानिर् गरे् िममा पीनिि 
प्रिाि प्रनििेदर् पेश गरिर्े ि नसनिल ल प्रर्ाली अपर्ाएका मलुकुहरुमा सजाय नर्धानिर् मात्र र्िई म�ुा पपुनक्षको 
िममा समेि पेश गरे् गरिएको देन्खतछ12। पीनिि प्रिाि प्रनििेदर्/कथर्को आिश्यकिा, प्रयोग ि महत्त्िलाई 
प्रबद्दनर् गर्नमा अदालिको फैसलाहरुले पनर् उन्त्तकै महत्त्िपूर्न िनूमका खेलेको छ । अमेरिकाको सिोच्च अदालिले 
पीनिि प्रिाि कथर्को िैधिालाई समथनर् गिी तयाय प्रदार् गर्नमा यसको महत्त्ि िहर्े िर्ी आफ्र्ो फैसलामा 
उल्लेखर् गिेको अिस्था छ13। नछमेकी मलुकु िाििको कारू्र्मा पीनिि प्रिाि कथर्लाई िाध्यात्मक रुपमा 
आिश्यक िहेको िर्ी कवह किै उल्लेखर् र्गिेिा पनर् त्यहााँको उच्च ि सिोच्च अदालिको फैसलाहरुले तयाय 
नर्रुपर्को लानग यसको महत्त्ि ि आिश्यकिा औल्याएको पाइतछ।14 ददल्ली उच्च तयायालयले Karan v. State 
of NCT Delhi को म�ुामा न्जल्ला कारू्र्ी सेिा अनधकािी (District Legal Services Authority) लाई पीनििसाँग 
समतिय गिी पीनिि प्रिाि प्रनििेदर् पेश गर्न नर्देशर् ददएको नथयो िर्े िाििको सिोच्च अदालिले एक ऐनिहानसक 
फैसलामा पीनिि प्रिाि कथर्को महत्त्िको बािेमा प्रष्ट्याउाँदै पीिकलाई उन्चि सजाय नर्धानिर्को लानग पीनिि 
प्रिाि कथर्लाई समून्चि पवहचार् ददर् ुपरे्15 िर्ी व्याख्या गिेको पाईतछ। त्यसपनछका थपु्र ै फैसलामा सोही 
व्याख्यालाई आधाि मार्ी सजाय नर्धानिर्को िममा पीनिि प्रिाि कथर्को महत्त्ि दशानएको अिस्था छ ।  

पपीीननिििि  प्रप्रििाािि  प्रप्रननििििेेददर्र्ककोो  ककाार्रूू्र्र्ीी  व्व्ययििस्स्थथाा 
र्ेपालको फौजदािी तयाय प्रर्ालीमा पीनिि प्रिाि प्रनििेदर् एक र्ौलो प्रयोगको रुपमा िहेको छ ।  र्ेपालमा हाल 
प्रचनलि सामातय फौजदािी कारू्र्का रुपमा िहेका मलुकुी अपिाध संवहिा, २०७४, मलुकुी फौजदािी कायनविनध 
संवहिा, २०७४, फौजदािी कसूि (सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ िथा फौजदािी कसूिहरुलाई 
नर्यतत्रर् गर्न बर्ेका अतय विषयगि विशेष ऐर्हरुले पीनिि प्रिाि प्रनििेदर्को व्यिस्था गिेको देन्खाँदैर् । अपिाध 
पीनििको मौनलक हकलाई कायानतियर् गर्न बर्ेको अपिाध पीनिि संिक्षर् ऐर्, २०७५ ले पीनिि प्रिाि प्रनििेदर्को 
कार्ूर्ी व्यिस्था16 गिेको छ साथै र्र्ेपेपाालल  ससििककाािि  ििााददीी  हहुरु्र्े े फफौौजजददााििीी  ममु�ु�ााककोो  अअर्र्ुसुसततधधाार्र्  ििथथाा  अअननििययोोजजर्र्  ससम्म्बबततधधीी  
ननर्र्ददेेन्न्शशककाा  २२००८८००  ममाा  ससममेेिि  पपीीननिििि  प्रप्रििाािि  प्रप्रननििििेेददर्र्ककोो  व्व्ययििस्स्थथाा  ििएएककोो  पपााईईततछछ  ।।  उउिि  ननर्र्ददेेन्न्शशककााककोो  दफा २६ को 
उपदफा (१) ले अर्सुतधार् अनधकािीलाई कसूि पीनििलाई क्षनिपूनिन ििाउर् अदालिमा मागदािी नलर्े प्रयोजर्का 
लानग सम्बन्तधि कसूि पीनिि िा नर्जको अनििािक, संिक्षक िा कारू्र् बमोन्जमको प्रनिनर्नधबाट पीनिि प्रिाि 
प्रनििेदर् प्राप्त गिी नमनसल सामेल िाख्न ुपरे् व्यिस्था गिेको छ ि पीनिि प्रिाि प्रनििेदर्को िााँचा17 समेि व्यिस्था 
गिेको पाईतछ । साथै उपदफा (२) ले पीनिि प्रिाि प्रनििेदर्मा पीनििले कसूिको कािर् आफूलाई प्रत्यक्ष 
रुपमा पिेको क्षनि िा प्रिािको उल्लेख गिी त्यस्िो क्षनि िा प्रिाि पवुि हरु्े कागजाि समेि संलग्र् गर्ुन परे् 
व्यिस्था ि उपदफा (३) पीनिि प्रिाि प्रनििेदर् के कवहले पेश गरे् िन्ने व्यिस्था गिेको          पाईतछ ।  

                                                           
12  Gupta, Sashwat, Victim Impact Statement: Relevance in the Indian Criminal Justice System, pg 6, (April 28, 2024). Available at 

SSRN: https://ssrn.com/abstract=4810216 or http://dx.doi.org/10.2139/ssrn.4810216 हेरिएको १४, चैत्र २०८१। 
13  Payne v. Tennessee, 501 U.S. 808 (1991), https://supreme.justia.com/cases/federal/us/501/808/ हेरिएको १४, चैत्र २०८१। 
14  Victim Impact Assessment – A Beacon of Hope for the Victim in the Rigmarole Indian Criminal Justice, Shreya Kaul, Feb 9, 

2021, https://www.nujssacj.com/post/victim-impact-assessment-a-beacon-of-hope-for-the-victim-in-the-rigmarole-indian-
criminal-justice, हेरिएको १४, चैत्र २०८१। 

15  Mallikarjun Kodagali v. State of Karnataka and others, available on 
https://www.casemine.com/judgement/in/5bc21e159eff430e43d71308, Satya Pal Singh v. State of Madhya Pradesh and Others 
available on https://www.casemine.com/judgement/in/5790b396e561097e45a4e439#10 accessed on 28 March, 2025 

16  दफा २५, अपिाध पीनिि संिक्षर् ऐर्, २०७५ 
17  अर्सूुची-३, र्ेपाल सिकाि िादी हरु् ेफौजदािी म�ुाको अर्सुतधार् िथा अनियोजर् सम्बतधी नर्देन्शका २०८०, अर्सूुची-१४ अपिाध 

पीनिि संिक्षर् नर्यमािली, २०७७ 
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 उन्ल्लन्खि कारू्र्ी व्यिस्थाको अलािा सिोच्च अदालिले सजाय नर्धानिर्मा एकरुपिा ल्याउर् बर्ाएको 
सामातय मागनदशनर्हरुले18 (सिोच्च अदालिको पूर्न बैठकबाट नमनि २०७५/११/०८ मा स्िीकृि िएको, १८ 
िटा िहेको) पनर् पीनिि प्रिाि प्रनििेदर्को प्रयोगको बािेमा उल्लेख गिी सजाय नर्धानिर्को िममा पीनिि प्रिाि 
प्रनििेदर्मानथ विचाि गरिर् ुपछन िर्ेको छ।  

फफौौजजददााििीी  ततययाायय  प्रप्रर्र्ााललीीममाा  पपीीननिििि  प्रप्रििाािि  प्रप्रननििििेेददर्र्ककोो  ममहहत्त्त्त्िि 

अअननििययोोजजर्र्ककोो  ििममममाा 
मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को अर्सूुची-१ ि अर्सूुची-२ ले र्ेपाल  सिकाि िादी हरु्े म�ुाहरुको 
सूची उल्लेख गिेको छ। अर्सूुची-१ मा उन्ल्लन्खि म�ुाहरुको अर्सुतधार् र्ेपाल प्रहिीले19 गछन िर्े अर्सूुची-२ 
मा उन्ल्लन्खि म�ुाहरुको अर्सुतधार् सम्बन्तधि कारू्र्मा कुरै् अनधकािी िोवकएकोमा सोही अनधकािीबाट ि त्यस्िो 
अनधकािी र्िोवकएकोमा सम्बन्तधि प्रमखु न्जल्ला अनधकािी िा नर्जले िोकेको अनधकृिस्ििको कमनचािीबाट हतुछ20 

िन्ने कारू्र्ी व्यिस्था छ । अर्सुतधार् पिाि अर्सूुची-१ ि अर्सूुची-२ अतिगनिका म�ुाहरुको अनियोजर् गरे् 
िममा अनियोजर् गरे् सम्बन्तधि अनधकािीले कसूिबाट पीनिि व्यन्िलाई ििाउर्पुरे् क्षनिपूनिन िकम समेिको 
मागदािी नलर्पुरे् हतुछ21साथै अतिरिम क्षनिपूनिन िकम ििाउर् ुपरे् अिस्था िहेछ िर् ेसो को समेि दािी नलर् ुपरे् 
हतुछ । क्षनिपूनिन सम्बतधमा रै् र्ेपाल सिकाि िादी हरु् ेफौजदािी म�ुाको अर्सुतधार् िथा अनियोजर् सम्बतधी 
नर्देन्शका २०८० को दफा १४ ले अर्सुतधार्को िममा अर्सुतधार् अनधकािीलाई नर्देशर् ददाँदा सिकािी िकीलले 
विचाि गर्ुन परे् विषयहरु मध्येको एक विषय  क्षनिपूनिनको िकम नर्धानिर् गर्न आिश्यक कुिा बझु्र्े िन्ने पनर् िहेको 
छ । पीनििलाई के-कस्िो क्षनि िएको छ ि त्यस्को मूल्य के- कनि नर्धानिर् गिी अनियोग पत्रमा क्षनिपूनिनको 
मागदािी नलर्े22 िन्ने विषय नर्क्यौल गर्नलाई पनर् पीनिि प्रिाि प्रनििेदर्ले महत्त्िपूर्न िनूमका खेल्र्े देन्खतछ ।  

थथुरु्र्छछेेककककोो  ििममममाा 
फौजदािी म�ामा थरु्छेकको मूख्य प्रयोजर् िर्ेको प्रनििादीलाई थरु्ामै िाखेि म�ुाको पपुनक्ष गरे् की िािेखमा िाखेि 
म�ुाको पपुनक्ष गरे् िन्ने िहेको हतुछ । कारू्र्ी रुपमा मलुकुी फौजदािी कायनविनध संवहिा, २०७४ को परिच्छेद 
७ ले थरु्छेक सम्बतधी व्यिस्था गिेको छ । उि परिच्छेदमा िएको व्यिस्था हेदान अनियिुलाई थरु्ामै िाखी 
िा धिौटी िािेखमा िाखी िा साधािर् िािेखमा िाखी म�ुाको पपुनक्ष गर्न सवकर्े देन्खतछ । उन्ल्लन्खि कारू्र्ी 
व्यस्थाको प्रयोग गरे् सतदिनमा म�ुा हेरे् अनधकािीले कसूि ि प्रनििादीको अिस्थाको अअननििररिििि पीनििलाई उि 
कसूिबाट पिेको प्रिाि ि पीनििको अिस्थासमेिलाई विचाि गर्न सक्र् ेदेन्खतछ । यदद अनियोगपत्र साथ पीनिि 
प्रिाि प्रनििेदर् संलग्र् िहेको ि उि प्रनििेदर्ले कसूिबाट पीनििलाई पिेको प्रिाि ि कसूिदाि समाजमा खलु्ला 
रुपमा िहेको अिस्थामा पीनििलाई पर्न सक्र्े मार्नसक एिं सामान्जक प्रिाि समेि उल्लेख िएको िहेछ िर्े उि 
प्रनििेदर् समेिलाई म�ुा हेरे् अनधकािीले कसूिदािलाई थरु्ामा िाखी िा िािेखमा िाखी म�ुा पपुनक्ष गरे् िन्न े
नर्ष्कषनमा पगु्र् म�ि पगु्र् सक्छ । साथै पीनििलाई अतिरिम क्षनिपूनिन िा िाहि िकम23 ििाउर् ुपरे् अिस्था 
िहे/र्िहेको सम्बतधमा अनियोग पत्र ि पीनिि प्रिाि प्रनििेदर्ले समेि उपयिु नर्र्नय नलर् ि आदेश गर्न म�ुा 
हेरे् अनधकािीलाई सहयोग पगु्र्े देन्खतछ।  

                                                           
18  सजाय नर्धानिर् सम्बतधी सामातय मागनदशनर्हरु, available at https://supremecourt.gov.np/web/legalmaterials 
19  दफा ८(१), मलुकुी फौजदािी कायनविनध संवहिा, २०७४ 
20  दफा ८(७), मलुकुी फौजदािी कायनविनध संवहिा, २०७४ 
21  दफा ३२(१) को खण्ि (ि), मलुकुी फौजदािी कायनविनध संवहिा, २०७४ 
22  दफा १४ को खण्ि थ, र्ेपाल सिकाि िादी हरु् ेफौजदािी म�ुाको अर्सुतधार् िथा अनियोजर् सम्बतधी नर्देन्शका, २०८०। 
23  दफा ४८, मलुकुी अपिाध संवहिा, २०७४ 
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ससजजाायय  ननर्र्धधााननििर्र्ककोो  ििममममाा 
फौजदािी कसूि (सजाय नर्धानिर् िथा कायानतियर्) सम्बतधी नर्यमािली, २०७५ नर्यम २(ग) सजाय िन्नाले 
मलुकुी अपिाध संवहिा, २०७४ को दफा ४० बमोन्जमको सजाय सन्म्झर् ुपछन िर्ेि परििावषि गिेको छ। सोही 
सतदिनमा मलुकुी अपिाध संवहिालाई हेदान उि संवहिाले सजायलाई साि प्रकािमा24 बगीकिर् गिेको छ – 
जतमकैद, कैद, जरििार्ा, कैद ि जरििार्ा, क्षनिपूनिन, जरििार्ा िा क्षनिपूनिन र्नििे बापिको कैद, कैदको सट्टा सधुाि 
गहृ िा सामदुावयक सेिा । वयरै् सजाय मध्ये कारू्र्ले िोकेको हदनित्र िहेि के-कस्िो ि के-कनि सजाय गरे् िर्ी 
नर्क्यौल गरे् सतदिनमा पनर् पीनिि प्रिाि प्रनििेदर्को उन्त्तकै महत्त्ि िहतछ ।  

फौजदािी कसूि (सजाय नर्धानिर् िथा कायानतियर्) ऐर्, २०७४ ले सजाय नर्धानिर् गदान सजायको उ�ेश्य विचाि 
गर्ुन परे् िर्ी विनिन्न उ�ेश्यहरु उल्लेखर् गिेको छ । उि उ�ेश्यहरुमा पीनििलाई क्षनिपूनिन सवहि तयाय प्रदार् 
गरे्25 ि कसूिदािलाई आफ्र्ो कायनप्रनि पिािाप बोध गिाइ पीनिि व्यन्ि िा समदुायलाई हानर् र्ोक्सार्ी िएको 
छ िन्ने कुिाको अर्िुनूि गिाउर्े26 िन्ने पनर् िहेको छ । उि ऐर्को दफा १५ ले सजाय नर्धानिर् गदान  मलुकुी 
अपिाध संवहिा, २०७४ को दफा १९२क. िा २१९ बमोन्जमको कसूि िए त्यस्िो कसूिबाट पीनििलाई पर्न 
गएको शािीरिक िा मार्नसक पीिालाई27 पनर् आधाि नलर् ुपरे् व्यिस्था गिेको छ । साथै कुरै् कसूिको परिर्ाम 
स्िरुप पीनििको जीउ, ज्यार्, सम्पन्त्त िा इज्जिमा कुरै् क्षनि पगुेमा त्यस्िो क्षनि बापि अदालिले कसूिदािबाट 
पीनििलाई मर्ानसब क्षनिपूनिन ििाई ददर् ुपरे्28 ि उि क्षनिपूनिन नर्धानिर् गदान पीनििलाई पगुेको िौनिक, शािीरिक, 
मार्नसक ि िािर्ात्मक क्षनि29 िथा पीनििको मतृ्य ुिइसकेको िए नर्जको हकिालालाई पर्न गएको क्षनि30 ि 
पीनिि ि नर्जमा आन्श्रि व्यन्िको अिस्था31 समेलाई आधाि नलर् ुपरे् व्यिस्था गिेको छ । अपिाध पीनिि 
संिक्षर् ऐर्ले समेि अदालिले कसूिदािलाई सजाय नर्धानिर् गदान पीनिि प्रिाि प्रनििेदर्लाई समेि आधाि नलर् 
सक्र्ेछ32िन्ने व्यिस्था गिेको छ ।  

साथै सिोच्च अदालिले जािी गिेको सजाय नर्धानिर् सम्बतधी सामातय मागनदशनर्हरुको33 प्रयोग सम्बन्तध न्शषनक 
अतिगनि सजाय नर्धानिर् गर्ुन अन्घ पीनििले चाहेमा धािर्ा व्यि गर्न सक्र् ेसाथै पीनिि प्रिाि प्रनििेदर् समेि पेश 
गर्न सक्र्े हुाँदा त्यस्िो धािर्ा िा प्रनििेदर्लाई मागनदशनर्को छैठौ, सािौ ि बाह्रौ चिर्मा नबचाि गरिर्पुरे्34िर्ी 
यसको महत्त्िलाई दशानउर् खोजेको देन्खतछ। छैठौ चिर् (कैद यवकर् गरे् चिर्) – यसमा कसूिदािलाई कसूि 
गिेबापि के कनि कैदको सजाय हरु्े हो यवकर् गरितछ ।35 सािौ चिर्ले (जरििार्ा यवकर् गरे् चिर्) – 
जरििार्ा यवकर् गदान सजाय नर्धानिर् ऐर्को दफा १८ बमोन्जम गर्ुन परे् िन्ने उल्लेख गदै जरििार्ा नर्धानिर् गदान 

                                                           
24  दफा ४०(१), मलुकुी अपिाध संवहिा, २०७४ 
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33  सिोच्च अदालिले जािी गिेका १८ िटा मागनदशनर्हरुमा एकै कुिा उल्लेख िएको 
34  किर्ी सम्बतधी कसूिको सजाय नर्धानिर् सम्बतधी सामातय मागनदशनर्,  available at https://supremecourt.gov.np/ 
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नलइर्े विनिन्न आधािहरु मध्ये पीनििलाई निर्ुनपरे् क्षनिपूनिन िकम पनर् िहेको छ ।36 बाह्रौ चिर् (क्षनिपूनिन िथा 
क्षनिपूनिन शूल्क) मा क्षनिपूनिन नर्धानिर् गदान विचाि गर्ुन परे् आधािहरु िर्ी नर्म्र् कुिाहरु उल्लेख िएको छः37 

• पीनििलाई पगुेको िौनिक, शािीरिक, मार्नसक ि िािर्ात्मक क्षनि 

• पीनििको मतृ्य ुिइसकेको िए नर्जको हकिालालाई पर्न गएको क्षनि 

• कसूिदािको आनथनक श्रोि ि अिस्था 
• पीनिि ि नर्जमा आन्श्रि व्यन्िको अिस्था 
• अदालिले उपयिु ठहर् याएका अतय कुिा। 

सजाय नर्धानिर् संग प्रत्यक्ष िा पिोक्ष रुपमा सम्बन्तधि मानथ उन्ल्लन्खि कारू्र्ी व्यिस्था समेिलाई अध्ययर् गदान 
र्ेपालको फौजदािी तयाय प्रर्ालीमा सजाय नर्धानिर् गदानको अिस्थामा ि पीनििलाई क्षनिपूनिन ििाउर्े कुिामा पीनिि 
िथा नर्जमा आन्श्रि परििािलाई कसूिबाट पिेको असिलाई विचाि गर्ुन परे् ि िएको क्षनिलाई आधाि नलर् ुपरे् 
िन्ने देन्खतछ । पीनििलाई के-कस्िो असि पर्न गएको छ िन्ने ि्य पीनििले पेश गरे् पीनिि प्रिाि प्रनििेदर्बाट 
स्पि रुपमा खलुी आउर्े हुाँदा सजाय नर्धानिर् गरे् िममा पीनिि प्रिाि प्रनििेदर्को िनूमका उल्लेख्य िहेको           
छ । अपिाध पीनििले पनर् तयाय नर्रुपर्मा एक महत्त्िपूर्न िनूमका नर्िानह गर्न सकूर् ्िन्ने उन्ल्लन्खि कारू्र्ी 
व्यिस्थाहरुको ध्यय िहेको देन्खतछ ।  

ननर्र्ष्ष्ककषषनन 
मानथ उन्ल्लन्खि कारू्र्ी व्यिस्थाहरुले पीनिको क्षनिपूनिन पाउर्े हकलाई सनुर्न्िि गदै, पीनििलाई के-कनि क्षनिपूनिन 
ििाउर्े िन्ने उ�ेश्यलाई सम्बोधर् गर्न साथै पीिकलाई के-कनि सजाय ददर्े िर्ी नर्ष्कषनमा पगुी तयाय नर्रुपर् 
गर्न पीनिि प्रिाि प्रनििेदर्को व्यिस्था गिेको देन्खतछ । पीनिि प्रिाि प्रनििेदर्ले केही हदसम्म पीनििहरुलाई 
नर्जहरुको आिज ि पीिा पनर् सनुर्एको छ िर्ेि आश्वासर् ददर् पनर् म�ि गदनछ। कसूिदािलाई सजाय नर्धानिर् 
गरे् िममा नर्जहरुको पनर् िनूमका िहेको िन्ने अर्िुिू गिाउर् सकेमा नर्जहरुको आिोशलाई केही हदसम्म 
शाति पार्न िथा तयावयक नर्रुपर्को िममा एन्क्लएको महससु हरु् र्ददर् पनर् यसले िनूमका खेल्र्े देन्खतछ।    
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Abstract 

This article explores the transformative impact of Artificial Intelligence (AI) on public prosecution systems, 
focusing particularly on its relevance to Nepal. It examines how AI could reshape prosecutorial decision-
making, organizational operations, and the broader justice delivery ecosystem. As AI technologies begin to 
support tasks such as evidence analysis, legal drafting, and risk assessments, they introduce new technical and 
doctrinal challenges -particularly in terms of accuracy, accountability, transparency, and fairness. 

This paper outlines both the immense potential and complex risks of AI integration into criminal justice, 
especially within resource-constrained systems like Nepal’s. It calls for a coordinated response: a shared inter-
disciplinary knowledge base, a clear legal taxonomy for AI-related issues and robust policy frameworks that 
ensure ethical deployment while respecting constitutional safeguards. The article synthesizes key insights into 
current practices, future possibilities and governance imperatives to responsibly harness AI’s capabilities in 
pursuit of justice. 

1. Introduction to Artificial Intelligence 
Artificial intelligence (AI) is a set of technologies that enable computers to perform a variety of advanced 
functions, including the ability to see, understand and translate spoken and written language, analyze data, 
make recommendations and more.  AI is the backbone of innovation in modern computing, unlocking value 
for individuals and businesses. For example, optical character recognition (OCR) uses AI to extract text and 
data from images and documents, turns unstructured content into business-ready structured data and unlocks 
valuable insights.2   

AI is a field of science concerned with building computers and machines that can reason, learn and act in such 
a way that would normally require human intelligence or that involves data whose scale exceeds what humans 
can analyze. AI is a broad field that encompasses many different disciplines, including computer science, data 
analytics and statistics, hardware and software engineering, linguistics, neuroscience and even philosophy and 
psychology.  

On an operational level for business use, AI is a set of technologies that are based primarily on machine 
learning3 and deep learning4, used for data analytics, predictions and forecasting, object categorization, natural 

                                                           
1  Joint Attorney, High Government Attorney Office, Baglung 
2  https://cloud.google.com/learn/what-is-artificial-intelligence; visited on 21/6/2025. 
3  Machine Learning is a type of AI where computers learn from data — without being directly programmed for every task. Instead of telling the computer 

what to do, we give it data and examples, and it figures out patterns and rules by itself. For example, you show it thousands of cat pictures and pictures 
of other animals. The computer analyzes the differences.It learns what a cat usually looks like (ears, eyes, size, etc.).Now, when you give it a new 
picture, it can guess if it's a cat or not — based on what it learned. Machine Learning uses: Data (examples), Algorithms (rules to learn from data) and 
Model (the computer's learned knowledge). Over time, the model gets better by learning from more data. 

4  Deep Learning is a special part of Machine Learning that teaches computers to learn like the human brain — using structures called neural networks.It 
is called “deep” because it uses many layers of these networks to understand complex data, like images, voice, or language.For example,Let’s say you 
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language processing, recommendations, intelligent data retrieval and more. So, AI means making computers 
or machines smart, like humans. AI helps machines think, learn, and make decisions - just like a person would 
but using data and rules. 

AI and Generative AI 

AI and Generative AI are not the same thing. They should not be used as exact synonyms - but Generative AI 
is a type of AI. AI is a broad term. AI is the general field where machines are made to think, learn, and solve 
problems like humans. For example, voice assistants (like Siri), face recognition, email spam filters, self-
driving cars, medical diagnosis tools. 

Whereas Generative AI5 is a specific type of AI. It is a subcategory of AI that focuses on creating new content 
such as: text (e.g., ChatGPT), images (e.g., DALL·E, Midjourney), music, video, or code. It generates 
something new, based on the data it learned from. 

What is a large language model (LLM)? 

A large language model (LLM) is a type of AI program that can recognize and generate text, among other 
tasks. LLMs are trained on huge sets of data - hence the name "large." LLMs are built on machine learning: 
specifically, a type of neural network called a transformer model. In simpler terms, LLM is a computer 
program that has been fed enough examples to be able to recognize and interpret human language or other 
types of complex data. Many LLMs are trained on data that has been gathered from the Internet- thousands or 
millions of gigabytes' worth of text. But the quality of the samples impacts how well LLMs will learn natural 
language, so an LLM's programmers may use a more curated data set. 

How does AI work? 

While the specifics vary across different AI techniques, the core principle revolves around data. AI systems 
learn and improve through exposure to vast amounts of data, identifying patterns and relationships that humans 
may miss. This learning process often involves algorithms, which are sets of rules or instructions that guide 
the AI's analysis and decision-making. In machine learning, a popular subset of AI, algorithms are trained on 
labeled or unlabeled data to make predictions or categorize information.  Deep learning, a further 
specialization, utilizes artificial neural networks with multiple layers to process information, mimicking the 
structure and function of the human brain. Through continuous learning and adaptation, AI systems become 
increasingly adept at performing specific tasks, from recognizing images to translating languages and beyond.6 

2. Introduction to Public Prosecution 
Public prosecutors are public authorities who, on behalf of society and in the public interest, ensure the 
application of the law where the breach of the law carries a criminal sanction, taking into account both the 
rights of the individual and the necessary effectiveness of the criminal justice system.7 In all criminal justice 
systems, public prosecutors:decide whether to initiate or continue prosecutions,conduct prosecutions before 
the courts,may appeal or conduct appeals concerning all or some court decisions.8 

In certain criminal justice systems, public prosecutors also implement national crime policy while adapting it, 
where appropriate, to regional and local circumstances;conduct, direct or supervise investigations;ensure that 
                                                           

want a computer to recognize a person’s face in a photo. A normal Machine Learning model might need you to tell it what to look for (eyes, nose, 
etc.). A Deep Learning model figures all that out by itself by going through layers of processing. Each layer understands more details by first layer 
detects edges; second layer finds shapes (like eyes, mouth) and the third layer recognizes the whole face.For more details, see - 
https://cloud.google.com/discover/what-is-deep-learning. 

5  For more details, see -https://www.cloudskillsboost.google/paths/118??utm_source=cgc-site&utm_medium=et&utm_campaign=FY24-Q2-global-
website-skillsboost&utm_content=developers&utm_term=- 

6  For more details, visit - https://www.cloudskillsboost.google/paths/118??utm_source=cgcsite&utm_medium= et&utm_campaign=FY24-Q2-global-
website-skillsboost&utm_content=developers&utm_term=- 

7  https://rm.coe.int/16804be55a; visited on 21/6/2025. 
8  https://www.sciencedirect.com/topics/computer-science/public-prosecutor;visited on 21/6/2025. 
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victims are effectively assisted;decide on alternatives to prosecution and supervise the execution of court 
decisions. 

In some civil law countries, the role of prosecutor and judge can be combined, allowing officials to move 
between the two positions. However, common law countries, such as the UK, Nepal have a different approach, 
with public prosecutors unilaterally making filing and case-processing decisions, while investigative work is 
typically left to the police and judging is the domain of elected or appointed members of the judiciary. 

Elements of Public Prosecution 

• Legal Authority. 
• Prosecutor. 
• Duty to the Public. 
• Impartiality & Fairness. 
• Legal supervision. 
• Court Representation. 
• Initiation of Charges. 
• Appeals and Legal Remedies. 
• Protection of Rights. 
• Professional Independence. 
Public Prosecution in Nepal 

Public Prosecution in Nepal is done by Office of the Attorney General, led by Attorney General.It is the official 
legal body that represents the government (state) in criminal cases. The history of public prosecution in Nepal 
seems to begin informally, with kings and local officials handling investigation, prosecution and judgment 
together. After the fall of the Rana regime in 1951, Nepal starts modernizing its legal system. A major 
milestone came with the enactment of the Muluki Ain in 1963, which separated prosecution from investigation 
and introduced government attorneys to represent the state in criminal cases. The Public Prosecutor Act of 
1992 legally formalized the role and structure of public prosecutors. Later, the Constitution recognized the 
Office of the Attorney General as the chief legal advisor and head of public prosecution, supported by offices 
at various levels. 

3. Use of AI in Public Prosecution in Nepal 
Office of the Attorney General (OAG), is the constitutional authority for public prosecution under Article 157 
of the Constitution of Nepal. The OAG supervises District Government Attorney Offices across all 77 districts. 
Public prosecutors are tasked with reviewing and filing charges, representing the state in criminal trials, 
appealing decisions, advising investigative agencies. 

Nepal is still in the early stages of integrating digital technologies into its legal and judicial systems. However, 
the potential use of AI in public prosecution offers significant opportunities to improve the efficiency, accuracy 
and fairness of the justice system. 

Nepal's public prosecution system is undergoing gradual modernization, but the integration of AI is still at a 
very early or exploratory stage. While there is growing awareness of AI’s potential, practical implementation 
in the prosecutorial process is largely absent. Despite increasing global use of AI in legal systems, Nepal 
currently lacks a coherent legal and policy framework to support the integration of AI into its public 
prosecution process. This vacuum has created uncertainty, legal risks and missed opportunities for 
modernization. 

There is no national law that governs the use of AI systems in any area of the criminal justice system, including 
evidence evaluation, legal drafting, risk assessments, automation of routine tasks. 
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Why Nepal is not being able to use AI effectively in Prosecution: 

a. Technical Infrastructure Deficiencies:9 
• Limited High-Speed Internet: 

AI systems, especially those involving image and data analysis, require robust and reliable internet 
connectivity. Nepal's internet infrastructure is still developing, which can hinder the deployment and 
use of AI-powered tools for crime investigation. 

• Inadequate Data Centers and Computational Power: 
AI models, particularly those used for pattern analysis and predictive policing, demand substantial 
computing power and data storage. Nepal's current infrastructure may not be sufficient for the 
demands of large-scale AI applications in law enforcement.  

b. Data Availability and Quality Issues: 
• Data Collection and Management:10 

AI relies on large datasets for training. Nepal may face challenges in collecting, managing, and 
ensuring the quality of data relevant to crime investigation. This can impact the accuracy and 
reliability of AI-driven analysis.  

• Data Bias: 
Historical crime data, which is used to train AI models, can reflect existing biases and societal 
inequalities. If not carefully addressed, this can lead to discriminatory policing practices, where 
certain demographics are disproportionately targeted.  

c. Human Resource and Expertise Gap: 
• Lack of Trained Professionals: 

Implementing and utilizing AI-based tools requires specialized skills. Nepal faces a shortage of 
professionals with expertise in AI, machine learning, and data science, which limits the country's 
capacity to adopt and adapt these technologies.  

• Ethical and Legal Concerns: 
The use of AI in crime investigation raises ethical questions about privacy, bias, and 
accountability. Nepal may lack a clear legal and regulatory framework to address these concerns, 
which can hinder the adoption of AI in sensitive areas.  

d. Ethical and Legal Considerations: 
• Transparency and Accountability: 

  AI systems, especially those involved in predictive policing, can be opaque. It's crucial to ensure 
transparency and accountability in how AI is used to avoid potential misuse or unfair targeting of 
individuals or communities.  

• Public Awareness and Trust: 
  Public awareness and understanding of AI's capabilities and limitations are essential. If the public 

lacks confidence in the technology, it can hinder its acceptance and effective implementation.  

e. Potential Benefits of AI in Crime Investigation: 
• Enhanced Efficiency: 

                                                           
9  https://cla.com.np/blog/artificial-intelligence-current-uses-and-challenges-it-s-possessed-in-nepal, https://risingnepaldaily 

.com/news/57297#:~:text=Nayak%20Paudel,procured%20after%20a%20tender%20process, https://ieeexplore.ieee.org/document/10409965;visited 
on 23/6/2025. 

10   https://cla.com.np/blog/artificial-intelligence-current-uses-and-challenges-it-s-possessed-in-
nepal,https://ijrpr.com/uploads/V6ISSUE1/IJRPR38264.pdf;visited on 23/6/2025. 
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  AI can automate tasks like analyzing large datasets, identifying patterns, and predicting crime 
hotspots, freeing up human investigators for more complex tasks.  

• Improved Accuracy: 
AI can assist in forensic analysis, such as facial recognition and DNA analysis, potentially leading to 
faster and more accurate identification of suspects.  

• Better Crime Prediction: 
AI can analyze various factors related to crime, such as demographics, location, and time, to predict 
future crime trends and allocate resources more effectively.  

In conclusion: While AI holds promise for transforming crime investigation, Nepal faces significant hurdles 
in its adoption. Addressing the technical, data-related, human resource, and ethical challenges will be crucial 
for realizing the full potential of AI in ensuring a safer and more just society.  

4. Challenges in Implementing AI in Prosecution   
There is no doubt that the application of AI in forensic science will make the investigation more effective and 
precise.  More the investigation becomes effective and precise the more prosecution becomesprecise,accurate 
and effective, which eventually leads to success of cases in court.  However, the implementation of this change 
is complicated by a number of problems which are discussed below: 

a. Data Quality and the Representativeness of that Data: 
 Data quality and representativeness determine the foundation on which successful applications in artificial 

intelligence are based. Poor data quality can demolish the dependability of results given by artificial 
intelligence, and that is really problematic.  Under-populated and Lack Diversity Many forensic datasets 
lack sufficient volume and diversity, hence limiting the capabilities of the artificial intelligence models to 
successfully learn. Additionally, the scarce occurrence of some classes of criminal behavior might mean 
that datasets inherently contain biases, and the systems of artificial intelligence happen to be ill-prepared 
to react to less than average conditions.  

b. Algorithmic Bias 
 Algorithmic bias is one of the most significant challenges that have been identified in the implementation 

of artificial intelligence technologies. Bias could be introduced through various forms, and it may impact 
the outcome of investigations rather severely. 

 There may even be inherent biases in historical data that is used by artificial intelligence to train a system. 
The system acquires biases that may exist with the data itself. Say targeted policing led to certain groups 
being implicated disproportionately in some criminal cases of the past. The artificial intelligence 
inadvertently learns to associate those particular groups with inappropriate criminal activities. As a result 
of this bias, AI can give recommendations that will have an overbearing influence on particular 
communities, leading to the rendering of unfair judgments in court. Furthermore, when AI models become 
a contributory factor in the entrenchment of societal stereotypes, they contribute to the loss of public trust 
in the criminal justice system.11 

c. Capability of Interpretation and Transparency 
 Many artificial intelligence models, most of which are based on deep learning, are particularly complex 

and difficult for humans to understand. This raises the challenge of understanding decisions. Because of 
the complex interactions, forensic professionals find it quite challenging to authenticate the findings they 
obtain because the reason behind their judgments may not be very clear. For instance, the person whose 
characteristics were used by AI algorithms to arrive at such a conclusion of having suggested a suspect 

                                                           
11 ibid 
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through face recognition would probably not be identified clearly in such a process. Consequently, this 
would complicate the investigation process. This is because forensic analysts tend not to depend on what 
the artificial intelligence came up with if they are not equipped with full explanations about why that 
particular decision was arrived at. This would downplay the power of the technology.12  

 Legal settings involve a very large amount of challenges. There is always some basic requirement that 
should be met before the level of evidence reaching the courtroom by a legal system. Results from the AI 
tool seem difficult to describe in very simple words as they go very complex and automatically trigger 
some issues related to the issue of judgment's validity and transparency in such conditions. For the simple 
reason that it cannot be fully explained, courts may reject evidence that was generated by artificial 
intelligence, which undermines the potential contributions that AI could make to criminal investigations. 
Another thing is, as the legal profession sees the increasing trend of incorporating artificial intelligence 
into daily practice, the need for standards or guidelines on rules of requirements that should accompany 
AI interpretability and disclosing the use of AI at trial is ever increasing.13 

d. Problems Raised by Ethical or Legal Issues 
 A massive amount of personal data may be collected and analyzed to train and run AI. This can severely 

compromise privacy. For instance, artificial intelligence deployed for social media or any other type of 
digital communications analytic purposes creates concerns with regard to monitoring and misuse of 
personal data about individuals. This could be highly problematic in terms of ethics, as people are unaware 
of the way their data is being obtained or used in a forensic investigation. This calls for the statement of 
clearly worded policies aimed at protecting privacy but leaving room for legitimate uses of the data in an 
investigation.14 

 At times when the decisions made are linked to the error of artificial intelligence, it means that a problem 
of whom to hold accountable for making the wrong error or mistake in the case of wrong conviction will 
have to encounter a host of difficult problems of both the legal and ethical varieties. Such questions arise 
concerning liability for artificial intelligence systems and their consequences, whether on the part of 
engineers who develop these systems or of law enforcement agencies that rely on these systems, or even 
AI. The point is that if such an accountability framework has to be transparent enough for people to seek 
redress in cases where the use of decisions powered by artificial intelligence yields unjust outcomes. 
Therefore, there will be a collective effort at developing rules that define accountability and liability in 
the practical application of AI in forensic science among legal experts, technologists, and ethicists.  

 As such, the legal framework regulating application in forensic science must grow with the advances in 
such technologies with the ongoing advancements in artificial intelligence. The questions of admissibility 
of evidence created by artificial intelligence, the ethical considerations in the use of AI in investigations, 
and rights related to the data being processed by these systems have also become matters of policy 
concerns for the policymakers. The only course of action left would be to have a collaborative approach 
involving lawyers, engineers, and civil rights activists for production of rules robust enough to achieve a 
proper balance between law enforcers and the interests of the consumer towards making sure ethical 
application of AI.15 

5. Prospective Solutions and Recommendations 
All such problems and constraints of AI technology require a multi-faceted approach toward fully addressing 
them. For instance, this approach increases the interpretability of AI/ML models, makes AI algorithms fair 

                                                           
12  Green, A. P., "Transparency in AI-Driven Forensics," 28(4) Journal of Legal and Ethical AI Applications 98-110 (2023);visited on 23/6/2025. 
13  Torres, F. J., "Challenges in AI Evidence in Legal Proceedings," 41(2) Law and Society Review 112-123 (2023). 
14   Harris, K. L., "Challenges in AI Integration in Forensic Workflows," 15(2) International Journal of Forensic Technology 87-99 (2023). 
15  Nguyen, T. C., "Accountability for AI Errors in Criminal Investigations," 13(1) Journal of Legal Technology and Ethics 145-157 (2023) 
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from algorithmic points of view, removes the ethical and legal hurdles that are accompanied with the 
introduction of AI, encourages collaboration with others and learning, and improves the quality of data. All 
these approaches are intended to develop AI systems in terms of reliability, effectiveness, and social 
acceptability. 

a.   Increased Diversity and Quality of Data 
  The quality and diversity of the data used to train the algorithms are the bedrocks of successful AI 

application in forensic science. Improving these aspects can significantly raise the efficiency and 
equity of AI system. 

  Gathering Extensive Data: Databases need to be methodically expanded with a view to cover broad 
demographic categories, regions, and nature of crimes. Co-operation among governmental 
organizations, community associations, and academies may help collect much more complete data. 
While doing this, every precaution should be taken so that datasets cover a variety of socioeconomic 
settings, cultural milieu, and crime trends as well, so that any representation does not get restricted 
or distorted.16 

  Data Augmentation Techniques: Replicating a variety of settings and scenarios through data 
augmentation techniques can be used to enhance the robustness of AI models. More diversified 
training scenarios can be developed by applying strategies such as creating synthetic data, modifying 
existing data-for example, changing lighting in photos-and adding controlled noise. These strategies 
improve the AI's performance in real-world scenarios by extending the conditions it is exposed to in 
training.17 

b.   Algorithmic Equitableness Guarantee 
  Algorithmic bias has to be addressed for AI systems working in a just and non-reinforcing manner of 

past injustices. 

  Periodic Bias Audits: There must be periodic audits performed on the AI systems, testing data from 
which such systems have been trained along with testing the outcome of AI decisions. It increases 
the credibility of these audits by hiring outside auditors that have experience in algorithmic fairness 
and ethics. Audits also have to be open and transparent so that everybody concerned can understand 
their findings and steps taken to correct any issues discovered. 

  Include Fairness Criteria: By developing and applying fairness criteria, AI systems can be designed 
to be fair for all demographic groups. These metrics-like demographic parity-which measure the 
representation of different groups within the outcome and make sure that different groups have an 
equal chance of getting a positive outcome should be incorporated in the performance evaluation 
metric of AI systems. Thus, organizations can proactively identify and mitigate biases pre-
employment by incorporating these indicators into the development process.18 

  Feedback systems: Feedback systems must be established that will enable users and affected 
communities to raise problems or concerns regarding the outputs of AI in real time. This feedback 
loop will further enhance and refine the performance of AI algorithms. Organizations must 
aggressively promote community involvement and provide easily accessible avenues for input so that 
all opinions are heard and considered.19 

                                                           
16 Walker, S. P., "Expanding Data Diversity in AI Models for Forensic Science," 48(3) Journal of Forensic Science and Technology 245-258 (2023). 
17 Brown, A. T., "Data Augmentation for AI Robustness in Forensic Applications," 21(1) International Journal of Forensic Science 132-146 (2023). 
18  Lee, H. W., "Incorporating Fairness Metrics in AI Algorithms," 34(5) Journal of Law and Technology 123-134 (2023). 
19 Green, M. L., "Establishing Feedback Loops in AI Systems," 18(3) Forensic Ethics and Technology Review 101-113 (2023). 
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c.   Improving Interpretability 
  Funding research to develop AI models that provide brief, intelligible explanations for their 

conclusions increases the trustworthiness of evidence generated by AI. Explainable AI approaches, 
such as interpretable models like decision trees and post-hoc explanation tools like LIME and SHAP, 
can help users understand the logic behind AI decisions. Transparency demands detailed 
documentation of how these models work and how they make decisions. 

  Documentation Standards: One should document a standard around AI models. The algorithms 
should be understood in the context of sources of data that have been used, information on the 
decision-making procedures followed along with any limitations existing or potential biases can be 
presented in this documentation and to be shared with both public, legal professionals, as well as 
forensic experts, to improve access and further facilitate informed discussion of its application in 
forensic sciences. 

d.   Promotion of Collaboration and Education 
  Multidisciplinary Workshops: The multidisciplinary training sessions and workshops can generate 

creativity and the exchange of knowledge. The best practices and ethical issues and technical 
development can be debated by a group consisting of forensic scientists, AI developers, legal 
professionals, and ethicists. Such cooperation can yield new instruments and approaches, which may 
be better adapted to the specific challenges presented by forensic science.20 

  Encouraging Best Practices: Establishing best practices for the application of AI in forensic science 
can guide practitioners to responsiblyadopt the new technology. These best practices should include 
issues such as ethical concerns, algorithm evaluation, and data collection. Here, professional 
associations and regulatory authorities can also play an important role in spreading the best practices 
so that all stakeholders are informed and equipped to use the AI technologies responsibly. 

  Mentoring programs: Establish the framework of mentoring programs which connect forensic 
experts with AI engineers to develop expertise and understanding of each other. The above courses 
would train the developers on AI and would allow the forensic scientists to learn the existing 
technologies about AI. Cross mentoring between all industries encourages learning culture and 
adaptation to changing requirements.21 

e.   Ethical and Legal Issues 
  Develop Ethical standards: To ensure responsible behaviors, extensive ethical standards for the use 

of AI in forensic scenarios should be developed. Important issues such as informed consent, data 
privacy, accountability, and transparency should be addressed by these guidelines. More robust 
ethical frameworks can be developed by ensuring that a range of perspectives are considered in the 
development of these guidelines by engaging ethicists, legal experts, and community leaders. 

  Establish Monitoring Mechanisms: The implementation of monitoring mechanisms to monitor the 
application of AI in forensic science will enhance accountability and protect people's rights. There 
should be oversight bodies established to scrutinize the application of AI technology, assess their 
impacts, and recommend any necessary changes. To ensure effective oversight, these boards should 
consist of members from various stakeholders such as legal experts, ethicists, and community 
advocates. 

                                                           
20 Patel, D. K., "Cross-Disciplinary Collaboration in Forensic AI," 12(1) Journal of AI and Forensic Collaboration 33-44 (2023). 
21 Chen, Y. S., "Mentoring Programs in Forensic Science and AI," 19(2) Forensic Education and Innovation Journal 112-126 (2023). 
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6. Opportunities and Challenges: Balancing Public Prosecution and AI 
 AI is now deeply embedded in everyday life, including criminal justice, but its use raises serious concerns 

about accuracy and fairness in courts. Integrating AI into the administration of justice will be a distant 
dream until we carefully consider AI’s complementary role rather than using it entirely as an alternative 
to human judgment in the legal system.22The subject of Public Prosecution (also Justice) and AI can be 
addressed from two different perspectives: AI as the object of Public Prosecution and judiciary, on one 
side, and AI as a support tool to public prosecutors and judges in the exercise of the jurisdiction, on the 
other.  

 It is not difficult to foresee how an increasing number of disputes will regard the use of AI systems in the 
coming days. What about the, for instance, claims for damages caused by fully AI handled devices; 
driverless cars, drones or automated disease diagnosis and treatment systems. In such cases, the primary 
issue is whether, and to what extent, consolidated legal principles on the law of evidence, for the 
quantification of damages and liability, which traditionally refer to human behavior, can be extended to 
robotic behavior.23 The use of AI systems may also trigger a different set of issues, when used to assist 
public prosecutors and judicial authorities in exercising their jurisdiction. New automated tools for the 
exercise of due diligence, for drafting documents and for technical assessments, or damages in the event 
of personal injury, are currently available on the market. Law firms and insurance companies in the 
international arena are increasingly using predictive AI systems to determine the possible outcome of a 
current or potential legal dispute. As the same there is immense opportunities to use the same tools, to 
increase the efficiency of the public prosecution. The use of AI systems may help to increase the quality 
and efficiency of prosecution. At the same time the use of AI can raises a set of new and open questions. 

 Integration of AI in public prosecution presents several challenges. The lack reliable and consistent 
accuracy measures (as AI system are black-box model), no standard for accuracy and testing,absence of 
an organized and adequate database, pseudo knowledge of users, users over-trust on AI,west-centric built-
on of AI, highly costing AI devices,analyzing properrequirements on prosecutions, building code of 
conduct, directives or strong legal framework on using AI, private and sensitive nature of prosecution 
data, country’s unique social, economic and cultural context, enhancing education level of the 
beneficiaries of criminal justice system,poor access to justice and inequality, intellectual property 
barriers,AI manipulated evidences, lack of leadership and regulation vacuum, among others are the main 
challenges and if handled properly can create mega opportunities on the flipside. 

7. AI & Prosecution: Mapping the Current and Future Roles of AI in Prosecution 
Nepal is in the early stages of adopting digital tools in legal procedures, but the future integration of AI could 
support case screening, evidence analysis, legal research and even prediction of trial outcomes. As Nepal's 
prosecution system faces challenges such as resource constraints, backlog of cases and inconsistent decision-
making, AI offers potential to streamline routine tasks, assist prosecutors in data-driven decision-making and 
reduce delays in justice delivery.  

Current AI Applications in Prosecution internationally involves – 

a. Digital Evidence Management, which involves automating document redaction and file 
organization. 

b. Forensic & Investigative Tools -leveraging AI to analyze complex data and uncover links not visible 
to humans. 

                                                           
22 https://kathmandupost.com/columns/2024/12/26/ai-and-the-future-of-justice-in-nepal;visited on 23/6/2025. 
23 https://ssm-italia.eu/wp-content/uploads/2025/02/JuLIA_handbook-Justice_final.pdf; visited on 23/6/2025. 
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c. Legal Drafting Assistance,where Generating or streamlining charging documents, briefs, and 
memos.24 

Anticipated Future Roles 

a. Decision Support in Charging, Plea, Bail and Sentencing - Aiming to improve consistency, reduce 
subjective bias and increase productivity. 

b. Case Review for Miscarriages of Justice - Using AI to accelerate exoneration or resentencing 
reviews by rapidly analyzing large case datasets. 

8. Conclusion 
The integration of AI into prosecutorial and judicial practices offers notable benefits, such as increased 
efficiency, consistency and improved case analysis. AI is currently used for administrative tasks like document 
redaction and evidence management, with future potential to support decisions on charging, plea bargains and 
sentencing. However, its use raises serious concerns, including algorithmic bias, lack of transparency, data 
privacy risks and threats to due process. To mitigate these risks, the concerned stakeholders should emphasize 
the need for strong oversight, transparency and ethical safeguards. So this piece of writing concludes that while 
AI can enhance fairness and modernize prosecution, its implementation must be carefully regulated to uphold 
justice and accountability. 

 
 
 

                                                           
24 Heydari, Alissa, AI & Prosecution: Mapping the Current and Future Roles of Artificial Intelligence in Prosecution (December 11, 2024). Available at 

SSRN: https://ssrn.com/abstract=5052839 or http://dx.doi.org/10.2139/ssrn.5052839; visited on 27/6/2025 
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Legal Limits and Implementing Preventive Measures 
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Abstract:  
As artificial intelligence rapidly evolves, Deepfake technology's ability to create stunningly realistic synthetic 
media is becoming increasingly accessible, opening a Pandora's Box of potential criminal exploitation. This 
article sounds an urgent alarm about the grave threats Deepfakes pose across multiple domains, from enabling 
financial fraud and identity theft by impersonating individuals, to the non-consensual creation and 
dissemination of explicit Deepfake content resulting in trauma, stigma and reputational ruin for victims. 
Perhaps most perilously, Deepfakes can be weaponized to construct entirely fabricated audio-visual 
narratives to drive disinformation campaigns capable of swaying public opinion, undermining democratic 
institutions, and even influencing elections. Without robust countermeasures, experts warn Deepfake crimes 
could precipitate an unraveling of public trust in digital information and destabilize the bedrock of truth and 
credibility underpinning modern society. Despite the existential risks, the current legal terrain is a fragmented 
patchwork, with only a smattering of narrowly-targeted laws criminalizing certain Deepfake abuse like non-
consensual explicit content. The U.S. has yet to enact comprehensive federal legislation, while measures 
proposed in the EU and other nations remain works in progress. Crafting effective regulations is tremendously 
challenging, requiring a delicate balancing of safeguarding individual rights like freedom of expression 
against curbing malicious Deepfake exploitation. The relentless speed of technological change also constantly 
threatens to outpace static laws. This article consults experts to explore potential solutions, including 
developing robust detection and tracing technologies, mandating transparency and consent requirements, 
implementing rigorous industry self-regulation protocols, and facilitating international cooperation and 
intelligence sharing.  Ultimately, the article issues a clarion call for urgent and decisive action via a cohesive 
multi-stakeholder effort. It compellingly argues that allowing the unchecked propagation of Deepfake crimes 
is untenable and could culminate in an existential threat to democracy itself. Only through meticulous 
governance frameworks, cutting-edge technological countermeasures, coordinated enforcement, and 
assiduous public awareness can hope to fortify truth as the immutable foundation for progress in the digital 
age. 
Keywords: Deepfakes, synthetic media, cybercrime, AI regulation, disinformation, fraud, identity theft, 
revenge porn, legislation. 
 
1. Introduction:  
In the vast expanse of the digital frontier, a new breed of crime is emerging – one that leverages the powerful 
capabilities of Deepfake technology to deceive, manipulate, and cause harm. As artificial intelligence (AI) 
continues to advance at an unprecedented rate, the ability to create highly realistic synthetic media has become 

                                                           
1  Advocate at Supreme Court of Nepal , Assistant Professor and Former Chief of student welfare, Nepal Law campus, 
 Tribhuvan University, Exhibition Road, Kathmandu, Nepal. Email. nc2067@gmail.com. Author of the book :  The Art of Cyber Law & Crimes , 

Commercial Law with Special Reference to FDI , Text Book of Legal method , Co-Author of the Book  : Legal Environment at Business Law , 
Comparative Criminal Law. Former Executive. Former Executive Director of Greater Janakpur Area Development Council, Nepal.  
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increasingly accessible, blurring the lines between fact and fiction.  Deepfakes, a portmanteau of "deep 
learning" and "fake," refer to digital media, such as images, videos, or audio, that have been manipulated 
using AI algorithms to depict events or individuals in a misleading or fabricated manner. These AI-generated 
synthetic media can be alarmingly convincing, making it increasingly difficult to distinguish between what is 
real and what is artificially created.  While the technology behind Deepfakes has legitimate applications in 
fields like entertainment, education, and research, its potential for abuse is a growing concern. In the wrong 
hands, Deepfakes can be used as powerful tools for deception, enabling a wide range of malicious activities 
that threaten individuals, businesses, and society as a whole.  The rise of Deepfake technology has ushered in 
a new era of digital manipulation, where the boundaries of truth and reality can be distorted with unprecedented 
ease. As these sophisticated AI algorithms continue to evolve, the ability to create highly realistic synthetic 
media becomes more accessible to a broader range of actors, including those with nefarious intentions.  The 
implications of Deepfake technology are far-reaching and extend beyond individual harm. Deepfakes can be 
weaponized to perpetrate financial fraud, identity theft, non-consensual exploitation, and even large-scale 
disinformation campaigns that undermine trust in institutions and democratic processes. The potential 
consequences are severe, eroding the foundations of truth, credibility, and trust that underpin our society.  As 
we delve deeper into the digital frontier, it becomes increasingly critical to address the challenges posed by 
Deepfake technology and establish robust legal frameworks and proactive measures to mitigate the risks of its 
misuse. Failure to do so could have devastating consequences, allowing Deepfake-enabled crimes to 
proliferate unchecked, leaving individuals, businesses, and society vulnerable to exploitation and manipulation 
on an unprecedented scale.   this article, aim to shed light on the current landscape of Deepfake crime, 
exploring the various forms it can take and the potential impact on individuals and society. It will examine the 
legal and regulatory challenges in addressing this emerging threat, drawing insights from experts in the field. 
Additionally, author has explore potential solutions and best practices that can be implemented to safeguard 
against the malicious use of Deepfakes, fostering a more secure and trustworthy digital environment. 
2. The Rise of Deepfake Crime:  
Deepfakes are a manifestation of synthetic media crafted through the intricate interplay of machine learning 
and AI algorithms. They encompass the art of altering authentic content or fashioning entirely fictitious 
material within the realms of videos, images, or audio recordings2.   
❖ How are Deepfake made using Deepfake AI? 
 Deepfakes represent an intricate fusion of advanced AI methodologies, prominently featuring Generative 

Adversarial Networks (GANs)3 as their cornerstone. The process commences with the compilation of 
an extensive dataset comprising videos starring a particular individual, forming the bedrock for training 
the AI. Within this dataset, the AI meticulously scrutinizes and absorbs nuanced elements like facial 
contours, expressions, and idiosyncratic gestures. Through iterative iterations, the AI hones its 
understanding, progressively deciphering the intricacies of the subject's facial dynamics and vocal 
patterns.  Harnessing the power of GANs, the AI then embarks on the creation of content that mirrors the 
appearance and behavior of the target individual with striking fidelity. This iterative learning and 
refinement mechanism empowers the AI to produce deepfake material of escalating realism, effectively 
erasing the demarcation between authentic and manipulated content. This technological prowess 
transcends conventional editing tools, enabling the generation of immersive yet potentially deceptive 
media, thereby provoking apprehensions regarding its exploitation for malicious endeavors.  Historically, 
simple face swaps and rudimentary deepfakes were crafted using traditional photo editing software. 
However, the advent of generative AI has drastically simplified these manipulations, thereby amplifying 

                                                           
2   OnlineKhabar English. “Deepfake: Emerging Technology and the Threats That Tag Along.” OnlineKhabar English News, Retrieved From: 

https://english.onlinekhabar.com/deepfake-technology-and-threats-nepal.html  . Accessed: March 27, 2024. 
3  Generative Adversarial Networks (GANs) are a type of deep learning framework used for generative modeling. In simpler terms, they are like artistic 

rivals that push each other to create better and better art.  
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concerns about their misuse, potentially leading to criminal undertakings.  Furthermore, the realm of audio 
manipulation has succumbed to the transformative capabilities of generative AI. By analyzing recordings, 
AI systems can meticulously emulate a person's vocal nuances, fabricating speech that nearly 
indistinguishably mirrors the original voice. This seamless replication further accentuates the ethical and 
security dilemmas surrounding the proliferation of Deepfake technology. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
a. Gathering Data: 
 During the data-gathering phase, the creation of a variety of videos, images, and audio recordings that 

feature the target persona from various locations, e.g., movies, interviews, and media footage is required. 
The multifaceted data is key to teaching the AI to simulate naturally the face expression, gestures, and 
speech. This set has to incorporate a broad range of conditions and ordinances to produce an imitative 
Deepfake that is reasonable and flexible. 

b. Preprocessing: 
 After collecting the data, preprocessing is the next step ensure that the data has high quality and is versatile 

for the AI model. Here the process implies performing tasks of e.g. cleaning (recording removal), aligning 
(format standardizing), and assessing (consistency over the dataset). Alterations such as modifying the 
lighting conditions can be made to the data that will help increase the quality of the training process, 
which eventually improve the realism of the Deepfake outputs. 

c. Selection of Model: 
 An optimal AI model is of the essence in a successful Deepfake generation. Generative Adversarial 

Networks form the baseline of most of the production at present as they are competent enough to generate 
realistic heavy media. Factors like model designs, scalability, as well as computational efficiency are 
some of the essential considerations that one needs to have in mind when trying to choose the right AI 
model depending on the given task. 

d. Training Phase: 
 The training phase specifies the type of AI model to be employed in the process which is subsequently 

fed with the pre-processed data to learn and exude features meaningfully from the given input. During 
subsequent training sessions, the model assists the model to adopt the input parameters refining so as it 
could perceive subtle features and characteristics of the target individual. This phase is crucial because 
the AI algorithm gets to learn how to create convincing deepfakes from the data provided. 

e. Feature Extraction: 
 Feature extraction involves identifying and extracting relevant features from the input data, such as facial 

landmarks and voice characteristics. These features serve as the basis for generating synthetic content that 
closely resembles the target individual. By analyzing and understanding these key features, the AI model 
can produce deepfakes with greater accuracy and realism. 
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f. Synthetic Content Generation: 
 Leveraging the learned features, the AI model generates synthetic media content, including images, 

videos, or audio recordings that closely mimic the appearance and behavior of the target individual. By 
combining the extracted features and learned patterns, the AI can produce highly realistic Deepfake 
content that blurs the line between real and fabricated media. 

g. Realism Enhancement: 
 To enhance the realism of the generated content, various techniques are employed, such as adjusting visual 

and auditory elements. Fine-tuning details like lighting, background, and facial expressions helps ensure 
that the Deepfake seamlessly integrates into its intended context, making it more convincing to viewers. 

h. Validation and Testing (including Deployment and Application): 
 Validation and testing are crucial steps to ensure the quality and authenticity of the Deepfake content. 

Comparing the generated content with original media helps assess its realism and identify any 
discrepancies. Once validated, Deepfake technology can be deployed for various applications, including 
entertainment, digital art, and media production. However, it's essential to exercise caution and ethical 
responsibility to mitigate potential risks and ensure responsible usage.  Addressing ethical implications is 
paramount in the development and deployment of Deepfake technology. Concerns such as 
misinformation, privacy violations, and identity theft must be addressed through transparency, 
accountability, and regulatory frameworks. Implementing mitigation strategies ensures that Deepfake 
technology is used responsibly and ethically, safeguarding against potential harm and promoting trust and 
integrity in its applications. 

The criminal exploitation of Deepfakes has unleashed a Pandora's Box4, of nefarious activities, spanning a 
wide range of malicious applications that pose grave threats to individuals, businesses, and society as a whole. 
As Deepfake technology becomes more sophisticated and accessible, the potential for its misuse in 
perpetrating crimes has escalated to alarming heights, leaving no domain untouched by its insidious reach. 
a. Financial Fraud and Identity Theft:  
 One of the most concerning areas where Deepfakes are being leveraged for criminal purposes is in the 

realm of financial fraud and identity theft. With the ability to create highly realistic synthetic media, 
perpetrators can impersonate individuals with startling realism, allowing them to gain unauthorized access 
to bank accounts, execute fraudulent transactions, or engage in other forms of financial exploitation.  For 
instance, in 2019, a Deepfake audio clip of a CEO's voice was used to trick an employee into transferring 
millions of dollars to a fraudulent account5. The convincing nature of the synthetic audio, combined with 
the urgency of the request, led the unsuspecting employee to fall victim to this sophisticated scam, 
resulting in significant financial losses for the company.  The implications of Deepfake-enabled financial 
fraud are severe, as victims can suffer devastating financial losses, long-lasting damage to their credit and 
reputation, and the erosion of trust in digital financial systems. As Deepfakes continue to advance, the 
risks of large-scale financial fraud and identity theft only increase, posing a significant threat to the 
integrity and stability of global financial markets. 

b. Digital Impersonation and Character Assassination:  
 On the other hand, identity theft has completely changed its nature and given rise to the new form known 

as Deepfakes. Sick individuals, who are interested to get benefit and advantage on other people’s back, 
will likely to memes high-quality synthetic media which makes the person being accused of negative 
activities. That may lead to disastrous consequences like being unjustly accused, reputational damage, 
and even legal court. An extremely subtle Deepfake video featuring a popular politician has been going 
around on social media which depicted him in an awkward sex spot, resulting in an explosion of rumor 

                                                           
4  Pandora's Box refers to a container in Greek mythology, most famously depicted in Hesiod's poem "Works and Days" from around 700 BC.  
5  Trend Micro, Unusual CEO Fraud via Deepfake Audio Steals US $243,000 from U.K. Company, https://www.trendmicro.com/ 

vinfo/mx/security/news/cyber-attacks/unusual-ceo-fraud-via-deepfake-audio-steals-us-243-000-from-u-k-company  Accessed: March 27, 2024. 
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and exhortation to quit. Even though it is the video that turns out to be fake, it is the dragged out damage 
to the person’s image and credibility that has already shown the world the nasty potential that Deepfakes 
carry regarding defamation and discrediting actions. Such type of emulation which is just a facelift and 
character assassination can have an enormous mental and emotional impacts on victims, aggravating their 
vulnerability and putting them in helpless situation in front of this deception. As the power of Deepfakes 
goes up, the potential for forgery and exploitation will also become more severe, thereby presenting a 
significant risk for the personal privacy of individuals and their rights. 

c. Non-Consensual Explicit Content (Revenge Porn):  
 Another pernicious application of Deepfakes is in the realm of non-consensual explicit content, commonly 

known as revenge porn. By manipulating images or videos, malicious actors can create convincing 
synthetic media depicting individuals in compromising situations without their consent. This form of 
cyber exploitation has become a particularly egregious violation of privacy and personal dignity, often 
targeting women and causing severe psychological trauma, social stigma, and long-lasting reputational 
damage.  In one harrowing case, a young woman's face was superimposed onto explicit videos using 
Deepfake technology, and the resulting content was shared online without her knowledge or consent. The 
victim endured relentless harassment, cyberbullying, and immense emotional distress, leading to a 
prolonged battle with depression and anxiety.  The non-consensual creation and distribution of explicit 
Deepfake content not only violate an individual's right to privacy and personal autonomy but can also 
have devastating impacts on their mental health, relationships, and future prospects. 

d. Political Disinformation and Manipulation of Public Discourse:  
 Perhaps one of the most alarming applications of Deepfakes lies in the realm of political disinformation 

and manipulation of public discourse. Malicious actors, whether state-sponsored or otherwise, can create 
synthetic media depicting public figures, influential individuals, or even ordinary citizens saying or doing 
things they never did. These fabricated narratives have the potential to sway public opinion, undermine 
trust in institutions, and even influence election outcomes, posing a grave threat to the integrity of 
democratic processes.  During the 2020 U.S. presidential election, for example, a Deepfake video 
purporting to show one of the candidates making inflammatory remarks circulated widely on social media, 
sowing confusion and raising concerns about the potential impact on voter perceptions and behavior6.  
The dissemination of Deepfake disinformation can also fuel social divisions, exacerbate existing tensions, 
and contribute to the spread of hate speech and extremist ideologies. As Deepfakes become increasingly 
convincing, it becomes harder for the public to distinguish between fact and fiction, eroding the very 
foundations of truth and credibility in our society.  The rise of Deepfake crime has multifaceted threat that 
has spans various domains, from financial systems and personal privacy to political stability and social 
cohesion. As the technology continues to evolve, the potential for its misuse only escalates, leaving 
individuals, businesses, and governments grappling with the urgent need to address this emerging 
challenge before it spirals out of control. The consequences of inaction are severe, as the proliferation of 
Deepfake-enabled crimes could undermine the very fabric of trust and integrity that underpins our digital 
society. 

3. The Legal Landscape: A Fragmented and Incomplete Framework:  
As the dangers of Deepfake crime become increasingly evident, governments and policymakers around the 
world are grappling with the challenge of crafting effective legislation to combat this emerging threat. 
However, the current legal landscape remains fragmented and incomplete, with existing laws often failing to 
adequately address the unique challenges posed by Deepfakes.  In the United States, several states have taken 
the lead in introducing or passing legislation specifically targeting the non-consensual creation and distribution 
of explicit Deepfake content. For instance, Virginia and California have enacted laws criminalizing the 
creation and dissemination of non-consensual Deepfake pornography, with penalties ranging from fines to 

                                                           
6  While sophisticated Deepfake videos did not significantly impact the election, simpler deceptions like selective editing or outright lies were more 

prevalent and effective. One notable Deepfake video during that time showed former Vice President Joe Biden sticking his tongue out, which was 
tweeted by the president himself. This manipulation was classified as a Deepfake and highlighted the potential for altered realities through such 
technology. Despite fears surrounding Deepfakes, their impact during the 2020 election was limited, with more traditional misinformation techniques 
proving to be more effective. Retrieved From: https://www.npr.org/2020/10/01/918223033/where-are-the-deepfakes-in-this-presidential-election  
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potential imprisonment7.  However, these state-level laws vary significantly in their scope and enforcement 
mechanisms, creating a complex patchwork of regulations that can be difficult for individuals and businesses 
to navigate, especially in an increasingly interconnected digital landscape. The lack of a cohesive federal 
framework has left significant gaps in addressing the broader implications of Deepfake technology and its 
potential for misuse beyond explicit content.   The Deepfake Task Force Act (S. 2559) was introduced in the 
Senate in July 2021, The Act aimed to establish a task force to study deepfakes, not directly regulate them. Its 
focus was on understanding the threats posed by manipulated media and proposing solutions, rather than 
setting legal restrictions. However, comprehensive federal legislation on Deepfakes has yet to be enacted, 
leaving a void that malicious actors can exploit.  The challenge lies in striking a delicate balance between 
protecting individual rights and freedom of expression while effectively curbing the malicious use of 
Deepfakes. Any regulatory framework must carefully consider the implications for free speech, artistic 
expression, and legitimate uses of Deepfake technology in fields such as entertainment and education.  Similar 
efforts to regulate Deepfakes are underway in other countries, with varying degrees of progress. In the 
European Union, the recently proposed AI Act aims to enhance transparency and accountability in the use of 
AI systems, including those used to create Deepfakes8. However, the specific provisions and enforcement 
mechanisms related to Deepfakes remain under discussion and subject to ongoing negotiations among member 
states. 
Deepfake Legislation:  
• The European Union expands the scope of the AI Act to include specific provisions for regulating 

Deepfake technology. These provisions define and prohibit the malicious use of Deepfakes, mandate 
transparency and risk assessments for entities engaged in Deepfake development or deployment, and 
establish severe penalties for violations, including substantial fines and potential criminal charges. The 
EU also establishes a centralized Deepfake oversight body and coordinates with member states to 
harmonize enforcement mechanisms. 

4. Challenges and Potential Solutions:  
Regulating Deepfake technology presents a multifaceted challenge that requires a collaborative effort from 
policymakers, technology companies, law enforcement agencies, and civil society organizations. One of the 
primary obstacles is the rapid pace of technological advancement, which often outpaces the ability of 
lawmakers to craft effective legislation. This challenge is exemplified by the continuous evolution of Deepfake 
algorithms and techniques, making it difficult for legislation to keep up with the latest developments and 
potential misuses.  For instance, consider the case of generative adversarial networks (GANs), a type of 
machine learning architecture that has become increasingly sophisticated in creating highly realistic synthetic 
media. As researchers continue to push the boundaries of GAN technology, malicious actors may find new 
ways to exploit these advancements for nefarious purposes, such as creating more convincing Deepfake videos 
or audio recordings. By the time policymakers recognize and address these emerging threats, the technology 
may have already advanced further, leaving potential gaps in the regulatory framework.  Another significant 
challenge lies in balancing the need for regulation with the preservation of individual rights and freedoms, 
such as freedom of expression and artistic creativity. Overly restrictive regulations could inadvertently stifle 
innovation and curtail legitimate uses of Deepfake technology in fields like entertainment, education, and 
research.  For example, consider a filmmaker who wishes to use Deepfake technology to create a historical 
reenactment or a visual effects artist who employs Deepfakes for creative purposes in a film or television 
production. Overly broad legislation that fails to account for such legitimate use cases could inadvertently 
criminalize or discourage these artistic expressions, hindering creativity and innovation in the entertainment 
industry.  
Despite these challenges, there are potential solutions and best practices that can be implemented to mitigate 
the risks of Deepfake crime: 

                                                           
7  Virginia: Their law is stricter. It amends existing revenge porn laws to include deepfakes. Sharing deepfakes of someone without their consent is a Class 

1 misdemeanor, punishable by up to 12 months in jail, but only if the intent is to "coerce, harass, or intimidate" the person.  & California: Their law is 
broader. It criminalizes the creation and distribution of Deepfake pornography altogether, regardless of intent. However, it doesn't apply to creating the 
Deepfake itself, only the sharing of it.  

8  iubenda, A Detailed Look at the EU AI Act, https://www.iubenda.com/en/help/145851-a-detailed-look-at-the-eu-ai-act Accessed: March 27, 2024.  
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a. Comprehensive Legislation: Enacting comprehensive federal or international legislation that addresses 
the creation, distribution, and use of Deepfakes for malicious purposes is a crucial step. Such legislation 
should clearly define what constitutes illegal Deepfake activities, establish legal consequences, and 
provide guidelines for law enforcement and judicial authorities. However, it is essential that these laws 
strike a careful balance, incorporating appropriate exceptions and safe harbor provisions for legitimate 
uses of Deepfake technology. 

b. Technology Solutions: Encouraging the development and implementation of robust Deepfake detection 
algorithms and watermarking techniques can help identify synthetic media and trace its origins. 
Collaboration between technology companies, researchers, and law enforcement agencies is essential in 
this regard. 

For example, companies like Microsoft and Amazon have developed Deepfake detection tools that leverage 
machine learning to identify synthetic media9. By collaborating with law enforcement agencies, these tools 
can be deployed to assist in investigations and potentially trace the origins of malicious Deepfakes. 
There are also other companies developing specialized deepfake detection tools: 
• Sensity's Sentinel: This cloud-based solution analyzes videos for facial landmark anomalies, temporal 

inconsistencies, and flicker rates to detect deepfakes. 
• Intel's FakeCatcher: This tool focuses on analyzing physiological details like blood flow variations in 

pixels to identify deepfakes in real-time. 
c. Public Awareness and Education: Raising public awareness about the existence and dangers of 

Deepfakes is crucial. Educational campaigns can empower individuals to critically evaluate digital media, 
identify potential Deepfakes, and report suspicious activities to relevant authorities. 

For instance, public service announcements, educational materials in schools, and online resources could be 
developed to teach individuals how to spot the telltale signs of Deepfake media and understand the potential 
risks and implications of being deceived by synthetic content. 
d. Industry Self-Regulation: Encouraging technology companies and platforms to adopt robust self-

regulatory measures, such as content moderation policies, user verification processes, and transparent 
disclosure of synthetic media, can help mitigate the spread of malicious Deepfakes. 

Social media platforms, for example, could implement stricter content moderation policies that explicitly 
prohibit the sharing of Deepfake content intended for malicious purposes, such as non-consensual exploitation 
or intentional disinformation campaigns. Additionally, these platforms could require users to verify their 
identities and disclose the use of synthetic media when sharing content. 
e. International Cooperation: Given the global nature of Deepfake crime, international cooperation and 

coordination among law enforcement agencies, policymakers, and technology companies is essential. 
Establishing standardized protocols and information-sharing mechanisms can enhance the collective 
ability to combat Deepfake-enabled crimes. 

For instance, a multilateral agreement between nations could be established to facilitate the sharing of 
intelligence, investigative resources, and best practices related to Deepfake crime. This cooperation could also 
involve joint task forces and coordinated enforcement actions against transnational Deepfake-enabled criminal 
organizations or networks.  By implementing these solutions and best practices, stakeholders can work 
together to mitigate the risks of Deepfake crime while preserving the legitimate uses of this technology and 
upholding individual rights and freedoms. However, it is crucial to recognize that addressing the challenges 
posed by Deepfakes is an ongoing endeavor that requires continuous adaptation and collaboration as the 
technology evolves. 
 
 

                                                           
9  Microsoft; Their Video Authenticator tool uses machine learning to analyze inconsistencies in videos, like unnatural blinking patterns or slight distortions 

around the face. It can't definitively prove a video is real, but it can raise red flags for further investigation. & while Amazon doesn't have a publicly 
available Deepfake detection tool, their AWS Rekognition service offers facial analysis capabilities. This could potentially be used to identify 
inconsistencies in faces within videos, although it wouldn't be specifically designed for deepfakes.  
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5. Deepfakes and the Threat to Bank KYC Verification 
In today's digital age, banks and financial institutions have been increasingly relying on remote identity 
verification processes, such as Know Your Customer (KYC) procedures, to onboard new customers and 
comply with anti-money laundering (AML) regulations. However, the rise of Deepfake technology poses a 
significant threat to the integrity of these verification processes, potentially allowing malicious actors to bypass 
security measures and gain unauthorized access to financial services. 
❖ The Threat to Bank KYC Verification:  
KYC verification processes typically involve the submission of government-issued identification documents, 
such as a driver's license or passport, along with a live video or selfie to confirm the applicant's identity. 
Deepfake technology can be used to create highly realistic fake identities or impersonate existing individuals, 
potentially bypassing these verification measures. 
Here are some ways deepfakes pose a threat to bank KYC verification: 
• Synthetic identities: Deepfake algorithms can generate entirely synthetic identities, complete with 

fabricated identification documents and corresponding facial imagery or video. These synthetic identities 
can be used to open fraudulent bank accounts or engage in other illicit financial activities. 

• Identity theft: Deepfakes can be used to impersonate existing individuals by manipulating their facial 
features, voice, or other biometric identifiers. This could allow criminals to gain unauthorized access to 
victims' bank accounts or conduct financial transactions under their identities. 

• Bypassing liveness detection: Many KYC verification processes include liveness detection measures, 
such as requiring the applicant to perform specific actions (e.g., blinking, turning their head) during the 
video submission. However, advanced Deepfake algorithms can potentially generate videos that mimic 
these liveness cues, fooling the verification system. 

• Undermining trust: The proliferation of deepfakes can erode public trust in the integrity of digital media 
and identity verification processes. This could lead to hesitation or reluctance among customers to engage 
in remote banking services, potentially disrupting the adoption of digital financial services. 

Mitigating the Threat:  
To mitigate the risks posed by deepfakes, banks and financial institutions must adopt robust countermeasures 
and stay ahead of the evolving Deepfake technology. Some potential mitigation strategies include: 

• Advanced Deepfake detection: Investing in advanced Deepfake detection algorithms and tools that 
can identify subtle inconsistencies or artifacts in synthetic media. These detection methods can be 
integrated into the KYC verification process to flag potential Deepfake attempts. 

• Multi-factor authentication: Implementing multi-factor authentication mechanisms that combine 
biometric verification with additional security measures, such as knowledge-based authentication or 
device fingerprinting, can provide an additional layer of protection against Deepfake attacks. 

• Continuous monitoring: Implementing continuous monitoring and risk assessment processes to 
detect and respond to potential Deepfake threats as they emerge, rather than relying solely on one-
time verification checks. 

• Collaboration and information sharing: Collaborating with industry partners, law enforcement 
agencies, and regulatory bodies to share intelligence and develop best practices for combating 
Deepfake threats in the financial sector. 

• Raising awareness: Educating customers, employees, and other stakeholders about the risks 
associated with deepfakes and promoting digital literacy to help identify potential fake media or 
impersonation attempts. 

The threat of deepfakes to bank KYC verification processes is a significant concern that financial institutions 
must address proactively. As Deepfake technology continues to evolve, it is crucial for banks to stay vigilant, 
invest in advanced detection and mitigation strategies, and foster industry-wide collaboration to ensure the 
integrity of remote identity verification and maintain customer trust in digital financial services. 
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6. Conclusion:  
As we navigate the uncharted territories of the digital Wild West, the threat of Deepfake crime looms large. 
The malicious exploitation of this technology has the potential to undermine trust, perpetrate fraud, and inflict 
psychological and reputational harm on individuals and institutions alike. The rise of Deepfake crime is a 
multifaceted menace that strikes at the very foundations of truth, credibility, and individual rights that underpin 
our societies.  The examples and case studies explored throughout this article serve as a sobering reminder of 
the grave consequences that can arise from the unchecked proliferation of Deepfake technology in the wrong 
hands. From the young woman whose likeness was exploited in non-consensual explicit content to the 
politician whose reputation was tarnished by a fabricated Deepfake video, the victims of these crimes face 
profound psychological trauma, reputational damage, and a profound sense of violation.  Moreover, the threat 
of Deepfake-enabled financial fraud and identity theft casts a shadow over the integrity of our digital financial 
systems, eroding public trust and potentially destabilizing global markets. The malicious dissemination of 
Deepfake disinformation campaigns poses a direct threat to the foundations of democratic discourse, 
undermining the ability of citizens to make informed decisions and fostering an environment of mistrust and 
division. While the challenges are significant, inaction is not an option. Failure to address the rising tide of 
Deepfake crime could have catastrophic consequences, leaving individuals, businesses, and societies 
vulnerable to exploitation, manipulation, and the erosion of truth itself. To combat this emerging threat, a 
multi-stakeholder approach is essential. Policymakers must enact comprehensive and harmonized legislation 
that clearly defines and criminalizes the malicious use of Deepfakes while preserving individual rights and 
legitimate applications of the technology. Technology companies and researchers must collaborate to develop 
robust Deepfake detection algorithms and watermarking techniques, empowering law enforcement agencies 
to combat synthetic media-enabled crimes effectively.  Public awareness and education campaigns are crucial 
to equipping individuals with the knowledge and tools to critically evaluate digital media, identify potential 
Deepfakes, and report suspicious activities. Industry self-regulation, through content moderation policies, user 
verification processes, and transparent disclosure of synthetic media, can help mitigate the spread of malicious 
Deepfakes on digital platforms. Furthermore, international cooperation and coordination among law 
enforcement agencies, policymakers, and technology companies are paramount in addressing the global nature 
of Deepfake crime. Establishing standardized protocols, information-sharing mechanisms, and joint 
enforcement actions can enhance the collective ability to combat transnational Deepfake-enabled criminal 
networks. The battle against Deepfake crime is not just a technological one; it's a battle to preserve the integrity 
of truth, protect individual rights, and safeguard the foundations of our democratic societies. It is a struggle to 
uphold the principles of transparency, accountability, and trust that underpin our digital landscape.  Only 
through proactive and concerted efforts can we ensure that the digital frontier remains a space for innovation, 
creativity, and progress, rather than a lawless realm where truth is a casualty of malicious manipulation. By 
fostering collaboration, enacting robust legal frameworks, promoting public awareness, and embracing 
technological solutions, we can work towards creating a safer digital environment and mitigating the risks of 
Deep fake crime before its too late.  In this pivotal moment, we stand at a crossroads: we can either remain 
complacent or allow Deepfake crime to proliferate unchecked, or we can take decisive action to safeguard the 
integrity of our digital society. The choice is ours, and the consequences of inaction are too grave to ignore. 
By rising to this challenge, we can ensure that the digital frontier remains a realm of boundless opportunities, 
where truth and individual rights are fiercely protected against the corrosive forces of deception and 
exploitation.  
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Abstract 
“Let ten guilty people escape than to convict one innocent person” is an infamous statement in criminal justice 
system. In order to determine from the immediately available reasonable and sufficient evidences regarding 
the involvement of the accused in the given offence, bail hearing is conducted in the authorized authority. As 
a consequence, the accused is either detained or released during the trial procedure. However, the bail system 
has created a materialistic divide in the society. As there is absence of pre-trial detention in the general 
offences, the judicial custody is filled with the accused; curtailing their personal liberty. This article reflects 
the current legal provisions; both international and national, practices in Nepali court system and projects 
remedies for improvement of the bail system in Nepal.       
Key words: bail hearing, detention, bail bond, guarantee, remand on recognizance, pre-trial detention, bail 
order, decision, personal liberty, justice, materialistic divide.  
Introduction: What is bail hearing? 
The term Bail is extracted from the old French verb baillier which basically means to give or deliver. In Latin, 
the word bajulare means bearing a burden. The presence of this system can be traced back in the period of 
approximately 377 B.C when Plato tried to create a bond for the release of Socrates. However, the modern 
system of bail developed from laws originating in the medieval period in England.2  
In simple terms, bail hearing is the court procedure in which an accused is presented in the courtroom to 
determine whether the accused is to be held in custody; released on bail or released on a simple date of presence 
(remand on recognizance) during the trial period. The concept of bail hearing is based on the general principle 
of criminal justice system i.e. the principle of presumption of innocence. Not everyone who is charged with 
crime receives bail. However, in context of Nepal, as there is no concept of pre-trial bail hearing, the accused 
have to pay the price of their individual liberty during the period of investigation. The concept of bail hearing 
is directly related to the concept of human rights of the accused.    
Importance 
The preeminent English jurist William Blackstone wrote “Better that ten guilty persons escape, than one 
innocent suffers”.3 Hence, in order to determine whether the accused has involvement in the committed crime, 
and if the involvement is observed, the degree of involvement of the accused is to be determined thorough the 
immediate collected evidences. 

                                                           
1  Section Officer Kathmandu District Court 
2  Key Issues of Remand and Bail Jurisprudence https://jajharkhand.in/wp-content/uploads/2023/08/Bail-and-Remand-Final.pdf 
3  Alexander Volokh, "Guilty Men," UNIVERSITY OF PENNSYLVANIA LAW REVIEW 146 (1997): 173-216.  



138 Bail Hearing: Legal Provisions and Practices in Nepal

138 
 

The object of bail prior to trial is to ensure the presence of the accused when required without hardship of 
incarceration before guilt has been proved and while the presumption of innocence is to be given effect.4 
When a charge-sheet is filed, the accused is presented before the court for the commencement of the trial 
procedure. The statement (bayan) of the accused is taken, the collected evidences are examined and then the 
order whether to keep the accused in custody or to provide bail or present of date of presence (remand on 
recognizance) is determined in the bail hearing.  
The core goals of the pretrial system are to (1) ensure defendants’ appearance, (2) prevent obstruction of 
justice, and (3) prevent other pretrial crime, all while minimizing intrusions to defendants’ liberty.5 
There are certain grounds on which bail hearing is important: 

a. Primary Ground- To ensure the accused will attend court when required.  
b. Secondary Ground- To protect the public, victims and witnesses by considering whether there is a 

likelihood that the accused will commit another offence or interfere with the administration of justice 
if released from custody.  

c. Tertiary Ground- To maintain confidence in the administration of justice, bearing in mind specific 
circumstances such as the strength of the prosecution’s case, the gravity of the offence, the sentencing 
range for the offence, and whether a firearm was used.  

Further, bail hearing is an important aspect from both criminal justice perspective as well as the victim justice 
perspective.  

a. From Criminal Justice Perspective 
The criminal law from the ancient time revolves around the criminal justice system. Hence there are 
various principles of criminal law representing why a bail hearing is an important aspect in criminal 
justice system: 
i. The presumption of innocence of the accused  
ii. The effect of detention on the prisoner’s private life  
iii. The prospect of acquittal becomes weak 
iv. Benefit of doubt goes to the accused 
v. Effect on prison population (overcrowded prison custody) 
vi. To reduce the amount of time a person’s liberty is interfered with 
vii. To avoid abuse of the right of law enforcement authorities to detain suspects 
viii. To allow judicial supervision over the lawfulness of the original arrest.   

b. From Victim Justice Perspective 
The criminal law has recently started giving importance to the victim justice system. Hence, from the 
following perspectives bail hearing is an important aspect in victim justice system: 
i. Ensures protection to citizens 
ii. Protection of Public Interest 
iii. Protection of Private Interest 
iv. Deterrence of crime  

International and National Provisions 
International Provisions 
The authority to apply the pre-trial detention is restricted by the principle of presumption of innocence and 
right to liberty and security of a person. The right to life, liberty and security of a person is first proclaimed in 
Article 3 of the Universal Declaration of Human Rights (1948). There are various international instruments 
advocating for the protection of human rights of the accused. They provide the basic outline for governance 
in the national system. They are as follows: 

                                                           
4  United States ex rel. Rubinstein v. Mulcahy, (2d Cir. 1946) 155 F. (2d) 1002 at 1004 
5  AM. B AR ASS’N, STANDARDS FOR CRIMINAL J USTICE: PRETRIAL R ELEASE (3d ed. 2007) [hereinafter ABA Standards]; CRIM. JUST. 

POL’Y PROGRAM, HARVARD LAW SCHOOL, MOVING BEYOND MONEY: A PRIMER ON BAIL REFORM (2016); TIMOTHY R. 
SCHNACKE , FUNDAMENTALS OF B AIL: A R ESOURCE GUIDE FOR PRETRIAL PRACTITIONERS AND A FRAMEWORK FOR 
AMERICAN PRETRIAL R EFORM 21-44 (2014); AND THE SOLUTION, PRETRIAL J USTICE INST., http://www.pretrial.org/solutions .  
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i. Universal Declaration of the Human Rights (UDHR) 
 Article 3 of the Declaration proclaims the right to life, liberty and security of a person. Ensuring the right 

to liberty, Article 9 protects a person from arbitrary arrest, detention or exile. Further, everyone charged 
with a penal offence has the right to be presumed innocent until proven guilty according to the law in a 
public trial at which he has had all the guarantees necessary for his defense as ensured in Article 11.  

ii. International Covenant on Civil and Political Rights (ICCPR)  
 Article 9(3) of ICCPR states that the general rule shall not be detention in custody of persons awaiting 

trial and release may be conditioned on the guarantees to appear at the trial. Similarly, Article 10 (2) (a) 
also refers to the same principle as it states that accused must not receive same treatment as a convict. 
Above all, Article 14 (2) cardinally provides for the presumption of innocence until proven guilty as an 
axiomatic principle of law. In the General Comment No. 8, the Human Rights Committee confirms that 
pre-trial detention should be an exception and as short as possible.   

iii. United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules) 14 
December 1990 BY General Assembly resolution 45/110 

 Section II Pre-trial stage of the minimum standard rules in Article 5 emphasizes on appropriate non-
custodial method for the minor offences. Similarly, Article 6 of the rules emphasizes on the avoidance of 
pre-trial detention. The pre-trial detention shall only be used as a means of last resort in criminal 
proceeding. Further, alternative to pre-trial detention shall be employed as early as possible and if pre-
trial detention is the last resort, it shall be employed administered humanely and with respect for the 
inherent dignity of human beings. Also, the offender shall have the right to appeal to a judicial or other 
competent independent authority in cases where pre-trial detention is employed.     

National Provisions 
a. Constitution of Nepal 
 Incorporating the various provisions of international instruments, the Constitution of Nepal has enveloped 

the concept of right to justice in Article 20. The Constitution being the mother law, the legal provisions 
of the country are based on it. Any accused person who is arrested shall be produced before the 
investigating authority within twenty-four hours of such arrest and such person shall not be detained in 
custody except in order of such authority.6 Also, a person charged with an offence shall be presumed to 
be innocent until proven guilty of the offence.7   

b. Muluki Criminal Procedural Code, 2074 
The Muluki Criminal Procedural Code, 2074 has not defined the term “bail”. However, the conditions to be 
implemented after the bail hearing is mentioned in the Code. There are four consequences after a bail hearing: 

 

Fig: Consequences after a bail hearing 

                                                           
6  CONSTITUTION OF NEPAL, Article 20(3).  
7  CONSTITUTION OF NEPAL, Article 20(5). 

Detention Bail 
Bond/Guarantee

Date of Presence Final Decision
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i. Detention  
 Detention is a condition of a person who is deprived of personal liberty except as a result for conviction 

of an offence.8 Section 67 of the Muluki Criminal Procedural Code, 2074 has explicit provision regarding 
detention. From the immediate available evidences, if the accused’s involvement can be observed in the 
offences which is penalized with life imprisonment; any offences under Schedule-1 or Schedule-2 which 
is punishable by a sentence of imprisonment exceeding three years; or attempt to, abetment of, criminal 
conspiracy of or be an accomplice to the above-mentioned actions, the court may remand such person in 
detention. However, if the accused is a minor or infirm due to physical or mental disease or a woman with 
pregnancy of more than seven months or an elder above the age of seventy-five years can be remanded 
on bail or bond.      

ii. Bail  
 Bail is the procurement of the release of a person from legal custody, by undertaking that he shall appear 

at the time and place designated and submit himself to the jurisdiction and judgement of the court.9 Section 
68 of the Muluki Criminal Procedural Code, 2074 has explicit provision regarding bail bond or guarantee. 
Except the conditions to keep the accused in detention during the trial, the accused can be released on bail 
bond or guarantee as appropriate. In case the accused cannot provide bail bond, guarantee or bank 
guaranteed, s/he shall be detained until the bail bond or guarantee or bank guarantee is provided or until 
the final decision from the court is obtained. However, in case the court feels that the bail bond, guarantee 
or bank guarantee taken from the accused is insufficient, the court may demand for additional bail bond, 
guarantee or bank guarantee from the accused.10 In case the accused fails to be present on the court in the 
given date, the bail bond, guarantee or bank guarantee shall be forfeitured by the court.11  

iii. Date of presence  
 Section 69 of the Muluki Criminal Procedural Code, 2074 has explicit provision regarding date of 

presence. Except in the conditions to keep the accused in detention or take bail or bond or bank guarantee, 
the accused can be tried by remanding on recognition.   

iv. Final decision  
 In case any accused confesses the guilt of committing of the offence in the statement of the court, the 

court can make judgment immediately relying on the evidences. However, if the accused pleads guilty in 
the court but the evidences does not support the statement given by the accused, judgment shall not be 
given on the same day. Additional evidences should be examined. Also, if the accused confesses the 
commission of the offence charged against him/her but pleas for reduction of sentence, additional 
evidences should be examined. Even the partial confession of the charged offence shall not lead to final 
decision on the same day of the statement. This is guaranteed by Section 123 of the Muluki Criminal 
Procedural Code, 2074.    

How long should the accused be detained? 

An accused who is in detention as per the detention order of the court after the bail hearing, shall not be 
detained more than the maximum prescribed imprisonment in the given law as per the charged offence.12 If 
the case is not decision within the prescribed time period, the accused can be released on bail bond or guarantee 
during the trial period. Generally, the time period is one year. Such release shall be informed to the appeal 
hearing court i.e. High Court) within three days. However, this provision shall not be applicable if the 
prescribed imprisonment in the charged offence is life imprisonment, ten years or more than ten years of 
imprisonment. The court can detain the re-offenders in order to reduce recidivism.  

                                                           
8  The Body for Principles for Protection of All Persons Under Any Form of Detention or Imprisonment, UNGA Resolution A/RES/43/173, 1988.   
9  Black’s Law Dictionary 
10  Muluki Criminal Procedural Code, 2074, section 70  
11  Muluki Criminal Procedural Code, 2074, section 75.  
12  Muluki Criminal Procedural Code, 2074, section 78. 
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What happens in case of foreign citizen? 

A person who is a citizen of any country other than Nepal is a foreign citizen. If the case in which the accused, 
who is a foreign citizen and has no permanent residence in Nepal, is charged for an offence which has 
punishment of one year or more than one year, they shall be held in detention or custody.13 There are many 
foreign citizens who are held in detention for commission of grievous offences.   

Is the bail order final? 
The bail order given by the trial court is not a final order. The court has to give reasonable and sufficient 
ground for giving any order. In case any party to the case is not satisfied with the bail order to either keep the 
accused in detention, or release on bail bond, guarantee or bank guarantee or release on date of presence 
(remand on recognition), the unsatisfied party may file an application to the appeal hearing court (generally 
high court). However, in the offences which can be penalized by life imprisonment, or ten years or more than 
ten years of imprisonment, application can be filed up-to more than one stage of appeal hearing court (generally 
on Supreme Court). This is guaranteed by Section 73 of the Muluki Criminal Procedural Code, 2074.  

Are there provisions regarding pre-trail bail hearing in Nepal? 
The practice of pre-trial bail exists in Nepal. They are practiced in the offences regulated by certain specific 
Acts. There is a determination of whether to detain or release the accused in bail bond, as personal liberty and 
right to dignified life is a preambular promise of the Constitution of Nepal. Hence, a particular special Act 
with particular special provision deals with the pre-trial bail or detention. Some of them are as follows: 

a. Commission of Investigation of Abuse of Authority Act, 2048 
 If the is adequate ground to believe that the person against whom the action is initiated of charges of 

corruption may conceal or destroy any evidences, or hamper or obstruct or adversely affect any action 
being taken by the Commission, the person may be kept in detention.14 The court may grant permission 
to keep in detention for a maximum period of six months, not exceeding one month at a time.15 However, 
if there exists reasonable ground to believe that the person against whom the action is initiated on charges 
of corruption may abscond and disappear, the Commission may demand bail bond or guarantee as per the 
prevailing law, and in case the accused is unable to provide such bail bond or guarantee, s/he shall be kept 
in detention.16  

b. Corruption (Control) Act, 2059 
 The investigating officer may exercise the powers equivalent to the powers of a court to require the 

accused to appear in the prescribed date or to release him/her on deposit or on guarantee or detain him/her 
in case s/he is unable to furnish such deposit or guarantee as may be necessary.17 If there is sufficient 
reasonable ground for the investigating officer that any person against whom the investigation has been 
initiated may destroy any evidence or cause hindrance in the investigation or cause adverse impact, s/he 
shall be kept in detention as per the prevailing law.18 The court may grant permission to keep in detention 
for a maximum period of six months, not exceeding thirty days at a time.19     

c. Bhansar Act, 2064  
 From the immediately available evidence if the investigating officer sees that the accused have reasonable 

ground to have committed the crime, the investigating officer may take bail bond or guarantee from the 

                                                           
13  Muluki Criminal Procedural Code, 2074, section 67 (2)(b).  
14  CIAA Act, 2048, section 16(1).  
15  CIAA Act, 2048, section 16(4). 
16  CIAA Act, 2048, section 19(4). 
17  Corruption Control Act, 2059, section 30(3).  
18  Corruption Control Act, 2059, section 31(1). 
19  Corruption Control Act, 2059, section 31(4). 
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accused.20  If the accused fails to keep the bail bond or guarantee, the investigating officer shall keep such 
person in detention as per the permission taken from the case hearing authority.21  

d. Revenue Leakage (Investigation and Control) Act, 2052 
 After the statement of the accused of the offense of revenue leakage is taken, such person can be detained, 

or released on bail bond or have date of presence as per necessity.22 Such authority shall be vested to the 
investigating officer.23 If the person cannot furnish such bail bond or guarantee, the person shall be 
detained by halting the transaction.24 The court may grant permission to keep in detention for a maximum 
period of ninety days, not exceeding fifteen days at a time.25 

e. Foreign Currency Regulation Act, 2019 
 In case the person arrested in the course of investigation has the amount in question up-to one hundred 

thousand rupees, s/he shall be released on recognizance against personal bail (hajir jamani); of the amount 
in question is more than one hundred thousand rupees, the security or bail equal to the amount in offence 
or equal to the amount in question involved in the offence shall be paid.26  

Bail: A materialistic divide?    

The bail system causes discrimination against the poor since the poor would not be able to furnish bail on 
account of their poverty while the wealthier persons otherwise similarly situated would be able to secure their 
freedom because they can afford to furnish bail. This discrimination arises even if the amount of the bail fixed 
by the judge is not high, for a large majority of those who are brought before the Courts in criminal cases are 
so poor that they would find it difficult to furnish bail even in a small amount.27 As they are unable to furnish 
the bail amount, they are detained. The UN Working Group on Arbitrary Detention (WGAD) observed in their 
Report that indigent and socially vulnerable groups of populations are disproportionately affected where bail 
is discretionary.  

Court Propounded Principles 

Various principle and precedents have been established by the Supreme Court of Nepal prioritizing bail over 
jail. There are also some instances where the writ of haebus corpus is filed in the Supreme Court claiming the 
judicial custody to be an illegal detention and the court sends back the file for bail hearing again. The following 
are the landmark cases shaping the principle of criminal justice system regarding detention or bail or date of 
presence of the accused. 

a. Shashikanta Tiwari v. GoN, NKP 2074, No. 7, decision no. 9834 https://nkp.gov.np/full_detail/8885  

 The basic principle of criminal jurisprudence is the presumption of innocence of the accused until the 
final judgement is made. During case hearing, bail and guarantee is a general rule whereas detention is 
an exceptional rule.  

b. Sabina Shrestha on behalf of Jhalaklal Shrestha v. CIAA, Kathmandu, et.al. NKP 2065, No.1. 
decision no. 7912 case no. 064-WH-0020 https://nkp.gov.np/full_detail/2225    

Alternatives to detention is introduced in order to protect the personal liberty of an individual. In case the 
accused is unable to keep the bail bond during the process of investigation, there is a clear provision in the 
Commission of the Investigation of Abuse of Authority Act, 2048 in Section 19(4) to keep such person under 

                                                           
20  Bhansar Act, 2064, section 60B (2). 
21  Bhansar Act, 2064, section 60B (3). 
22  Revenue Leakage (Investigation and Control) Act, 2052, section 9(2). 
23  Revenue Leakage (Investigation and Control) Act, 2052, section 11(1)(c).  
24  Revenue Leakage (Investigation and Control) Act, 2052, section 9(4). 
25  Revenue Leakage (Investigation and Control) Act, 2052, section 13.  
26  Foreign Currency Regulation Act, 2019, section 17(10). 
27   Report of the Legal Aid Committee appointed by the Government of Gujarat 1971 (headed by Justice P.N. Bhagwati (p. 185).  
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detention. Hence, in such case of detention there is no necessity of judicial examination of the investigatory 
detention.  

c. Adv. Rajiv Bastola et.al. V. District Forest Office, Kathmandu, et.al. NKP 2066 No.8, decision no 
8202. https://nkp.gov.np/full_detail/3281  

 This precedent has given an insightful thought regarding the principle of presumption of innocence of the 
accused. Depending on the nature of the offence of the crime and immediately available evidences, the 
decision regarding bail is taken. Only if the alternative remedies such as bail bond, guarantee or date of 
presence is exhausted, the accused shall be detained. Keeping the accused in detention does not mean that 
the accused is convicted of the offence. If such rationale is given, all the accused should have been 
considered to be in illegal detention. If all of the accused is released without proper investigation during 
the investigation phase of criminal offences, the criminal justice administration cannot do its work.  

d. Shashikanta Tiwari v. Government of Nepal, NKP 2074, No. 7, decision no. 9834 https://nkp.gov.np/ 
full_ detail/8885  

 The basic principle of criminal jurisprudence promotes the principle of presumption of innocence until 
the final judgement is made. As the accused cannot defend himself/herself when in detention during the 
proceeding of the case as freely when s/he is released on bail, hence bail bond or guarantee is the general 
rule whereas detention is the exception.   

e. Dharmaraj K.C. V. Kathmandu District Court, Babarmahal, Kathmandu et.al. NKP 2077, No. 8 
decision no 10558 https://nkp.gov.np/full_detail/9621  

 In regards to bail hearing, the examination of the immediately available evidence and detaining the 
accused for the trial proceeding should not be considered as an illegal detention.  

Implementation Status 

In general, the accused is presented in the court along with the charge-sheet for bail-hearing.  The statement 
of the witness is taken, the immediately available evidences are examined, legal representation from the 
Government of Nepal and on behalf of accused presents their argument regarding the involvement of the 
accused in the committed offence; then order is given either to keep the accused in detention, release on bail 
bond or guarantee or remand on date of presence.  

There is no any particular record system of the enforcement of the bail bond, guarantee or detention of the 
accused in Nepal. It generally commences from the district court (as a trial court). And in case the parties to 
the case are dissatisfied with the order given by the court after the bail hearing, application can be taken to the 
court of appeal, generally High Court, for re-consideration of such order. However, there is no exact data 
regarding the number of accused released on bail bond or guarantee or accused who are detained or the accused 
who are left on the date of presence (remand on recognition).   

However, in order to maintain a proper justice, if any party of a case feels that the defendant is illegally 
detained, application of writ of haebus corpus is registered in the Supreme Court.   

In the case of Rinku Shrestha on behalf of Jitendra Shrestha v. Kathmandu District Court et.al. (081-WH-
0207), the Supreme Court of Nepal has given a commendable order. Citing the case number 081-WH-0028 
and 072-WH-0051, the court ordered mandamus to Kathmandu District Court in order to reconsider the 
detention order and give reasonable, relevant and sufficient ground, if the accused is to be kept in detention.  

In the case of Gam Bahadur Lamichhane v. Kathmandu District Court et.al. (081-WH-0101), the Supreme 
Court of Nepal has stated that section 77(1) of the Muluki Criminal Procedural Code, 2074 has given the 
provision to release the detained on bail bond or guarantee if the case is not decided within a year of the first 
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date of evidence examination. In this case, the accused is detained as he was not able to furnish the given bail 
amount. Hence the provision of section 77(1) is not attracted.  

In the case of Sabina Shrestha on behalf of Jhalaklal Shrestha v. CIAA, the court has raised a question 
regarding the bail either to be determined in a judicial authority or in the investigating authority. It states that 
the subject matter of bail is solely determined by the national law of any country. It is a sovereign procedure. 
This ensures the presence of the accused and does not curtail their personal liberty in any manner. The scope 
of bail bond or guarantee in a investigating procedure is a matter of privilege. Hence, the authority to demand 
bail bond or guarantee given to the investigating or prosecuting authority protects human rights and personal 
liberty. However, it is a matter of judicial examination ending the arbitrariness of the investigating authority.   

The persistence of reasonable suspicion supported by “relevant” and “sufficient” grounds for detaining a 
person; special diligence by the national authorities in the conduct of proceeding is essential.  

Problems/Challenges 

There are number of challenges and problems in the bail procedure in Nepal. 

- Absence of pre-trial bail hearing for minor offences. 
- Detainees are in custody more than the prescribed punishment even before adjudication. 
- The procedure becomes slow when there are many accused in a case where some of them are detained 

and some have absconded.  
- The evidence collection procedure is slow. 
- Absence of government attorney in the bail hearing.  
- Delay in investigation 
- Materialistic divide causes unnecessary detainees in the judicial custody. 
- Absence of uniformity in the prescription in the bail order from the judges.  
- No remedy if the alleged accused is not convicted (accused received clean chit).  

Remedies 

Any period of detention must be justified; the reasons that justify the detention must not be “general and 
abstract” but “relevant and sufficient”. A person charged with an offence must always be released pending 
trial unless the State can show that there are “relevant and sufficient” reasons to justify the continued detention. 
It is only by giving a reasoned decision that there can be public scrutiny of the administration of justice. 
However, it is observed that pre-trial detention is observed as a rule rather than exception. However, the courts 
do use “bail” and seizure of travel documents” with an obligation to report before a competent official”.  

In cases involving two or more accused, the court considers the individual circumstances of the each accused 
separately. Detention requires clear and convincing evidence that (1) there is a substantial probability the 
defendant will commit serious crime in the pretrial phase or abscond from justice, and (2) no conditions of 
release can reduce the risk below that probability threshold. Jurisdictions should specify what numerical 
probability qualifies as substantial and what crime qualifies as serious for this purpose.28 

The national authorities must ensure that a detention case does not exceed a reasonable time, Courts must 
examine all facts arguing for or against release pending trial and insert them in their decisions.29 In case the 
alleged accused received a clean chit after the finality of the case, the provision regarding compensating those 
accused shall also be introduced.  

                                                           
28  Megan Stevenson and Sandra G. Mayson, Pretrial Detention and Bail, https://law .asu.edu/sites/default/files/pdf/academy_for_justice/2_Reforming-

Criminal-Justice_Vol_3_Pretrial-Detention-and-Bail.pdf 
29  Pre-Trial Detention, National Practice and International Standards, Analysis of pre-trial detention decisions delivered by National Basic Court in the 

period of April 2004 to June 2007, OSCE, Spillover Monitor Mission to Skopje, https://www.osce.org/files/f/documents/d/7/31370.pdf p.42  
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Further, it is very essential to introduce the pre-trial hearing for the minor offences i.e. offences which are 
punishable up-to 3 years imprisonment and up-to thirty thousand rupees fine. This will ultimately reduce the 
pre-trial detainees of the judicial custody and ensure liberty of the accused.   

Conclusion 

“Judges should constantly keep in mind that in order for the guarantee of liberty to be meaningful, any 
deprivation of it should always be exceptional, objectively justified and of no longer duration than absolutely 
necessary.”30 Every accused under investigation awaiting trial are in custody filling up the police custody 
beyond its limit. Detention should only be used as a measure for securing the presence of the accused at trial 
and ensuring the proper conduct of the criminal proceeding, instead of punishment and rigid deprivation of 
liberty.  
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Child Sexual Offence as Moral Turpitude Offence:  
New Paradigm Shift in Nepali Criminal Law 

 

Ms. Laxmi Bakhadyo1 
 
Abstract  

Crime involving moral turpitude are offences which are against the moral values and ethics of the society. As 
moral values are not absolute so is defining crime involving moral turpitude. Committing any crime is against 
morality but all crimes are not declared to be of moral turpitude. Nepali criminal law also had provisions 
relating to moral turpitude from history but was never defined and yet not defined. Though public prosecutor 
can claim certain crime to be of moral turpitude and criminal law is backed with principle of “strict 
construction”, but it is judiciary which declare if certain crime is of moral turpitude or not. In this scenario, 
Children Right Act 2075 in sec. 67 clearly provisioned child sexual offences as crime of moral turpitude. 
Defining sexual offences against children as of moral turpitude is new paradigm shift in criminal law of Nepal.  
Key words: 
Child sexual abuse, moral turpitude, strict construction 
Introduction  
Muluki Criminal Code 2074 (2017), (MCC 2074) had defined offence as an act punishable by law or MCC 
itself.2 In addition to defining offence, MCC had also categorized offences as grave offence and heinous 
offence. Offence punishable by sentence of imprisonment for a term of more than 3 years but less than 10 
years is called as grave offence3, whereas offence punishable by imprisonment for life or for a term more than 
10 years is defined as heinous crime.4 MCC 2074 did not explicitly categorized offence punishable by sentence 
less than 3 years of imprisonment. Thus, we can simply state those offences punishable less than 3 years 
sentence as simple offence. Further, while defining types of offences, one of the categories is crime involving 
moral turpitude and crime not involving moral turpitude. If we observe legislations stating various post and 
positions like Judge, Chairperson of committees, Parliamentarians, Public Officer etc., in vacancies of jobs in 
private sector and even in the criteria of application in academic institutions for admission as students there 
we can see list of eligibility criteria and among those lists of criteria there is “not convicted on crime involving 
moral turpitude (CIMT)”. If a person is convicted by court on any CIMT then s/he will be having limitations 
on legal qualifications.5 They will not be eligible for certain post and positions which has been stated by law. 
Numbers of legislations including Constitution of Nepal have provisions stating CIMT but none of the 
legislations have yet defined CIMT. Children Right Act 2075(2018) in sec. 67(2) had categorized child sexual 

                                                           
1 Assoc. Prof. Kathmandu School of Law, PhD Scholar at Tribhuvan University, UGC Grant Fellow  
2 Muluki criminal code § 2 (c) (Nepal Kannon Kitab Khana 2074) 
3 Muluki criminal code § 2 (f) (Nepal Kannon Kitab Khana 2074) 
4 Muluki criminal code § 2 (g) (Nepal Kannon Kitab Khana 2074) 
5 Rajit Bhakta Pradhanaga, Som Kanta Bhandari, kmf}hbf/L sfg'gsf] kl/ro, n'lDagL k|sfzg, k= %! 
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abuse as moral turpitude offence. Muluki Criminal Procedure Code 2074 (2017) (MCPC) sec. 32(1) -~f@_ 
mentions that public prosecutor while filing charge sheet can claim to be CIMT and judiciary will be deciding 
either the criminal act is of moral turpitude or not. It will be depending on the factual analysis and interpretation 
of the judiciary to decide if it is of moral turpitude or not.  
In this article, researcher tends to analyze moral turpitude offence focusing on child sexual abuse and its trend 
in criminal justice system of Nepal. Child sexual abuse included in this article is as per mentioned in the 
Children Right Act 2075(2018). Researcher had tended to analyze the trend of judicial decision on the cases 
raising the issues of moral turpitude by using primary sources of authority i.e., precedents established by 
Supreme Court of Nepal and national legislations. Researcher had used doctrinal research method in this study. 
Descriptive and analytical research design had been used to study. Researcher had reviewed and analyzed 14 
cases which raised issue of CIMT. Further, researcher had analyzed the concept of CIMT offences via strict 
construction principle of criminal law.  
Moral turpitude offence in Nepal  
Moral turpitude is conduct that is regarded as immoral. A term used to characterize bad, abnormal behavior 
that represents an immoral, unethical, or unfair break from customary social norms that would shock a whole 
society. In criminal law, offences can be categorized as either crime involving moral turpitude or crime not 
involving moral turpitude. But criminal law has not clearly delineated moral turpitude. Concept of CIMT has 
been relative as per the discretionary power of judiciary.  Generally, CIMT is crime which is against set social 
norms and it contradicts with moral compass.  In the case of United States ex rel. Manzanella vs. Zimmerman, 
court had described moral turpitude conducts as “an act of baseness, vileness, or depravity in the private and 
social duties which a person owes to his fellow men, or to society in general, contrary to the accepted and 
customary rules of right and duty between man and man”6 
In context of Nepal, Muluki Ain 2020 (1963) also had provisions relating to moral turpitude offence. For 
instance, on chapter of construction of budlings no. 8 it provisioned that if a person staying in rent commits a 
crime involving moral turpitude against the owner, the owner may vacate the building even though there is 
deed between them. In the same way no. 68 of chapter on court management stated that in appointing, and 
being appointed as, an attorney in a case in which attorney can be appointed pursuant to law, a person who 
has not been convicted of offences of bribery, forgery and other CIMT. 
Now, in present context, we do have different legal provisions stating about CIMT. Children Right Act 2075 
(2018) in sec. 67(1) states that if any person serving in any public or private organization is involved in any 
offence against child then such person will not be eligible for being appointed, nominated or elected to any 
organization which will be in direct contact with the child. This limitation is for 10 years. It means the person 
convicted with offence against child will not be eligible for holding any position of any organization working 
for children and it depends upon the gravity and nature of such offence. In the same way sec. 67(2) states that 
any person convicted of child sexual abuse shall be deemed to have committed CIMT. In the same way, Human 
Trafficking and Transportation Control Act 2064 (2007) (HTTA) in sec. 22 states that public prosecutor may 
claim the offence of human trafficking and transportation as CIMT. Here it is to be noted that public prosecutor 
can claim, it does not mean that crime of human trafficking and transportation is an offence against moral 
turpitude as that of child sexual abuse.7 Judiciary will be deciding if it is CIMT or not.  As mentioned in HTTA, 
NPPC 2074 in sec. 32(1) -~f@_ also mentions that public prosecutor while filing charge sheet can claim any 
offence to be CIMT and judiciary will be deciding either the criminal act is of moral turpitude or not. It depends 
upon the interpretation of judiciary.  

                                                           
6  Lii, Moral Turpitude, US Law https://www.law.cornell.edu/wex/moral_turpitude. 
7  Children right act § 67(2) (Nepal Kannon Kitab Khana 2075). clearly states that child sexual abuse is an offence of moral turpitude 
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Along with above mentioned provisions there are ample of provisions which states that person convicted with 
CIMT are disqualified for various positions. Few instances are which mentioned about moral turpitude offence 
and eligibility criteria are as below: 
i. Article 87(1)(c) of Constitution of Nepal states that one who has been convicted of criminal offense 

involving moral turpitude is not eligible to become member of the federal parliament. 
ii. Article 142(1)(e) of Constitution of Nepal states that if chief justice is convicted and punished by a court 

for a criminal offence involving moral turpitude, then the position of chief justice will be vacant.  
iii. Article 149(6)(e) of Constitution of Nepal states that if district court judge convicted and punished by a 

court for a criminal offence involving moral turpitude, then the position of district judge will be vacant 
iv. Article 178(1)(d) of Constitution of Nepal states that one who has been convicted of criminal offense 

involving moral turpitude is not eligible to become member of the provincial assembly. 
v. Sec. 89(4)(b) of MCPC 2074 (2017) states that any person not having been sentenced for forgery, fraud, 

corruption or any other criminal offence involving moral turpitude is eligible for being appointed as 
attorney for party of the case.  

vi. Sec. 18(1)(l) of BAFIA 2073 (2016) states that the person having not completed a period of 10 years 
after replenishment of punishment upon being convicted of an offence of theft, cheating, forgery, fraud, 
corruption, any offence involving moral turpitude or banking offence from a court of Nepal or of a 
foreign country.  

vii. Sec. 17(2) of Bar Council Act 2050 (1993) states that a Nepali citizen with intermediate level in law, 
having passed the legal practitioner exam and not convicted of any criminal offence inflicting moral 
turpitude shall be registered as a pleader… 

As stated above involving in moral turpitude offence consequences with ineligibility in different post and 
positions. There is no specific definition of moral turpitude offence and judiciary can decide if some offence 
is stated to be of moral turpitude or not. Nepali Judiciary had explicitly discussed and established principles 
relating to moral turpitude offence. Some of exemplary case laws established by supreme court which 
discussed about CIMT are as follows: 
1. Amar Bdr. Pandey vs. HMG, NKP 2030, D.no. 774 
 In this case of Tiro Jaaga, issue was raised of if a person convicted of homicide, dacoit is eligible for 

getting power of attorney of party of offence (wares). Special bench of Supreme Court concluded that 
person convicted of CIMT is not eligible to represent party of case. Person convicted of homicide and 
dacoit, and it was declared to be CIMT. Further, this case of 2030 had explicitly discussed CIMT. 
Judiciary stated that, to be any offences to be CIMT, prevailing situation of society and moral values of 
the society is to be used, thus defining CIMT is relative approach not absolute.  

2. Ram Ekwal Shah vs. District Education office, Bara, NKP 2060, Vol. 5 D.no. 7215 
 This writ petition was filed by Ram Ekwal Shah who was detained on charge of homicide. He was freed 

from detention, but his remuneration was denied stating that he was in detention for CIMT. Court while 
defining CIMT stated that in the context of customs, moral decadence refers to having a character that is 
contrary to good moral character, lacking honesty, and contrary to social identity. Although this term is 
used specifically to refer to low, vile, characterless, and immorality, in reality, it is not possible to define 
this term for all social perspectives, all purposes, and all situations, as the term can encompass a broad 
and diverse range of concepts related to morality. In every case under the Muluki Ain 2020 relating to 
homicide, it would not be fair to raise questions about the character or morality of the person involved 
in the case without considering the nature and context of the incident involved. 
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 Since the writ petitioner is a person detained for trial, there does not appear to be any stigma attached to 
him as a person of inferior character than an ordinary citizen. In this case, Ram Ekwal was acquitted 
from the charge of homicide. Supreme Court in this case stated that nature and circumstance of crime is 
to be minutely observed before declaring some crimes to be CIMT and further he was only charged for 
the offence not declared to be offender thus his remuneration of time being is to be provided. His writ 
petition was sustained by the Supreme Court. 

3. Brisa Bahabur Rai vs. NG, NKP 2067, Vol. 10, D.no. 8481 
 This writ petition of certiorari was filed by Brisha Bahadur Rai, permanent teacher at government school, 

who was back to school after completion of imprisonment of 10 years for the offence of homicide. Brisha 
Bdr. Rai was denied from rejoining school as primary teacher by school management committee and 
against that decision he filed case. Judiciary, in this case stated that to be certain offence to be CIMT, 
criminal act done by perpetrator is to be proven as moral turpitude by substantive evidence. Crime is to 
be analyzed from viewpoint of men sera, circumstance of crime commission, consequence of crime and 
its impact in the society. Defining some act to be crime is not synonymous to CIMT. Further judiciary 
stated that although a crime of moral turpitude is not defined by any law, it should be understood as a 
crime that is distinct from ordinary criminal offenses and, in the view of a person of ordinary prudence, 
is an offense that degrades, tarnishes, and tarnishes morality, conduct, and human character. A criminal 
case initiated due to a dispute between two parties that resulted in the death of a person and a conviction 
in that criminal case cannot be said to be a crime of moral turpitude from any perspective.  

 Since there is a provision to remove only those who have been convicted by a court for a criminal offense 
involving moral turpitude, those convicted of other criminal offenses, including murder, cannot be 
removed from educational employment under that legal provision. Supreme Court in this case revoked 
the decision of school management committee and make him back to his position of primary teacher. 

4. Adv. Jyoti Lamsal Poudel vs. Nepal Government, NKP 2067, Vol.11, D.no. 8507 
 This writ petition filed by Adv. Jyoti Lamsal Poudel with regards to different aspects of victims of sexual 

offence. In this case Supreme Court stated that rape against women is not only heinous crime but also 
crime against moral standard set by civilized society. Thus, this kind of act against morality is to be 
declared as CIMT. Judiciary mentioned about the state’s authority to provide justice to victims as it is 
constitutional obligation of State. Court also stated about establishment of counseling center in every 
district.  If the investigation is conducted by the existing police organization without forming a separate 
police organization to investigate crimes, the investigation of crimes may not be satisfactory as the first 
focus of the police will be on maintaining peace. This will not only result in the disappearance of 
evidence, but also the investigation of crimes will not be a priority for the police. Thus, separate police 
institution is to be formed.  

5. Lakpa Tamang vs. CIAA, NKP 2073, Vol. 10, D.no. 9706, 
 This writ petition of certiorari was about appointment of Lakpa Tamang as chairperson of management 

committee of school. As per Education Regulation 2059 (2002), Rule 29(e) provisioned that any person 
convicted of CIMT is not eligible for any position in management committee of education institution. 
Supreme Court in this case explained about the impact among minor children. Offence of homicide is 
crime committed against right to life of person which is declared as fundamental rights, and the act of 
homicide is not an act of moral acceptance. Presence of such person in school can raise the situation of 
terror among children and making children study in such situation may impact on psychological aspect 
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of children studying in the school. The writ petition was quashed and upheld the decision made by 
management committee.8  

6. Rekham Bdr. Shahi vs. Nepal Police Headquarter office, NKP 2075, Vol. 2, D.no. 9962 
 This writ petition was filed by Rekham Bdr. Shahi, former police officer, who was convicted for rape by 

Kanchanpur District Court and was suspended from his position was declared to be incapable for further 
government position by Police authority. But he was acquitted from the charge by Mahendranagar 
Appeal Court. Rekham Bdr. filed cases against the decision made by police authority.  Supreme Court 
in this case declared that it’s not justice oriented to declare somebody moral turpitude just merely being 
accused of some crime.  

7. Om Prakash Sharma vs. Nepal Police, NKP 2078, Vol. 4/5, D.no. 10662 
 Om Prakash Sharma was staff of Prison of Jhapa. Inmate Kismat Shrestha was taken to hospital as he 

claimed to be sick, and Om Prakash was on duty of security of Kismat Shrestha. At the meantime, Kismat 
absconded. So, Om Prakash was charged with allegation of helping inmates to run away. Jhapa District 
Court punished him with Rs.200 fine. But Police headquarter fired his stating that he committed CIMT 
without giving opportunity to justify his act. Supreme Court stated that any crime committed due to 
negligent act will not amount to be CIMT.  

8. Navaraj Thapa vs. Police Headquarter, Naxal, Kathmandu, NKP 2076, Vol. 7, D.no. 10313 
 Navaraj Thapa was convicted of polygamy and was punished with 1 year imprisonment and Rs. 25000 

fines. He was fired from his position stating polygamy to be CIMT. Navaraj file writ petition and 
judiciary stated that polygamy cannot be declared to be offence of CIMT.  

9. Dandapani Dhakal vs. NG, NKP 2078, Vol.6, D.no. 10674 
 Mr. Dandapani Dhakal was detained for the charge of rape thus he was not able to attend school. He was 

acquitted from the charge. He was not paid with remuneration for the time being saying that he was not 
present in school without information. Supreme Court in this writ stated that if the person is detained in 
charge of CIMT then his/her service will be suspended for the time being, but once s/he is acquitted from 
the charge s/he has right to re-join the position and get whole remuneration amount.  

10. Gha Kumari, Nepal Government vs. NG, NKP 2076, Vol. 12, D.no. 10408 
 In this case victim was raped by two perpetrators. District Public prosecutor did not claim for claiming 

the crime to be CIMT but government attorney claimed for declaring the act to be CIMT. Supreme Court 
referred the case of Adv. Jyoti Lamsal Poudel vs. Nepal Government9 and stated that gang rape of a 
girl is CIMT but as public prosecutor did not claim for it, it is not required to discuss further in this very 
particular case.10  

11. Bishnu Thapa vs. NG, NKP 2077, Vol. 12, D.no. 10617 
 In this case, accused were charged of Human Trafficking and Transportation, public prosecutor claimed 

the offence to be moral turpitude in charge sheet. District court convicted and sentenced perpetrators but 
District Court did not make any statement regarding CIMT. During appeal public prosecutor did not 
raise the issue of CIMT, whereas judiciary also did not state about it.  

 

                                                           
8  Previously in the case of Brisa Bahadur Rai, D.No. 8481, though Brisa Bahadur Rai was convicted of homicide case, he was not declared to be convicted 

of CIMT, and his position of primary teacher was provided back.  
9  Adv. Jyoti Lamsal Poudel v. Nepal Goverment, 11 NKP (Supreme Ct. Nepal 2067). D.no. 8507 
10  In this case, perpetrators were not declared to be convicted of CIMT since it was not claimed by public prosecutor. Rape was already declared to be 

CIMT by previous case of Jyoti Lamsal Poudel vs. NG, but still it was not declared to be CIMT. 
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12. Kenneth Joseph Coombs et.al vs. NG, NKP 2078, Vol. 11, D.no. 10772 
 In this case Kenneth Joseph Coombs (US Citizen), 72 years old man, who has been stated to be working 

for welfare of children through volunteering in organization was accused of human trafficking and child 
sexual abuse of male children. In this case judiciary stated that child sexual abuse is not only criminal 
offence it is also CIMT. Further judiciary also mentioned that pedophile is mental health condition and 
desire is not crime but is pedophilic committed CSA then it is of moral turpitude.11 

13. NG vs. Heera Hamal et.al, NKP 2079, Vol.4, D.no. 10859 
 In this case of human trafficking and transportation, court stated that it’s not possible to make list of 

moral turpitude offence and define it in all situations. Hence, determining some offences to be CIMT is 
provided to judiciary by legislature and judiciary need to consider context and pretext of cases and 
declare if the criminal act is of moral turpitude or not. In this case, perpetrators were convicted of the 
offence of human trafficking but was not declared the act to be CIMT.  

14. Pilot alias Naresh Bdr. Bista vs. NG, NKP 2079, Vol. 9, D.no 10933 
 In this case of human trafficking, public prosecutor claimed the offence to be CIMT. 17 years old 

Deuleka 1 was allured and sold to India. Supreme Court stated that public prosecutor can claim act of 
human trafficking to be CIMT but merely claiming for it does not mean that the crime is to be declared 
to be CIMT. 

Child Sexual Offence in Nepal  
Child sexual abuse is any interaction between a child and an adult or another child in which the child is used 
for the sexual stimulation of the perpetrator or an observer. Sexual abuse can include physical or non-physical, 
even virtual as well. Non-physical sexual abuses can include voyeurism, making child to watch pornographic 
materials like movies or even nude pictures etc. Children are regarded to be vulnerable due to various factors. 
Thus, either male child or girl child or child of sexual minority community may experience sexual 
abuse/violence. Children of all age groups, gender, ethnicity, religion, economic status may be victimized of 
sexual abuse.12 World Health Organization (WHO) defines child abuse and child maltreatment as “all forms 
of physical and/or emotional ill-treatment, sexual abuse, neglect or negligent treatment or commercial or other 
exploitation, resulting in actual or potential harm to the child's health, survival, development or dignity in the 
context of a relationship of responsibility, trust or power.” And further Child sexual abuse (CSA) has been 
particularly defined as “the involvement of a child in sexual activity that s/he does not fully comprehend and 
is unable to give informed consent to, or for which the child is not developmentally prepared, or else that 
violate the laws or social taboos of society” by WHO.13 CSA is by no means acceptable in any form.  Nepali 
law has prohibited any form of sexual offence in sec. 219 to 227 of Muluki Criminal Code 2074 (2017). Sec. 
219 prohibits rape, marital rape, statutory rape, incest rape and rape committed by HIV infected person, Sec. 
220 prohibits incest sex, Sec. 221 prohibits sex/rape in detention, Sec. 222 prohibits custodial sex/rape, Sec. 
223 prohibits sexual intercourse or act in office, sec. 224 prohibits sexual harassment, Sec. 225 prohibits child 
sexual abuse, Sec. 226 prohibits unnatural rape and Sec. 227 prohibits bestiality.  
Sec. 225 of Muluki Criminal Code 2074 (2017) prohibits child sexual abuse and define it as “if the person 
takes child to any lonely place in an unusual manner, or holds or touches any sexual organ of, gets his or her 
sexual organ to be touched or held by, or makes any form of unusual sexual behavior with, a child, with the 
motive of having sexual intercourse with the child”.  Further Children Right Act 2075(2018), sec. 66(3) list 
CSA as follows: 

                                                           
11  Kenneth Joseph Coombs et.al v. Nepal Goverment, 11 NKP (Supreme Ct. Nepal 2078). D.no. 10772, Paragraph 12 
12  Sexual Abuse, The National Child Traumatic Stress Network (Jan. 25, 2018), https://www.nctsn.org/what-is-child-trauma/trauma-types/sexual-abuse. 
13  NCBI Bookshelf (Sept. 2, 2023), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5810157/. 
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a) To show, or cause to show, him or her an obscene picture, audio visual recording of other material of 
similar kind or display, or cause to display, such expression or gesture that reflects obscene or sexual 
conduct or behavior to him or her or display, or cause to display, child pornography,  

b) To distribute, store or use any actual or fictious obscene picture or audio-visual material of him or 
her,  

c) To propose, lure, coerce or threaten him or her for sexual activity  
d) To use him or her in the production of an obscene act and materials,  
e) To touch, kiss, hold sensitive parts of body of him or her to touch or hold sensitive parts of won body 

or body of another person or render him or her unconscious with sexual intent or display, or cause 
him or her to display sexual organize, 

f) To use, or cause to use, him or her for stimulating sexual lust or sexual excitement, 
g) To use, or cause to use, him or her for the purpose of sexual gratification, 
h) To engage, or cause to engage, in child sexual exploitation, 
i) To use, or cause to use, him or her with the intent of providing sexual services, 
j) To use, or cause to use, him or her with the intent of engaging in sexual abuse 
k) To use him or her in prostitution or other sexual work  

If we see the data compiled by Nepal police, then it reveals the alarming situation of increasing sexual offences 
and number of children victims below the age of 18 are more than others. Following table shows the data of 
sexual offences recorded at Nepal Police in F/Y 2079/80 and 2080/81 
Table 1Data of sexual offences recorded in F/Y 2079/80 

S.no Sexual Offense F/Y 2079/80 F/Y 2080/81 
1. Rape 2387 2507 
2. Attempted Rape 518 460 
3. Child Sexual Abuse 343 363 
4. Unnatural sex 35 19 
5. Abduction and Rape 59 54 
6. Rape and Homicide 5 5 
7. Human trafficking and Rape 10 19 
8. Sexual harassment at public place 0 19 
 Total 3357 3346 

 

Following data shows that number of child victims are comparatively more than adult victims in sexual 
offence:  

Table 2 Data of victims of sexual offence as per the age group F/Y 2079/80 

S.no Age group of 
victims 

Male Female Total 
F/Y 
2079/80 

F/Y 
2080/81 

F/Y 
2079/80 

F/Y 
2080/81 

F/Y 
2079/80 

F/Y 
2080/81 

1. Below 10 19 14 375 376 394 390 
2. 11-16 13 6 1393 777 1406 783 
3. 17-18 1 0 404 429 405 429 
 Total  33 20 2172 1582 2205 1602 
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Out of 3403 victims of sexual offence 2205 were minors14, it constitutes 64.79% and among them 2172 
(98.50%) were female child whereas 33 (1.5%) were male child. Out of 3489 victims of sexual offence 1602 
were minors15, it constitutes 45.91% and among them 1582 (98.75%) were female child whereas 20 (1.25%) 
were male child. It shows are though male and female both children are victimized of sexual offences, but 
female children are in higher risk of being victimized. In the same way data also reveals that children from 
11-16 years age are more victimized that other age groups.  

Child Sexual Offence as Moral Turpitude Offence: New Paradigm Shift 

The notion of moral turpitude has existed in United States jurisprudence for over two centuries.16 In 1891, the 
term was initially incorporated into the country’s immigration laws.17 Child sexual offence (CSO) has been 
listed as CIMT in different countries. While listing crimes involving moral turpitude US Department of State 
Foreign Affairs mentions rape (including statutory rape by virtue of the victim’s age, sodomy as CIMT.18 In 
the same way Alabama Legislative Act 2024-34119 while listing CIMT listed 1st degree rape, 2nd degree rape, 
sodomy, sexual torture, sexual abuse 1st degree, sexual abuse 2nd degree and sexual abuse of child less than 12 
years old as CIMT. People vs. Massey (1987) stated that child molesting is crime of moral turpitude for 
impeachment and other purposes.20 CIMT are those offence which breach social duty and public morals. This 
principle established by People vs. Massey (1987) was reaffirmed by cases like People vs. Gutierrez 2017, In 
re Lesansky 2001, Tor vs. Lamarque 2006. In Tor vs Lamarque 2006 judiciary stated that “the crime of 
unlawful sexual intercourse, as defined by Penal Code and Hernandez, is a crime of moral turpitude. In the 
same way, in the In re Lesansky 2001 judiciary concluded that such act of CSO is “extremely repugnant to 
accepted moral standards and necessarily involves moral turpitude for purposes of attorney discipline”.21 

Bombay High Court on 28th June 2018 had observed that sexual offences against children involves crime of 
moral turpitude.22 

Though criminal legal system of Nepal provides authority to public prosecutor to claim criminal act to be 
moral turpitude23 in charge sheet, judiciary had ultimate authority to declare certain criminal act to be moral 
turpitude or not.24 Now with regards to CSO, those offences especially rape had ever been declared to be 
heinous crime. Though rape and other sexual offences had ever been criminalized and had never been morally 
accepted by society, but it was not declared to be CIMT. Adv. Jyoti Lamsal filed writ petition regarding it and 
supreme court proactively declared sexual offence esp. rape as CIMT but later in other cases just because 
public prosecutor did not claim the act to be CIMT, judiciary did not decide the perpetrator to conduct CIMT.25 
There was Child Act 2048 (1990) which was specifically focused on best interest of child. This Act also 
prohibited child sexual abuses. Child Act 2048 (1990) was replaced by Children Act 2075(2018) and as per 
sec. 67 of this Act child sexual abuse is declared to be CIMT. As per sec. 67(1)  stated that if it held that a 
person who is serving in any public or private organization commits any offence against the child, the person 
shall be dismissed in accordance with the prevailing law, and, based on the gravity and nature of the offence, 
such a person shall not be deemed eligible for up to ten years to be involved in the future in any act involving 
                                                           
14  FY 2079-80 Annual Infographics-NE, (Nov. 25, 2024) https://www.nepalpolice.gov.np/media/filer_public/9e/4f/9e4f97b3-f7d6-42f2-8843-

e9b1e4affeca/fy_2079-80_annual_infographics_-_ne.pdf. p.3  
15  FY 2080-81 Annual Infographics - NE, (Nov. 25, 2024), https://www.nepalpolice.gov.np/media/filer_public/1e/7c/1e7ccd75-4f92-4937-a15a-

5dd7c2d4061d/fy_2080-81_annual_infographics_-_ne.pdf.  
16  https://digitalcommons.lmu.edu/cgi/viewcontent.cgi?article=3064&context=llr  
17  https://digitalcommons.lmu.edu/cgi/viewcontent.cgi?article=3064&context=llr  
18  https://unlock.org.uk/wp-content/uploads/misc/Annex-A-Crimes-involving-moral-turpitude.pdf  
19  Blackburn, (Nov. 8, 2024), https://www.sos.alabama.gov/sites/default/files/voter-pdfs/Updated%20Version%20of%20Moral 

%20Turpitude%20Crimes.pdf.  
20  Just a moment..., https://casetext.com/case/people-v-massey-54. 
21  Just a moment..., https://casetext.com/case/people-v-massey-54/how-cited?citingPage=1&sort=relevance. 
22  Manupatra, https://updates.manupatra.com/roundup/contentsummary.aspx?iid=14875.  
23  Sec. 32 -`@_ Muluki Criminal Procedural Code 2074 
24  Can be seen from the case laws discussed above in this article “moral turpitude offence in Nepal” 
25  Gha Kumari, NG vs. Nepal Government, D.no. 10408, NKP 2076 
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direct contact with the child or to be appointed, nominated or elected to such a private institution or 
organization. Sec. 67(2) A person who is convicted of child sexual abuse pursuant to this Act or the prevailing 
law shall be deemed to have committed a criminal offence involving moral turpitude.  

“Criminal law is of strict interpretation” is one the important principle of criminal justice system. This is 
because of the rule of lenity also said to be rule of strict construction, which says that if a law is unclear, it 
should be interpreted in favor of the defendant. By using strict construction, judges can make sure that 
defendants are not punished for things that are not clearly illegal.26 The rule of lenity stems from two 
constitutional objectives: first, the separation of powers, as it limits the scope of statutory language in penal 
statutes and does not allow the courts to establish the contours of a crime and its punishment. Second, the rule 
of lenity stems from the wish to “protect the legislature’s constitutional lawmaking prerogative, and to limit 
the courts’ encroachment on a legislative function”.27  

Now, as law is clear about declaring CSO as CIMT, we need not depend upon judiciary to declare perpetrators 
of CSO as offender of CIMT as the basic formula of strict construction is that a court will construe a statute 
only if the statute is ambiguous.28 Till date, there are number of provisions stating about moral turpitude but 
had not defined CIMT and judiciary is only authority which had defined CIMT29. Child sexual offence might 
have been defined as CIMT as legislative wisdom consider it as one of the grievous crimes. Further, children 
who are vulnerable physically and emotionally are victimized thus they are considered as CIMT. In the same 
way, perpetrator do have knowledge about the age factor of minor and harm that will be sustained by victim. 
If we see CSO from the point view of intensity of psychological harm, then it is a specific trauma and recovery 
of victim’s psychosocial harm is demanding. The Directives 2012/29/EU provides CSO victims with the status 
of especially vulnerable victims.30 In the CSO context, factors of especial vulnerability of victims include 
mainly: young age of the victims, the perpetrator’s supremacy, relationship to the perpetrator or dependence 
on the perpetrator, communication difficulties, and the fact that it is a sexual crime. 
Here, we also need to be concerned about the children in conflict with law who were convicted for child sexual 
offences. Children in conflict with law are treated differently than that of adult child, thus law is not clear 
about what if children commit sexual offence against child. It is obviously remarkable paradigm shift to declare 
CSOs as CIMT but need to make clear provisions on juveniles committing sexual offences to minors. If 
children come in conflict with law as s/he committed any delinquent offences then his/her such delinquent acts 
will be counted in the recidivism, children justice system has its own regulations, formulations and principles. 
Justice mechanism to deal with children in conflict with law are different than that of criminal justice system 
dealing with adult perpetrators. Data reveals that number of minors were also involved in sexual offences. For 
instance, as per data published by Nepal Police Fact Sheet F/Y 2080/81, 16 boys below the age of 10, 110 
boys from 11-14 years, 136 boys from 15-16 years and 191 boys from 17-18 were involved in the sexual 
offence.31 Data of F/Y 2079/80 also reported involvement of 2 boys below of age pf 10, 205 boys of 11-16 
and 171 boys from 17-18 years were involved in the sexual offence.32 The major question to be addressed if 
“will these juveniles will also amounts to have committed CIMT or not?” This question is to be clearly 

                                                           
26  strict construction definition · LSData, https://www.lsd.law/define/strict-construction. 
27  Lii, Rule Of Lenity, US Law https://www.law.cornell.edu/wex/rule_of_lenity. 
28  Himebaugh, D. A. (2011). Tie Goes to the Landowner: Ambiguous Zoning Ordinances and the Strict Construction Rule. The Urban Lawyer, 43(4), 

1061–1083. http://www.jstor.org/stable/41638051 
29  We can see case laws discussed above, where certain crime was declared to be CIMT whereas some are not.  
30  Slávka Karkošková, (Dec. 18, 2015), https://ja-

sr.sk/files/11%20Karko%C5%A1kov%C3%A1_What%20makes%20child%20sexual%20abuse%20victims%20especially%20vulnerable.pdf.  
31  FY 2080-81 Annual Infographics - NE, (Nov. 25, 2024), https://www.nepalpolice.gov.np/media/filer_public/1e/7c/1e7ccd75-4f92-4937-a15a-

5dd7c2d4061d/fy_2080-81_annual_infographics_-_ne.pdf. 
32  FY 2079-80 Annual Infographics-NE https://www.nepalpolice.gov.np/media/filer_public/9e/4f/9e4f97b3-f7d6-42f2-8843-e9b1e4affeca/fy_2079-

80_annual_infographics_-_ne.pdf  



155Child Sexual Offence as Moral Turpitude Offence

155 
 

addressed by the legislation, principle of children justice system and criminal justice system need to go in 
parallel path of justice.  

Conclusion  

There is no clear definition on CIMT and Nepali criminal justice system depends upon judiciary to define and 
interpret certain crime to be of moral turpitude. Though public prosecutor is provided with right and authority 
to claim certain crime to be CIMT, it’s judicial authority to define and punish the perpetrator. If judiciary did 
not find certain act to be of moral turpitude, then s/he will not be convicted on CIMT based on claim of public 
prosecutor.  Whereas Children Right Act 2075 in sec. 67 clearly defined CSOs as CIMT. Child victims of 
sexual abuse are regarded as vulnerable as they are physically and psychologically vulnerable. The impact of 
sexual abuse on childhood may create suffering in their adulthood. CSOs had ever been morally denied. In 
fact, child marriage was not criminalized if we see our legal history but sexually abusing or violating child 
was never accepted by society as well. Defining CSO as CIMT is very new paradigm shift in criminal law 
arena of Nepal, but some uncleared issues are to be addressed.  
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Abstract 

Drug trafficking is one of the heinous crime, which destroy the human life slowly and gradually and ultimately 
reach to the death. This type of offence not only impacts the single individual or family but whole nation to the 
globe in the long run. It is a type of mental/ silence genocide that destroy the mass. Besides the life threat, it 
creates social and national insecurity, economic crisis and backwardness, loss of reciprocity between 
individual social and so on. Human resources is the is the most significant means of the national prosperity 
and among them the product age group i.e.(15 to 64) is another back bone. But if these age groups became 
the victim of the drug users and smugglers world, there will be unrecoverable loss of all the aspects; 
socioeconomic, legal political and so on.  However, it is not the easy to combat, yet that can be control. 

Therefore, the paper has tried to find out the relevancy of drug trafficking issue in national and international 
perspective through the conceptual frame work, along with its national and international bodies and 
instruments. It also tried to highlight the Nepalese situation significantly, through the eye of Supreme Court. 
And it has also pointed out problems and as well significant suggestions. 

1. Introduction 

The word ‘drug’ can be understand into two folds, (i) a chemical substance, especially prescribed by a 
medically authoritative person, that is used in the diagnosis, treatment, or prevention of a condition or disease 
with the limited doses and time.(ii) And at the same time, the consumption of same substances without the 
recognized prescription for regularly in long runs of the time with multiple dosages at a time, that is recognized 
as Narcotic Drug. In short, it is called use and misuse of the drug too. A long consumption of narcotic or 
hallucinogen substances that affects the central nervous system and is used recreationally for perceived 
desirable effects on personality, perception, or behavior. Many recreational drugs are used illicitly and can be 
addictive. So, it is significant to warm with the wordily, drug before reaching to its criminal behavior of it. . 
Hence, the drug which is illegally transact is known as the offence of drug trafficking and categories into 
criminal activities. 

Drug Trafficking is a serious criminal offense which is arise due to the supply and consumption of controlled 
narcotic substances. It is transnational form of organized crime that has a global chain of connection, from 
individuals to institutions. The world society is moving towards the complex social behavior bound with the 
human anxieties, suffocation and competitive desire. So, in order to struggle with this situation, the individuals 
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are taking the support of narcotic drug consumption, which is promoting the trafficking as an output. Hence, 
it is globally complicated issue, including Nepal, as its market is constantly evolving, undermining economic 
and social development and contributing to crime, instability, insecurity and the spread of HIV. 1 This industry 
is also responsible for the trafficking of humans, particularly women and children, for the purposes of sexual 
exploitation2 as a promoted transaction. 

Drugs are dangerous for an individual’s health and pose a significant threat to public safety, at the same time, 
it is the source of income for organized crime, and it fuels corruption in politics that is destroying the whole 
governing system of the any nation.3 Furthermore, it is also becoming the supportive backbone of the 
increasing international terrorism and that's why it is a great challenge for national and international security. 

However, various national and international laws, agreements & treaties are being made in order to tackle this 
threat, but it is unfortunate that the effort is not being effective and is scattering as the global pandemic. So, it 
is the most significant concern for us, to know about the important overview on drug trafficking, after all we 
are also the member of global family. 

 We are also in critical phase in regard of the problem of trafficking and consumption of drugs, due to which 
increasing the rating system rapidly in the active age groups of the country and is a serious issue. On the other 
hand, Nepal is going to be the main transit hub for the drug trafficking in the international scenario. For this, 
Nepal Police is highly responsible body for investigation. That’s why, time and again the news of seizing and 
apprehending of the drugs and involved criminals came into limelight. But the result is not satisfactory. 

2. Concept of Drug Trafficking 

I: Meaning  

Drug trafficking is selling, transporting, importing or distribution illegal drugs from one place to another place 
or one country to another. In other words, it is an unlawful supply of psychotropic substances, such as heroin, 
cocaine, marijuana, or other illegal drugs in the domestic to global market. It is organized formed of crime 
which has the connection of national to transnational gang. Such illicit trade of the drug continues to hold back 
economic and social development, while disproportionately impacting the most vulnerable and marginalized, 
and it constitutes a fundamental threat to security and stability in some parts of the world.4 

II: Definitions 

According to the Black’s Law Dictionary, Drug Trafficking is, “the act of illegally producing, importing, 
selling, or supplying significant amounts of a controlled substance.” 5 

According to the Model Criminal Code 

 A person commits the criminal offense of trafficking in   narcotic drugs and psychotropic substances when he 
or she, unlawfully: a) produces; b) manufactures; c) extracts; d)prepares; e) offers or offers for sale; f) 
distributes; g) sells; h) delivers on any terms whatsoever; i) brokers; j) dispatches or dispatches in transit; (k) 
transports; or  (l) imports or exports any narcotic drug or any psychotropic substance.6 

According to Article 3 of United Nations Conventions against Illicit Traffic in Narcotic Drugs and 
Psychotropic Substances, 19887 

                                                           
1  www.unodc.org 
2  www.ashevillerecoverycenter.com 
3  id 
4  https://www.unodc.org 
5  Bryan A. Garner, Black's Law Dictionary Ninth Edition,Pg.1635  
6  Model Criminal Code, Volum1, 2001, Section 14 Article, 170.1, UNITED STATES INSTITUTE OF PEACE PRESS, Washington, D.C. 
7  https://lawcommission.gov.np  
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i) The production, manufacture, extraction; preparation, offering, offering for sale, distribution, sale, 
delivery on any terms whatsoever, brokerage, dispatch, dispatch in transit, transport, importation or 
exportation of any narcotic drug or any psychotropic substance contrary to the provisions of the 1961 
Convention, the 1961 Convention as amended or the 1971 Convention;  

ii) ii) The cultivation of opium poppy, coca bush or cannabis plant for the purpose of the production of 
narcotic drugs contrary to the provisions of the 1961 Convention and the 1961 Convention as amended. 

III.  Global overview on Drug related issues8 
a. Drug Use 
 Globally, the report estimates that 292 million people worldwide are using drugs. Mostly Cannabis, 

Opioids, Cocaine, Ecstasy are the consuming drug. 
b. Cultivation and Production 
 The global production of opium and heroin in tons between 2022 and 2023 is 1,990 and 182-196 

respectively. 
c. Criminal Justice 
 Organized criminal groups are exploiting instability and challenges related to the rule of law 

carryout drug trafficking and other crimes. In 2022 there are 2.2 million formal contacts with police, 
1.2 million are prosecuted, and 660,000 are convicted. 

d. Causes of increase in Drug Trafficking: 

• Conflict zones as magnets for synthetic drug production  

• A possible growing capacity to manufacture amphetamine in Ukraine if the conflict persists 

• The environmental impacts of drug markets 

• Ongoing gender treatment gap and disparities in drug use and treatment 
IV. Global Instruments and Mechanism for Against Illicit Drug Transaction: 
After the establishment of UNO in 1945, the whole world is governed by this supra national body. And most 
of   

• International drug laws:9 

1.   Single Convention on Narcotic Drugs of 1961 as amended by the 1972 Protocol 

2.   Convention on Psychotropic Substances of 1971 

3.  United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances 
of 1988 

• THE UN SYSTEM10 

 The UN System operates action against Drug Trafficking through, Task Force on Transnational 
Organized Crime and Drug Trafficking, advocates a rebalancing of the international policy on drugs, 
to increase the focus on public health, prevention, treatment and care, economic, social and cultural 
measures. Its work in countering the world drug problem is based on three major international drug 
control treaties. They are: 

                                                           
8  UNITED NATIONS OFFICE ON DRUGS AND CRIME Vienna, World Drug Report 2024, UNITED NATIONS New York, 2024 
9   https://transformdrugs.org 
10   Id 
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a) The Commission on Narcotic Drugs (CND)  

b) The International Narcotics Control Board (INCB) 

c) The World Health Organization (WHO) 

d)  The United Nations Office on Drugs and Crime (UNODC)  

3. Drug Trafficking in Nepal 
Before study and analyzed the drug trafficking issue in Nepal, first it is more significant to deal with the history 
and contemporary situation of drug consumption to addiction in Nepal, because these two are the interrelated 
and linked activities in drug. 

• Drugs Users Trends & Addiction in Nepal 

 Nepal is a multi-caste & ethnics and of multi culturally harmonized country which has the domination of 
Hindu religion with the various sects of Aryan and Mongolian, bond of rites and ritual. In this regard, the 
practice of intoxication in the name of religion is of anciently adopted habit of Nepalese. During the holy 
festival like, Shivaratri and Holi purnima, mostly of Hindu Aryan, specially joggies, the holy persons 
along with others  followers enjoy the day with the consumption of soft drugs, marijuana and hashish 
from the early history as the Prasad of lord Shiva and for ceremony of Holika Dahan, respectively.  

 However, in decades of 1960s, in the Northern America the drug, the hallucinogens like marijuana and 
LSD were was very popularly among the youth of college and university. So, the former Military 
Conscription prohibits them on used and abused of such drugs.  After the restriction, those Americans 
youths made Nepal as a secure destiny of drugs where cannabis, Bhang, Marijuana and weeds were legal. 
Then the time, the flow of Hippies made Nepal Hippi Paradise as well as the historical Basanta Pur’s 
Jhochen as Freak Street.11  

 With this tag, the culturally and traditionally consumption of organic soft intoxicants turned into foreign 
exported hard chemical drugs such as cocaine, heroin, LSD (Lysergic Acid Diethylamide), morphine, 
nitrazepam, buprenorphine, etc., with the mode of administration from smoking to ingesting or injecting, 
occasionally by the holy person into addiction by productive age groups.12  

• National Recent Data of Drug Users in Nepal13 

 According to the Survey, there are 1,30,424 number of current drug users in Nepal, of which 8,732 are 
women (6.7 percent) and 1,21,692 are men (93.3 percent), with the average annual growth of 5.06 percent 
from 2069 to 2076. The highest proportions of drug users were reported in Bagmati Province (35.6 
percent) and the lowest proportion in Karnali Province (1.4 percent). The unemployment’s are of highest 
percentages (39.7) and pensioners are in lowest (0.2).  Likewise other various significant aspects are 
discussed below: 

a. Age group 

 Most drug use studies show that, on average, some drug use begins at an age younger than nineteen years. 
As per survey 1, 00,165 (76.2 percent) drug users were below the age of 30 years. 

• Mean age of first drug intake 
    Inhalants15 years 
    Cannabis 17 years 
   Opiates 19 years 

                                                           
11  Rabiraj Thapa, Need for change in drug control in Nepal NBC Magazine 2073 annual publication, Narcotics Control Bureau, Kathmandu , pg 24 
12  Nepal Drugs Users Survey,2076,Government of  Nepal, Ministry of Home Affairs, Narcotic Drug control section , 
13  Id  
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  Tranquilizers 20 years 
  Stimulants 20 years 

Hallucinogens 22 years 
b. Reasons for starting drug use (Multiple responses) 

  Peer pressure - 89.4 percent 
  Recreation -72.1 percent 
  Curiosity - 62.5 percent problem 
  Feeling happy - 45.6 percent 
  Mental stress - 30.6 percent 
  Family problem - 18.9 percent 
  Depression - 14.9 percent 
  Academic - 8.9 percent 

c. Lifetime drug use (Multiple responses) 
  Cannabis 84.7 percent 

Tranquilizers 73.1 percent 
 Opiates 46.8 percent 
 Inhalants 3.9 percent 
Stimulants 2.4 percent 
Hallucinogens -1.1 

d. Infected Diseases 

92.8 percent of total drug users were found as they knew that HIV/AIDS, Hepatitis B/C can be 
transmitted by sharing syringes. 

• Nepal is Transit hub in Drug Trafficking 

 Drug trafficking problem is an international menace and Nepal also has not remained free from its 
tentacles.14 The consuming trend of the Cannabis is widely grown in almost every part of Nepal since 
time immemorial, especially in the high regions of mid-west and far western part. 

For addressing of the growing demand of Indian market, in the southern part illicit cultivation of Cannabis 
plants is lured15. However, every year law enforcement agencies destroy large areas of illicit cultivation of 
cannabis plants in southern part of Terai regions. But, marijuana, hashish and hashish oil are illicitly produced 
and smuggled is rooted.  Besides cannabis, Nepal has highly favourable climatic environment in producing 
Opium. However  traces of its cultivation of has not been found in substantive quantity but the possibility of 
its  expansion can never be ignored as the tendency of growth of opium producing pockets especially  in 
Southern Tarai area has been widely traced.   

The Narcotics Control Bureau (NCB) of Nepal Police ( up to the date July 2, 2022 )16: 

A: Seized Drugs  

Seized following kinds and quality of Narcotic Drug of last 70 months (from the fiscal year 2016/17 to April 
of FY 2021/22). Among the drugs seized, marijuana and hashish, which are produced in Nepal top the chart. 
During the period, Nepal Police has seized  

                                                           
14  UNGASS Goals on Control of Precursors - South Asia 
15  Id 
16  https://myrepublica.nagariknetwork.com 
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I. 38,995 kg and 511 grams of marijuana,  

II. 7,777 kg and 892 grams of hashish have been recovered. 

III. 536 kg and 770 grams of opium  

IV. 109 kg  333 g of heroin  

V. 26 kg 660 g of cocaine were seized. According to the police, heroin and cocaine were  

Smuggled into Nepal from outside and most of them go to third countries via Nepal. 

B:  Apprehended offenders 

 27,000 arrested, among them 26,462 are Nepali people and 982 were foreigners, in them also are mostly 
Indian Nationals. 

C:  Internal drugs trafficking on the basis of users Source  

  Friends - 67.7 percent 

  Mobile drug seller -14.1 percent 

  Medical store - 8.4 percent 

  Other stores7.2 percent 

  ICT 2.5 percent & others 0.4 percent  

D:  Nepal turning into a drug trafficking transit point17 

A large amount of drugs like marijuana, hashish, and opium is trafficked to India and Brown sugar, heroin, 
and cocaine are brought to Nepal from India as chain of vice versa through the Nepal-India open border 
checkpoints. However, drug trafficking has been a major income source for purchasing weapons which are 
used in the war-torn countries such as Afghanistan, Pakistan, Iraq, Yemen, African countries Libya, Sudan, 
Somalia, Mali, and Congo. So, besides these countries, China, Malaysia, Bolivia, Poland, Turkey, Russia, 
Canada, and Brazil, Thailand, Denmark and other 33 nationals’ drug traffickers chose Nepal as a transit point 
for trafficking drugs taking advantage of its weak security system.  

E: The New trends in Drugs18 

• In the interval of each three 3 decades  updates the new trends 

• In the 1960s, culture of hippie was developed, then the thousands of whites came to Nepal in the 
way to Europe.  

• The trend of use of needle was increased, in the 1990s for drug consumption, 

•  Now from this 2020, the online illicit drug transaction is expanding. 

 F:  Drugs after covid-1919 

• Promoting drug trafficking, 

• The use of private air transportation is increasing for the smugglings, 

• Increase in the use of water way 

• Increased in use of contactless means (such as the dark web, bit coin, etc.); 

                                                           
17  https://english.khabarhub.com/ 
18  Surakshit Jeevan, A Journal of Drug Control, Vol. 14, June 2022. No.1, pub. by Ministry of Home Affairs and Narcotic Drug Control Section.. 
19  Id 
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There has been an increase in the use of 'take away' dosages in Nepal 

VI. Policy and Institution to control the Drug Trafficking in Nepal 

Nepal has ratified all the three UN Conventions related with the Drug Trafficking and has incorporated in the 
prevailing Acts. There are mostly two Acts to regulate this offence, on the basis of the drug categories, they 
are: Narcotic Drugs Control Act, 2033 and Drugs Act, 2035 (1978) 

4. Convention Ratification and Adherence20   

Convention adherence The Government of Nepal has ratified the three UN Conventions related to 
narcotic drugs, namely:  

• The Single Convention on Narcotics Drugs, 1961 (as amended by the 1972 Protocol) in the date 
29/6/1987 (A) , 

•  The United Nations Convention against Illicit Traffic in Narcotics Drugs and Psychotropic 
Substances, 1988 in the date24/7/1991 (A)  

• The Convention on Psychotropic Substances 1971, in the date9/2/2007 (A) 

II:  Legislation 

 Standing with these above mentioned international instruments, Nepal has commenced various legal 
frame work to regulate drug and narcotic drug trafficking crime which are discussed below: 

1. Narcotic Drugs Control Act, 203321 

It is a single Act that regulates the action against narcotic drugs trafficking. An offence related to this 
Act is organized crime and has extra-territorial jurisdiction. This Act is applicable to all Nepali 
citizens or foreigners, who conduct the transaction, export or import of narcotic drugs from or into 
Nepal against the aforementioned act while residing in Nepal22. The main provisions are discussed 
into following headings:  

a) Definition23  

1. Cannabis/marijuana,a 

2. Medicinal cannabis, 

3. Opium, 

4. Processed opium, 

5. Medicinal opium, 

6. Plants and leaves of coca, and 

7. Any substances prepared by mixing opium and extract coca, including mixture. 

b) Acts of crime of Narcotic Drugs Trafficking24 

The acts prohibited by Narcotic Drugs Control Act are listed below: 

1. Cultivation, production, preparation, buying, selling, export, import, trafficking, sortation or 
consumption of cannabis/ marijuana, 

                                                           
20  LIST OF MULTILATERAL TREATIES TO WHICH NEPAL IS A PARTY AND A SIGNATORY, Pub, Government of Nepal, Ministry of Law, 

Justice and Parliamentary Affairs, Revised :   March 2018 
21  Narcotic Drugs Control Act, 2033 
22  Section 2 
23  Section 3 
24  Section 4 
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2. Cultivation of opium or coca or production of opium or coca leaves or other narcotic drugs, 
3. Manufacturing or preparing narcotic drugs, 
4. Selling and distributing narcotic drugs, 
5. Export or import of narcotic drugs, 
6. Purchasing, storing, processing or conducting any trafficking of narcotic drugs.  

c) Jurisdiction and burden of proof25 

1. An offence related to narcotic drugs is organized crime and has extra-territorial jurisdiction.  

2. The Act states the burden of proof is on the defendant, which means that in case any narcotic drug 
is found to be in possession of any person or if any evidence is found that cannabis/marijuana, 
opium or coca is being cultivated or had been cultivated on any farm of a person or if any 
substance that has been partly processed for the manufacture or production of any narcotic drug 
or any residue left after such product is found to be in possession of any person, such person has 
the burden of proof to the effect that he/she has obtained or possessed such substance under law. 
If he/she fails to do so, he/she is deemed to have committed an offence punishable under the 
Narcotic Drugs Control Act.26 

d) Punishment for the offences 

I. Anyone who cultivates up to 25 cannabis/ marijuana plants shall be punished with 
imprisonment for up to three months or with a fine of up to Rs 3,000. 

II. Anyone who cultivates more than 25 cannabis/ marijuana plants shall be punished with 
imprisonment for a term of three years or with a fine from Rs 5,000 to Rs 25,000. 

III. Anyone who produces, prepares, purchases, sells and distributes, exports or imports, trafficks 
and stores cannabis/ marijuana shall be punished as follows: 

•  Imprisonment for a term of up to three months or with a fine of up to Rs 3,000, if it is up 
to 50 grams. 

• Imprisonment for a term from one month to one year and with a fine from Rs 1,000 to 
Rs 5,000, if it is between 50 and 500 grams. 

• Imprisonment for a term from six months to two years and with a fine from Rs 2,000 to 
Rs 10,000, if it is between Rs 500 grams and 2 kg. 

• Imprisonment for a term from one year to three years and with a fine from Rs 5,000 to 
Rs 25,000, if it is between 2 and 10 kg. 

• Imprisonment for a term from two years to ten years and with a fine from Rs 15,000 to 
Rs 100,000, if it is 10 kilograms or more than this. 

Anyone who cultivates opium poppy or coca bush shall be punished as follows: 

• With imprisonment for a term of one year to three years or with a fine of Rs 5,000 to Rs 
25,000, in case of the cultivation of up to 25 plants     

• With imprisonment for a term from three years to ten years and with a fine from Rs 25,000 
to Rs 100,000 in case of cultivation of more than 25 plants 

                                                           
25  Section 12 
26  Section 14 
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Anyone who commits any other prohibited acts other than consumption of opium, coca, or any 
other narcotic drugs made therefrom and cultivation of such plants shall be punished as 
follows: 

• With imprisonment for a term from five years to ten years and with a fine from Rs 5,000 
to Rs 25,000 for anyone doing a transaction of the drug up to 25 grams 

• With imprisonment for a term from 10 years to 15 years and with a fine from Rs 70,000 
to Rs 200,000 for anyone doing a transaction of the drug from 25 grams to 100 grams. 

• With imprisonment for a term from 15 years to life imprisonment and with a fine from Rs 
500,000 to Rs 2.5 million for anyone doing a transaction of the drug in any quantity more 
than 100 grams. 

2. Drugs Act, 2035 (1978) 

This Act is expedient to prevent the misuse or abuse of drugs and allied pharmaceutical substances and false 
or misleading information relating to the efficacy and use of drugs and to control the production, sale, 
distribution, export, import, storage and consumption of those drugs which are not safe for public consumption, 
efficacious and of standard quality. 

I:  Manufacture, Sale, Distribution, Export and Import of Drugs27 

• Recommendation letter to be obtained to establish drug industry28, 

•  Product license to be obtained29, 

• Registration of drug30,  

• Recommendation letter to be obtained for exportation or importation of drug31,  

• Registration of name for sale and distribution of drug32,  

• Sale and distribution of registered drugs only33,. 

• Validity period and renewal of product license, recommendation letter and certificate34 

II:  Quality Standard of Drugs35 

• Drugs to be safe for public consumption, efficacious and of quality standard36  

• Prohibition on manufacture, sale, distribution, export, import, storage or consumption of drug not 
conforming to prescribed standard37  

• Return of drug which is not safe for public consumption, efficacious and of quality standard38, 

• Provision of compensation39,  

                                                           
27  Chapter2 
28  Number7 
29  Number8 
30  Number8A 
31  Number9 
32  Number10 
33  Number10A 
34  Number11 
35  Chapter- 5 
36  Number12 
37  Number13 
38  Number14 
39  Number15 
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• Submission of letter of guarantee to Department40,  

III:  Categorization of drugs41: 

It has categories the authorities’ persons for prescribing the drugs. 

IV:  Prohibition on misuse or abuse of drugs42,  

V:  Prohibition on false or misleading advertisement of drugs43  

VI:  Powers of Government of Nepal to prohibit manufacture, sale, distribution, storage, transportation, 
export, import or consumption of drugs44, 

VII: Prohibition on manufacture, sale, distribution, dispensing or storage without making arrangement 
of required human resource or resources45, 

 VIII: Prohibition on adulteration in drugs and sale of adulterated drugs46, 

XI: Disclosure of system of drug and other particulars while manufacturing   drug 33. Narcotic and 
poisonous drug to be kept safely47 

X:  Penalties48: 

 Under this Act, the punishment shall be with imprisonment from one year to life imprisonment and fine up to 
Five Thousands Rupees to one lakh, according to the gravity of the offence. 

3. Others49 

 Besides these two Acts there are some other plans and polices against drugs and they are: 

• National Drug Control Policy, 

• Drug Control Action Plan, 2075  

• Treatment and Rehabilitation Centers for Drug Users Operating Manual, 2075 

• Guidance to the local level regarding the implementation of drug control and prevention 
programs, 2076  

• Oral Drug Substitution Treatment Practice Guidelines, 2070 

• Procedure for Operation of Treatment and Rehabilitation Center for Drug Users in 
Partnership, 2075 

5. Institutional Bodies to control the Drug Trafficking in Nepal 

The Ministry of Home Affairs is the main central agency for drug control. According to Nepal Government 
Division of Work Regulation 2074, the work related to drug control is the work of the Ministry of Home 
Affairs. Regarding drug control, there is an institutional arrangement under the Ministry of Home Affairs as 
follows50: 

                                                           
40  Number16 
41  Number17 
42  Number18 
43  Number19 
44  Number25 
45  Number28 
46  Number29 
47  Number32 
48  Section 35&35 
49  https://www.moha.gov.np 
50  Id 
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i. High level drug control national directive and coordination committee chaired by the Minister of 
Home Affairs. 

ii. Narcotics Control Executive Committee under the coordination of Home Secretary 

iii. Narcotics Control Branch where the Joint Secretary appointed by the Ministry of Home Affairs acts as 
the Chief Narcotics Control Officer 

iv.  Narcotics Control Bureau Nepal Police offices at the local level 

v.   Armed Police Force Nepal and local offices district administration offices 

vi.  Others:  

• Ministry of Health and Population,  

• National Center for AIDS and Sexually Transmitted Diseases Control 

vii.  Department of Drug Administration 

It is a National Medicine Regulatory Authority of Nepal especially concerned with regulation of Medicine and 
Medicine related technological products. It aims to conduct its activities based on objectives of Drugs act, 
2035 and various rules and regulation51  

6. Supreme Court role in controlling the Drug Trafficking 

The case related to drug is very sensitive then other types of criminal cases because other types of criminal 
cases may be hamper for the individual or the groups or community, but the issue of either trafficking or 
consumption of drug hit the whole nation or the globe. Therefore the court is one and only that body which 
has power and authority to impose a liability for the offender for the reduction of such offences through 
interpretation and decisions. However, comparatively the role of Nepalese court seems indifference. The 
judgments are bias full, with the intention of protecting of the offenders. Here are some exemplary decisions 
that to prove the above statements: 

I. Gordon William Robinson v HMG52 

Gordon William Robinson was an offender he was caught red-handed at Kathmandu airport with 2.3kg of 
heroin hidden in his shoe and luggage in 2002. A special court fined the notorious British drug trafficker Rs 
1.7 million and sentenced him to 17 years in prison after he confessed to smuggling the drug from Mumbai to 
Nepal through the Sunauli border. 

But on 23 April 2003, the Supreme Court justices Krishna Kumar Barma and Baliram Kumar acquitted 
Robinson on grounds of insufficient evidence, which let him to leave Nepal immediately. Then once again put 
Nepal under close scrutiny of international drug enforcement agencies. And many enquiries from Interpol and 
other agencies at the Narcotic Drug Control Law Enforcement Unit in Baneswor, as Interpol was convinced 
the evidence was irrefutable and sufficient, but only want to how he was allowed to slip out of the country.   

Then Nepal Bar Association and several prominent lawyers have protested the verdict and have filed for a 
retrial at the Supreme Court. Attorney General Sushil Pant filed the appeal.  

Full bench of Hon'ble Judges Mr. Dilip Kumar Paudel, Mr. Kedar Prasad Giri, Mr. Chandra Prasad Parajuli 
decided the case 2061/7/26/5, "The decision of double bench was overturned and the indictment, the defendant, 
Gordon William Robinson, was convicted guilt against an offense under clause (d)(e)(f) of section 4 of the 

                                                           
51  https://www.dda.gov.np 
52  N.K.P.2061 Decision No.7421 Issue 8 
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Narcotics (Control) Act, 2033 and sub-section (1) of section 14 of the Narcotics (Control) Act, 2033 and  
approved the decision of the special court of Rs 1.7 million and sentenced him to 17 years in prison". 

II. Raju Lama v GoN53 

Since the nature of narcotics crime is an organized crime, in this kind of crime, there is a situation where all 
the main actors are not the main perpetrators and accomplices, but if we accept the appeal of the Government 
of Nepal, then the above legal provisions contained in section 17 of the Narcotic Drugs (Control) Act, 2033 
are not only null and void. It seems that the intention of the legislature to punish those who commit conspiracy, 
attempt, abettor, misleading, will be disappear. Even the court cannot interpret the legislative intention to be 
aimless. 

III. Manish Manandhar and others v GoN 54 

Section 4(f) of the Narcotic Drugs Control Act, 2033 classifies those who purchase, store, possess or distribute 
narcotic drugs as one crime, while 14(1)(g) puts those who consume drugs other than marijuana under another 
category 14(1) (e) has provided punishment. 

 And the acts smuggling and others are kept as serious crimes, while in use is given a lesser punishment. It 
would be clear that the law does not intend to confiscate vehicles used for consumption. 

Section 4(f) of the Narcotic Drugs Control Act, 2033 classifies those who purchase, store, possess or distribute 
narcotic drugs as one crime, while 14(1)(g) puts those who consume drugs other than marijuana under another 
category 14(1) (e) has provided punishment. 

 And the acts smuggling and others are kept as serious crimes, while in use is given a lesser punishment. It 
would be clear that the law does not intend to confiscate vehicles used for consumption 

7. Challenges of controlling of the Drug Trafficking Nepal 

• Weak and out dated legal punishment system 
• Corruption and lack of accountability 
• Judicial Delays 
• Inadequate resources and training 
• Open and cross broader challenges 
• Weak enforcement of international commitment 
• Socioeconomic impact and domestic cultivation of drug 
Global experience resemble with Nepal: 55 
• Global market for synthetic stimulants expanding 
• New trafficking routes 
• New technologies: 
Besides all the physical means, the online drug trafficking has increased the availability of drugs on the 
illicit market56 

• Misuse of prescription drugs:  

The misuse of prescription drugs, such as painkillers containing synthetic opioids, tranquillizers 
containing benzodiazepines by the users as well as the suppliers. 

• Data collection and analysis:   

                                                           
53  NKP 2071,Issue 5, D.N.9164 
54  NKP 2075, Issue: 6, D.N.10033 
55  https://www.unodc.org 
56  https://www.incb.org 
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The data collection and analysis system is  tough in this crime no doubt but in our context the this task is 
very rare which shows that the stakeholders are silence in their responsibility.  

8. Solutions for improvement 

• Update and Strengthen the Legal framework 
• Fast track hearing system to penalized the offender 
• A healthy coordination and cooperation between the three mechanism i.e. investigation; 

Prosecution; and adjudication 
• Combat corruption as well as politicization and zero tolerance in drug issue  
• Effective coordination between trans boarder countries and other international agencies  
• Trend of campaigns for mindfulness motivation in youth circle  

9. Conclusion 

Hence, Drug trafficking is organized form of crime which is scattering in the whole world through illicit trade 
involving the cultivation, manufacture, distribution and sale of substances which are subject to drug 
prohibition laws. Only narcotic substances are not always in the definition of the drug, there includes the 
regular consumable medicated substances too. It is danger position due to the excessive amount of drug 
consumption and trafficking, which is obviously global threat. Large numbers of the global productive age 
groups are engaging in the drug addiction which is really challenging to revive them in the good human 
resources. However, many laws and regulations are also recognizing and enforcing by the international system 
(UN), in compare to the increasing rate of the addicts and traffickers, the output seem null. There are 
innumerable causes behind it, such as increase in the global threats of the war, increase in the terrorist activities, 
weak enforcement of laws by  the party states, increase in technology, recent COVID pandemic, encroachment 
of globalization in the individual rights and liberties and so on.  

Now, after isolating Nepal from this global mob, it seems more vulnerable because our country herself is in 
very miserable victimized by this pandemic of drug, either users or traffickers. Since, the last some decades 
due to the political instability, the nation has is unable to cope with such threats by which the criminal activities 
are expanding their transactions in Nepal or through Nepal as a transit hub. So, it is important to make 
significant changes in legislation and enforcement to dedicate for the control of this crime. 

10.  References: 
1. Narcotic Drugs Control Act, 2033 
2. Model Criminal Code, Volum1, 2001, 
3. Bryan A. Garner, Black's Law Dictionary Ninth Edition,Pg.1635 
4. United Nations Office on Drugs and Crime Vienna, World Drug Report 2024, 
5. UNGASS Goals on Control of Precursors - South Asia  
6. List of Multilateral Treaties to which Nepal is a Party and a Signatory,  
7. Need for change in drug control in Nepal NBC Magazine 2073 annual publication, Nepal Drugs Users Survey, 

2076, Government of Nepal,  
8. A Journal of Drug Control, Vol. 14, June 2022. No.1 
9. https://lawcommission.gov.np  
10. www.unodc.org 
11. https://www.dda.gov.np 
12. https://www.unodc.org 
13. https://www.incb.org 
14. https://transformdrugs.org 
15. www.ashevillerecoverycenter.com 
16. https://myrepublica.nagariknetwork.coma 
17. https://english.khabarhub.com 



169The Right to Anticipatory Bail

jif{ % c° !

169 
 

 
 
 

The Right to Anticipatory Bail: 
Examining its Denial in Nepal through an Indian Law Lens 

 

Bivek Chaudhary1 
 

Abstract:  
A well-established body of bail law is essential for a judicial process that is attuned to social issues. Personal 
liberty is one of the cherished objects of the Constitution and deprivation of the same can only be in accordance 
with law. The principle of bail is universally recognized across judicial systems worldwide. In legal terms, 
'bail' refers to the process of securing the release of a person awaiting trial or appeal by depositing a 
guarantee to ensure their appearance before the authorities at the designated time. This article, titled "The 
Anticipatory Bail in Nepal in Comparison to India: The Fundamental Right That Law Forgot or Deliberately 
Ignored in Nepal?” deep into the critical examination of anticipatory bail as an essential legal safeguard for 
personal liberty. While India explicitly recognizes anticipatory bail within its legal framework, Nepal lacks 
such a provision, raising questions about the protection of fundamental rights. The article explores the 
constitutional significance of bail, rooted in the principle that "bail is the rule and jail is the exception," and 
compares the legal philosophies of Nepal and India. It differentiates between bail, anticipatory bail, habeas 
corpus, and the classification of offenses, providing a comprehensive analysis of their roles in safeguarding 
individual freedom. Through Analyzing the jurisprudence, legal precedents, and procedural mechanisms, this 
study aims to shed light on the urgent need for anticipatory bail in Nepal, questioning whether its absence is 
an oversight or a deliberate legal omission. 
Keywords:  Wrongful Allegations, Release on Bail, Innocent Until Proven Guilty, Detention Before Trial, 
Judicial Authority, Anticipatory Bail, Nepalese Legal System. 
 
I. Introduction:  
Bail protects the presumption of innocence and personal liberty, while anticipatory bail provides a proactive 
safeguard against the risk of unjust detention. The Concept of Bail is deeply connected with the Liberty. The 
liberty of an individual is a matter of great constitutional importance in our system of governance2. Moreover, 
the liberty of the citizen is a priceless freedom sedulously secured by the Constitution. Even so, during times 
of emergency in compliance with the provisions of the Constitution the said freedom may be curtailed but only 
in strict compliance with statutory formalities which are the vigilant concern of the courts to enforce3. The 
Five Judge Bench of the Apex Court of India held that if any information disclosing a cognizable offence is 
led before an officer in-charge of Police Station satisfying the requirements of Section 154(1) Cr.P.C., such 
Police Officer is let with no other option except to register a case on the basis of such information and it is 
mandatory, however arrest of accused immediately on registration of FIR is not mandatory4.  A Constitution 

                                                           
1  Chaudhary is student of Law at Nepal Law Campus. He Can be reached at chaudharybivek.ad@gmail.com  
2  Rameshwor Lal v. State of Bihar , A.I.R, 1968 S.C. 1303 (1305). Retrieved From : https://indiankanoon.org/doc/1555049/  
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Bench of Supreme Court of India, in Kehar Singh v. Union of India5, has held that the Constitution of India in 
keeping with modern constitutional practice is a constitutive document, fundamental to the governance of the 
country, whereby, according to accepted political theory, the people of India have provided a constitutional 
policy consisting of certain primary organs, institutions and functionaries to exercise the powers provided in 
the Constitution6. That is evident from the paramount position given by the Courts to Article 21 of the 
Constitution of India, these twin attributes enjoy a fundamental ascendancy over all other attributes of the 
political and social order, and, consequently, the Legislature, the Executive and the Judiciary are more 
sensitive to them than to the other attributes of daily existence. The deprivation of personal liberty and the 
threat of the deprivation of life by the action of the State is in most civilized societies regarded seriously and 
recourse, either under express constitutional provision or through legislative enactment, is provided to the 
judicial organ. In a well-functioning democracy, individual liberty reigns supreme7. This fundamental right, 
enshrined in the constitution allows citizens to pursue their aspirations and live freely. However, unforeseen 
circumstances can arise, threatening national security or public safety. During such emergencies certain 
liberties might need to be temporarily curtailed. This curtailment, however, is not without limitations. The 
constitution itself outlines the specific situations where restrictions can be imposed and the extent to which 
individual freedoms can be limited.  This ensures that any limitations on liberty are necessary, proportionate, 
and adhere to the established legal framework. Finally, the watchful eye of the courts serves as a crucial 
safeguard. 
Patrick Henry once declared 'Give me liberty or Give me death'.8 
In Ash Mohd. v. Shiv Raj Singh9 the Hon'ble Supreme Court has held the concept of personal liberty should 
not be extended or elevate to such high pedestal which would bring in anarchy or disorder in society. Liberty 
of a person should not be lightly dealt with, for deprivation of liberty of a person has immense impact on 
the mind of a person10. Incarnation creates a concavity in the personality of an individual. Sometimes it 
causes a sense of vacuum. Needless to emphasize, the sacrosanctity of liberty is paramount in a civilized 
society. However, in a democratic body polity which is wedded to Rule of Law an individual is expected to 
grow within the social restrictions sanctioned by law11. The individual liberty is restricted by larger social 
interest and its deprivation must have due sanction of law. In an orderly society an individual is expected 
to live with dignity having respect for law and also giving due respect to others rights. It is a well -accepted 
principle that the concept of liberty is not in the realm of absolutism but is a restricted one. The cry of the 
collective for justice, its desire for peace and harmony and its necessity for security cannot be allowed to 
be trivialized.12 The life of an individual living in a society governed by rule of law has to be regulated and 
such regulations which are the source in law sub serve the social balance and function as a significant 
instrument for protection. It is thus clear that though liberty is a greatly cherished value in the life of an 
individual, it is controlled and restricted one and no element in the society can act in a manner by 
consequence of which the life or liberty of others is jeopardized for the rational collective does not 
countenance an anti-social or anti-collective act13. Liberty is fundamental and precious to everybody. Man 
is a divine being. He lives in the society and, therefore, claims right liberty and equality. Human rights 
cannot be evaluated in isolation. They have to be read in the social context. Liberty of an individual can be 
curtailed in a given situation when exercise of that right of the individual works out to the detriment of 
another individual and the society at large. As Justice Krishna Iyer observed in case of Babu Singh v. State 

                                                           
5  Keshar Singh v. Union of India ; 1989 Crl L.j 941: AIR 1989 S.C. 653 . Retrieved From : https://indiankanoon.org/doc/1152284/  
6  Ibid  
7  Ibid  
8  Quoted with Apprain Mangal Hem Bram v. State of Orrissa , 1982 Crl C.J. 687 
9  2012 Cri L.J 4670 (SC).  
10  Ibid  
11  Ibid  
12  Ibid  
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of Uttar Pradesh14", "after all personal liberty of an accused or a convict is fundamental, suffering lawful 
eclipse only in terms of procedure established in law. The last four words of the Article 21 of Indian 
Constitution of Nepal are the life of that human right. Therefore, liberty of free movement can be curtailed 
in a given case but through legal procedure alone. Article 14 of the Constitution provides that the State shall 
not deny to any person equality before the law or the equal protection of the laws within the territory of 
India. There can be no doubt that Article 14 is a founding faith of the Constitution. It is indeed the pillar on 
which rests securely the foundation of our democratic republic and, therefore, it must not be subjected to a 
narrow, pedantic or lexicographic approach. No attempt should be made to truncate its all-embracing scope 
and meaning, for, to do so, would be to violate its activist magnitude. Equality is a dynamic concept with 
many aspects and dimensions and it cannot be imprisoned within traditional and doctrinaire limits 15.  The 
underlying object of Article 14 is undoubtedly to secure to all persons, citizens or non-citizens, the equality 
of status and of opportunity referred to in the glorious preamble of the Constitution. It combines the English 
doctrine of the rule of law and the equal protection clause of the 14th Amendment to the American Federal 
Constitution which enjoins that no State shall "deny to any person within its jurisdiction the equal protection 
of the laws." There can, therefore, be no doubt or dispute that this Article is founded on a sound public 
policy recognized and valued in all civilized States.  It is fluctuant that articles of the constitution of India 
provides for protection of citizens, life and personal liberty and it can be only curtailed by due procedure 
established by law. Thus, if a person is accused of committing a crime and there is chance of being 
apprehended by the police, he has a right to have an information about the allegations against him even as 
the initial stage of investigation. Again in Masroor v. State of U.P16. and Anr. Supreme Court of India 
observed: "There is no denying the fact that the liberty of an individual is precious and is to be zealously 
protected by the Courts. Nonetheless, such a protection cannot be absolute in every situation. The valuable 
right of liberty of an individual and the interest of the society in general has to be balanced. Liberty of a 
person accused of an offence would depend upon the exigencies of the case. It is possible that in a given 
situation, the collective interest of the community may outweigh the right of personal liberty of the 
individual concerned17." 
Article 19 deals with protection of certain rights regarding freedom of speech, etc. It reads as follows:  
All citizens shall have the right  
(a)  To freedom of speech and expression; 
(b)  To assemble peaceably and without arms; 
(c)  To form association or unions:   
(d)  To move freely throughout the territory of India;   
(e)  To reside and settle in any part of the territory of India; 
(f)  To practice any profession or to carry on any occupation, trade or business.  
In context of Nepal Constitution of Nepal 2072 in Article 17, it gives fundamental right of liberty to citizens 
such as:  
a.  Freedom from arbitrary detention: No one can be deprived of their personal liberty without following 

the law  
b.  Freedom of expression: Citizens have the freedom to express their opinions  
c.  Freedom of assembly: Citizens have the freedom to peacefully assemble without arms  
d.  Freedom to form associations: Citizens have the freedom to form unions and political parties  
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e.  Freedom of movement: Citizens have the freedom to move and live anywhere in Nepal  
f.  Freedom of occupation: Citizens have the freedom to practice any profession, establish a business, or 

work in any industry or trade in Nepal 
Article 21 of the Constitution runs thus, "No person shall be deprived of his life or personal liberty except 
according to procedure established by law." And in context of Nepal, in Article 16 of the constitution of 
Nepal 2072 run thus: “Every person shall have the right to live with dignity. No law shall be made 
providing for the death penalty to anyone”.  
 

It is the duty of the Court as the custodian and sentinel on the ever vigilant guard of the freedom of an 
individual to scrutinize with due care and anxiety that this precious right which he has under the Constitution 
is not in any way taken away capriciously, arbitrarily or without legal justification.  Right to life and liberty 
is a fundamental right guaranteed by Article 21 of the Constitution of India and Article 16 of constitution 
of Nepal 2072. When lays down that no person shall be deprived of his life and personal liberty except 
according to the procedure established by law.  
In Babua @ Tazmul Hossain v. State of Orissa18, the Apex Court of India has held that liberty of a citizen 
has got to be balanced with interest of society.  It is well-settled by the law laid down by the Supreme Court 
that personal liberty deprived when bail is refused is too precious a value of our constitutional system 
recognized under Article 21, that the crucial power to negate it is a great trust and confidence to be 
exercised, not casually or cursorily but judicially, with great care and circumspection in accordance with 
the established principles of justice displaying a lively and serious concern of the consequences of the 
refusal of bail to the individual concerned and the community. The significance and sweep of Article 21 of 
the Constitution make the deprivation of liberty a matter of grave concern. The deprivation of liberty would 
be permissible only when the law authorizing and sanctioning it is reasonable, even-handed and geared to 
the obtainment and accomplishment of the good of the community . 
Deprivation of liberty by refusing to grant bail is not as a measure of punishment or for punitive purposes, 
but for the interests of justice to the individual concerned and to the society affected. It is well-settled that 
pre-trial detention is not to be restored to as a measure of punishment. The mere fact that the case prima 
facie involves a serious crime is not by itself conclusive. The citizen's claim to the fundamental right of 
personal liberty under the Constitution of India has to be subordinated only to the demands of public justice 
which must reign supreme as all laws have dispensation of justice as the end in view.  
"The Fiat of Article 21 of Indian constitution, is that any procedure which deprives a person of his life or 
liberty must be just, fair and reasonable. Just, fair and reasonable procedure implies a right to free legal 
services where he cannot avail them. It implies a right to a speedy trial. It implies human conditions of 
detention, preventive or punitive. 'Procedure established by law' does not end with the pronouncement of 
sentence; it includes the carrying out of sentence. That is as far as we have gone so far ." 
In Kehar Singh v. Union of India19, a Constitution Bench of the Supreme Court of India has held: 
"To any civilised society, there can be no attributes more important than the life and personal liberty of its 
members. That is evident from the paramount position given by the Courts to Article 21 of the Constitution. 
These twin attributes enjoy a fundamental ascendency over all other attributes of the political and social 
order and consequently the legislature, the executive and judiciary are more sensitive to them than to the 
other attributes of daily existence. The deprivation of personal liberty and the threat of the deprivation of 
life by the action of State is in most civilised societies regarded seriously and recourse, either under express 
constitutional provision or through legislative enactment is provided to the Judicial Organ."  
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In State of Bihar v. Kameshwar Pd20., the following observation had been made by the Honourable Supreme 
Court of India:  
"No member of the Executive can interfere with the liberty of a subject except on condition that he can 
support the legality of his action before a Court of justice. [Based on Tradition of British Justice.]  Personal 
liberty is one of the cherished object of the Indian Constitution and deprivation of the same can be only in 
accordance with law and in conformity with the provisions thereof, as stipulated under Article 21 of the 
Constitution. When the law provides that the Magistrate could authorise the detention of the accused in 
custody upto a maximum period as indicated in the proviso to sub-section (2) of Section 167, any further 
detention beyond the period without filing of challan by the investigating agency would be a subterfuge and 
would not be in accordance with law and in conformity with the provisions of the Criminal Procedure Code, 
and as such, could be violative of Article 21 of the Constitution . 
Though our Nepalese’s Constitution is very jealous of the concept of personal liberty, however, a pertinent 
question remains debatable that is right of personal liberty absolute and unbridled license or it is regulated 
freedom in words of Edmund Burke  Liberty of a citizen is undoubtedly important but this is to be balanced 
with the security of the community. Liberty is the creation of law essentially different from the author ized 
licentiousness that trespasses on right. It is a legal and refined idea, offspring of his civilization, which the 
savage never understand. Liberty exists in proportion to wholesome restraint; the more restraint on others 
to keep off from us, the more liberty we have. It is an error to suppose that liberty consists in a paucity of 
laws.  In Context of India There are huge number of under trial prisoners languishing in different jails 
somehow in Nepal also there is presence of such trial prisoners, undergoing detention for more than even 
the maximum period of sentence prescribed for the offence or offences alleged against them. This amounts 
to serious violation of fundamental rights of cases pending before most of the Magistrate Courts is quite 
huge in India but in Nepal there is no such records.  In this in India some measures have recently been 
suggested.  The Delhi High Court while stressing the need of harmonizing personal liberty as guaranteed 
under the Constitution of India with the considerations under the ordinary law of the land has held that the 
personal liberty as guaranteed under the Constitution has necessarily to be harmonized with the 
considerations under the ordinary law, one can understand refusal of bail in matters calling into the very 
vitals of the society. In such matters the issue is always resolved by reference to what is in the interest of 
society and what is against. No doubt, liberty of a citizen must be zealously safeguarded by the Court, 
nonetheless when a person is accused of a serious offence like murder and his successive bail applications 
are rejected on merit, there being prima facie material, the prosecution is entitled to place correct facts 
before the Court. Liberty is to be secured through process of law, which is administered keeping in mind 
the interests of the accused, the near and dear of the victim who lost his life and who feel helpless and 
believe that there is no justice in the world as also the collective interest of the community so that parties 
do not lose faith in the institution. A Judge should not be unduly influenced by the concept of liberty, 
disregarding the facts.  Following the said decision of Supreme Court of India, the Karnataka High Court 
of India also observed that liberty of a citizen must be safeguarded by a Court nonetheless when a person 
is accused of a serious offence like murder he is not entitled to bail. The concept of anticipatory bail, a legal 
safeguard designed to protect individuals from potential arbitrary arrest, remains conspicuously absent from 
Nepal’s legal framework. While neighboring jurisdictions like India have long recognized anticipatory bail as 
a critical tool to uphold personal liberty, Nepal’s laws and constitutional provisions have either overlooked or 
deliberately sidestepped its inclusion. This omission raises a fundamental question: Is anticipatory bail a right 
that Nepal’s legal system inadvertently forgot, or has it been consciously ignored to maintain rigid control 
over pre-trial procedures? In a nation that prides itself on progressive constitutional values, including the right 
to personal freedom and protection from arbitrary detention, the absence of anticipatory bail reflects a 
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conflicting mechanism—where the promise of liberty exists in theory but lacks practical enforcement. This 
article delves into the legal, constitutional, and human rights dimensions of anticipatory bail in Nepal, 
exploring whether its absence undermines the essence of fundamental rights or serves a deliberate legal 
purpose. 
II. Methodology:  
This study adopts the doctrinal method of legal research, which is primarily focused on analyzing legal 
principles, doctrines, and judicial decisions. The doctrinal method involves a comprehensive review and 
analysis of existing legal texts, case law, statutes, constitutional provisions, and other legal sources to 
understand the theoretical and practical implications of a particular legal issue. In this research, the primary 
objective is to critically assess the concept of anticipatory bail in Nepal in comparison to India, with a focus 
on its necessity, legal framework, and procedural aspects. A significant part of this study involves examining 
case laws from both Nepal and India. The research reviews relevant case decisions from the Supreme Court 
of Nepal and the Indian judiciary, which have interpreted or discussed anticipatory bail. These cases serve as 
a foundation for understanding how anticipatory bail is applied in practice and the legal reasoning behind its 
acceptance or rejection in various scenarios. The study also compares the legal provisions and judicial 
approaches related to anticipatory bail in Nepal and India. Through a detailed examination of the Indian legal 
system, where anticipatory bail is explicitly recognized, and the Nepalese context, where this provision is 
absent, the research seeks to identify key differences and highlight areas where Nepal may benefit from 
adopting a similar approach. The research also mentions into the constitutional provisions of both countries, 
particularly focusing on the right to personal liberty, due process, and the presumption of innocence.. In 
addition to primary legal texts, the study incorporates secondary sources, such as legal commentaries, scholarly 
articles, and reports from human rights organizations. These sources provide additional insights into the 
effectiveness, challenges, and potential of anticipatory bail in both jurisdictions.  
III. Concept of the Term “Bail”: 
Imagine a Natural person, Bikesh, is accused of committing a non-violent offense, such as fraud. Under the 
Constitution of Nepal, every citizen has the fundamental right to personal liberty (Article 17), which means 
that a person cannot be deprived of their liberty without due process of law. Bikesh is arrested but, before his 
trial, he can apply for bail to the court. Bail is a legal provision that allows an accused person to be released 
from custody, provided they offer security (a guarantee, often financial) to ensure they will appear in court 
when required. The Constitution enshrines the principle that "bail is the rule, and jail is the exception," 
reflecting the idea that individuals should not be imprisoned before their trial unless there are compelling 
reasons to keep them in detention, such as the risk of flight or harm to others.  In this case, Bikesh request for 
bail would be based on the presumption of innocence, as outlined by the Constitution, until his guilt is proven 
in a fair trial. The court would evaluate whether there are any risks associated with granting bail—such as the 
possibility of Bikesh fleeing or interfering with the trial—but if none exist, Bikesh is entitled to be released 
under reasonable conditions, consistent with his constitutional right to liberty. Bail, therefore, serves as an 
important mechanism for protecting individual freedom while respecting the integrity of the judicial process. 
In Indian case which is of Vijay kumar v. State21 the ambit of regular and anticipatory bail had been widely 
discussed and is been regarded as landmark in the context of bail and Anticipatory bail. There is no definition 
of ‘Bail’ in the National Criminal Code 2074 even not in the code of Criminal Procedure of India 1973 , 
although both of Nepal and India although classified as “Bailable and ‘Non-Bailable’. Likewise Supreme court 
of Nepal has provided a comprehensive analysis on the concept and purpose of bail in the case of District 
Dhanusha, Govindpur Village. Ward no. 3 Ghar Bhai Managing Director of Madhyamanchal Rural 
Development Bank Ramdev Yadav currently incarcerated in District Jail Branch Nakhkhu vs. Office of the 
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Prime Minister and Council of Ministers22, Court stated that demanding bail from an accused person is to 
provide them an opportunity to face trial outside the judicial custody and not a punitive measure before 
conviction. Bail is considered a matter of right in bailable offenses, while in non-bailable cases, it falls under 
the court's discretion to grant bail if satisfied with the circumstances. In determining the quantum of bail, the 
court emphasized that it should be a judicious exercise considering several factors like the nature and gravity 
of the alleged crime, the financial condition and family status of the accused, their age, previous criminal 
record if any, and the potential compensation liability. The underlying principle is that the bail amount should 
not be excessive and beyond the paying capacity of the accused, as that would defeat the very purpose of bail 
which is to release the accused from custody during trial. The court categorically stated that fixing exorbitant 
bail amounts, disproportionate to the accused's means, with a preconceived notion or bias to effectively keep 
them jailed, amounts to illegal detention. It clarified that bail determination cannot be based on the "possible 
imprisonment fine" imposable after conviction, as that approach contradicts the principle of facilitating the 
accused's release on bail to face trial. The court underscored that any attempt to demand excessive bail, without 
considering the accused's financial status and circumstances, and with an intent to indirectly force their 
incarceration, is tantamount to illegal detention which can attract the issuance of a writ of habeas corpus. 
Bail is the legal process through which an individual's restricted liberty is restored, either with or without 
conditions set by a competent court. At the pre-trial stage, every person is presumed innocent until proven 
guilty in accordance with the law. Since trials can take years to conclude, prolonged detention without 
conviction would infringe upon a person's fundamental right to life and personal liberty. Bail functions as a 
means to protect an accused person's freedom while they await trial. In Halsbury’s Law of England [Halsbury’s 
Law of England, 4th Edn. Vol...11, para 166]23 it has been stated thus:- “The impact of granting bail isn't 
always to set the defendant (accused) at liberty however to launch him from the custody of regulation and to 
entrust him to the custody of him sureties who are bound to produce him to appear at his trial at specified time 
and place. The sureties can also additionally capture their major at any time and can discharge themselves 
via way of means of handing him over to the custody of regulation and he's going to then be imprisoned.”   
Stround’s Judicial Dictionary explain ‘Bail” as Follows:  
“Bail” is when a man is taken or arrested for felony, suspicion of felony, indication of felony or any such case, 
so that he is restrained of his liberty. And being by law bailable, offered surety to those which have authority 
to bail him, which sureties are bound for him to the king’s use in a certain sums of money or body for body 
that he shall appear before justice of Gaole- Delivery at next Sessions. Etc.24 
The word “Bail” is derived from the old French verb “Bailler” which meant to “give” or “Deliver” according 
to Webster New International Dictionary25.  
Bail is Conditional Liberty26. Bail is aptly described as "conditional liberty27" because it comes with specific 
requirements imposed by the court. These conditions can range from a financial deposit as a guarantee to 
appear for all hearings, to limitations on travel or surrender of a passport. This ensures the accused person 
remains available for the legal proceedings. Furthermore, violating these conditions can result in the forfeiture 
of the bail money, acting as a financial incentive to comply. In the case of Rameshman established in the case 
of Ambar Bahadur Gurung, who is incarcerated in Sadarkhor Branch, Dillibazar, vs including T.V. Security 
Guard Office Gaucharan , D.N 445028, The court has stated that the writ of habeas corpus or order of detention 
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is not meant to provide a prospective remedy like an injunction order or an order for anticipatory bail. This is 
the first time court has used the word anticipatory bail in the judgment as, the order of detention is not a 
prospective remedy like the order of injunction or (Anticipatory Bail). In the same way that detainee 
directization (writ of habeas corpus) is not forward-looking in nature, it cannot be forward-looking either...It 
is related to the current condition of the prison. Therefore, it cannot be concluded that the existing legal 
detention is also illegal based on the past situation under which the prisoner is no longer in custody. In essence, 
the court is distinguishing the purpose and scope of the writ of habeas corpus from remedies like injunction 
orders or anticipatory bail. While injunctions and anticipatory bail provide prospective reliefs, the writ of 
habeas corpus is limited to examining the legality of the present detention only. It cannot be used to provide 
forward-looking remedies anticipating future detentions, nor can it retrospectively declare a past detention 
illegal if the present detention is itself legal. 
But point which is to be noted is that order of injunction and anticipatory bail are two distinct legal concept. 
An injunction is a court order that prohibits a party from doing a certain act or compels a party to perform a 
certain act. It is typically sought to prevent future harm or to maintain the status quo pending the resolution of 
a legal dispute. On the other hand, anticipatory bail is a pre-arrest bail granted to a person apprehending arrest 
for a non-bailable offense. It is a preventive measure to protect an individual's personal liberty against arbitrary 
or unjust arrest. In the context of the above judgment the court29 was emphasizing the difference between a 
writ of habeas corpus and remedies like injunction orders or anticipatory bail. A writ of habeas corpus is a 
remedy to challenge the legality of present detention, focusing on the current situation rather than providing 
forward-looking relief. In contrast, injunctions and anticipatory bail are prospective remedies aimed at 
preventing future harm or arrest. Therefore, while injunctions and anticipatory bail provide relief with a 
forward-looking perspective, a writ of habeas corpus is concerned with the legality of the current detention 
and cannot retrospectively invalidate a past detention if the current detention itself is legal. The judgment 
appears to clarify the distinction between these legal remedies and their respective purposes, ensuring a clear 
understanding of when each remedy is applicable and the relief it provides. In the context of this judgment, 
the phrase "order of injunction or (Anticipatory Bail)" seems to be used to compare and contrast two distinct 
legal remedies rather than suggesting that they are the same. An injunction and anticipatory bail are not the 
same; they serve different purposes and fall within different areas of law. As previously mentioned, an 
injunction is a civil remedy used to prevent future harm or maintain the status quo in cases of disputes, while 
anticipatory bail is a criminal law remedy that aims to protect individuals from arrest in anticipation of being 
accused of a non-bailable offense. In the context of this judgment, the court appears to be highlighting that a 
writ of habeas corpus, which focuses on the legality of present detention, should not be conflated with remedies 
such as injunctions or anticipatory bail, which provide prospective relief. The mention of "order of injunction 
or (Anticipatory Bail)" in the judgment likely aims to draw a distinction between these different types of legal 
remedies rather than equating them as the same.30 
IV. The Application of Anticipatory Bail:  
Anticipatory bail is a legal provision that allows a person to seek bail in anticipation of an arrest or detention. 
This bail system is missing the code of Nepal and Legal system of Nepal. As in India also there was no specific 
provision in the old code of 1898 for “anticipatory bail’ or a prospective order for bail. In South Asia, this is 
called advance bail or pre-arrest bail31. Judicial opinions differed on whether bail could be granted before an 
arrest, detention, or court appearance.  One perspective supported granting bail even if the individual wasn't 
in custody or physically present in court.  The opposing view held that bail applications could only be 
considered if the person was present in court requesting release.  While the Indian Code's Section 438 doesn't 
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explicitly use the term "anticipatory bail," it addresses this very concept. In fact “ANTICIPATORY BAIL”, 
is a misnomer. It is not as if bail is presently granted by the court in anticipation of arrest. When the court 
grants anticipator bail what it does is to make an order that in the event of arrest the person shall be released 
on bail. Bail is anticipation of arrest or detention is styled as “anticipatory bail”32. Section 438 of the Indian 
code providing for anticipatory bail is a new provision, which enables the supreme or Superior courts to direct 
the releases of person on bail prior to his arrest33.   Likewise in Nepal the procedural aspects of anticipatory 
bail in Nepal have not been primarily shaped by the judicial precedents set by the Court. While there is no 
specific statutory provision governing the procedure, but observing today condition if bail is recognized then 
the concept of anticipatory bail should also be recognized by our legal system and there aspect should be such 
as like Anticipatory bail jurisdiction resides with the High Court (for offenses punishable by up to three years' 
imprisonment) and the Supreme Court (for more serious offenses).  The process involves filing an application 
with an affidavit explaining the need for bail, citing fears of false implication or abuse of power.  Courts 
consider the offense's severity, the applicant's history, their likely cooperation with investigators, and the risk 
of evidence tampering or witness influencing.  Granted bail may come with conditions like mandatory 
appearances before investigators, travel restrictions, or passport surrender.  Anticipatory bail is usually 
temporary, requiring the individual to surrender and seek regular bail afterward.  The court can revoke 
anticipatory bail for breach of conditions or new evidence. 
As even India wasn’t having the provision of Anticipatory Bail. In Dilbag Singh v. State of Haryana34, where 
the offence was registered under section 125 of Electricity Act and the petitioner had challenged the penalty 
as compounding fee in civil court and had deposited 40% in view of an interim order of the court, it with held 
to be a fit case of grant anticipatory bail.  The power of granting anticipatory bail is to prevent innocent person 
from being unnecessarily harassed by being arrested in connection with frivolous cases started by motivated 
persons35. The Indian Law Commission, in its 41st report (1969), highlighted the need for anticipatory bail, 
noting that influential individuals sometimes falsely implicate rivals to disgrace them or for other malicious 
purposes, leading to their detention.  This rationale applies to Nepal as well, where anticipatory bail is crucial 
for protecting citizens' fundamental rights and preventing miscarriages of justice.  It safeguards against 
harassment, arrest, and custodial abuse.  Firstly, it upholds due process and the presumption of innocence.  
Secondly, it protects against partisan actions and misuse of legal provisions, which have been observed in 
Nepal's criminal justice system.  Thirdly, it spares individuals from the harsh conditions of pre-trial detention 
in Nepal's overcrowded prisons.  Furthermore, it allows the accused to prepare a defense and access legal 
counsel before arrest.  Legally, it aligns with the constitutional right to life and personal liberty.  While 
judicious application is essential, rejecting anticipatory bail would undermine fundamental rights.  In Nepal's 
context, anticipatory bail serves as a check against arbitrary arrests and custodial excesses, upholding the rule 
of law and human rights. When introducing anticipatory bail in Nepal, it's important to remember that it should 
be granted only in exceptional circumstances.  This includes situations where the court believes the applicant 
has been falsely implicated and will cooperate with the trial and not misuse their freedom.  Because 
anticipatory bail is an extraordinary measure, it should be reserved for cases of entirely false accusations or 
politically motivated harassment.  It should not be granted to repeat offenders.  Furthermore, anticipatory bail 
should not be granted for bailable offenses, even if the accused fears arrest.  
V. Conclusion:  
The introduction of anticipatory bail within the Nepalese legal system is essential for protecting individual 
liberty and preventing possible miscarriages of justice. This provision is critical for safeguarding the 
fundamental rights of citizens, ensuring the integrity of the judicial system, and avoiding unjust arrests or 
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custodial abuse. Given Nepal's unique challenges, anticipatory bail is necessary to support the rule of law, 
protect human rights, and prevent arbitrary detention, especially in cases involving dissidents, activists, or 
marginalized groups who may face political or personal vendettas.  Anticipatory bail would act as a preventive 
tool against wrongful arrests before the validity of the allegations is determined. It would also protect 
individuals from the harsh realities of pre-trial detention, such as overcrowded and inadequate prison 
conditions. By enabling individuals to seek judicial intervention proactively, anticipatory bail would align with 
constitutional guarantees of life and personal liberty, as well as the principles of due process and the 
presumption of innocence. This is particularly important in cases where police have wide discretion in non-
bailable offenses.  However, the implementation of anticipatory bail must be carefully managed, with strict 
safeguards and guidelines to prevent abuse. It should be granted only after a thorough assessment of the case, 
considering the nature of the offense, the applicant’s criminal history, the likelihood of cooperation with the 
investigation, and the risk of tampering with evidence or influencing witnesses. Clear criteria and procedures 
should be established through comprehensive legislation to ensure fair and consistent application.  Nepal can 
learn from jurisdictions that have successfully integrated anticipatory bail, adapting these practices to fit its 
legal and socio-cultural context. This requires collaboration with legal experts, human rights groups, and other 
stakeholders to find the right balance between individual rights and justice administration. Incorporating 
anticipatory bail, Nepal would demonstrate its commitment to protecting fundamental rights, preventing 
miscarriages of justice, and aligning with international standards in criminal law, provided it is backed by 
strong safeguards, clear processes, and ongoing oversight to ensure proper implementation and prevent misuse.  
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Towards Contextual Justice:  
Assessing Practicability of Romeo Juliet Clause  

in Statutory Rape Law in Minors in Nepal 
 

- Aastha Dhungel1 & Ram Prasad Dhungel2 
 

Abstract 
Rape is a grave violation of personal dignity and integrity, and its prevention is a fundamental responsibility 
of the State especially when vulnerable groups such as women, children, and persons with disabilities are at 
risk. Nepal’s Statutory Rape Law, based on strict liability, reflects this protective mandate. However, 
increasing cases of consensual sexual relationships between minors (aged 15–18) challenge the rigid 
application of this law, which treats all such acts as criminal regardless of consent and changing context. To 
assess the relevance of a Romeo and Juliet Clause in Nepal’s Statutory Rape Law, a cross-sectional mixed-
method study was conducted. The study included 200 students (+2 and bachelor’s levels), 50 parents from 
Gokarneshwor Municipality  ward no. 5 and 7, and legal stakeholders: a police from District Police Range, 
Kathmandu; a public prosecutor from Kathmandu District Attorney Office, Kathmandu; 10 defense lawyers; 
and an adjudicator from Kathmandu District Court, where the study was conducted in two phases. Findings 
indicate societal and legal perspective on existing Statutory Rape law in Nepal. The majority of respondents, 
both public and legal, viewed the current law as overly punitive in cases of consensual relationships between 
minors nearing adulthood. Most supported either exempting both parties or providing lesser punishment, 
particularly to male adolescents. In this context, the introduction of a Romeo and Juliet Clause is both relevant 
and necessary. It reflects the principles of contextual justice by aligning legal responses with the knowledge 
and opinion reflecting lived realities of adolescents, ensuring protection without criminalizing consensual 
behavior. Such reform would enable a more balanced and just application of Statutory Rape provisions in 
Nepal. 
Keywords: Romeo Juliet Clause, Statutory Rape, Contextual Justice, Minors 
 
1. General Background 
Crime is as old as human civilization. Crime has been an integral part of human society since the time they 
begin to live in a group. In other words, crime and society are intertwined with each other in such a way that 
the change in one does not leave other unchanged. Society is never static and crime being matter of social 
definition changes with the society. The process of change is continuous in nature as both crime and society 
are dynamic phenomenon changing temporally and spatially. Therefore, society defines crime through 
criminal law with the change in social perception, economic development and standard of living.3 But there 
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are certain crimes like theft, murder, robbery, rape which has been evident from ancient documents to have 
existed since thousands of years ago.4   
In the realm of social definition of crime, it can be broadly categorized as mala in se and mala prohibita. An 
act is said to be mala in se “when it is inherently and essentially evil, that is, immoral in its nature and injurious 
in its consequence, without any regard to the fact of its being noticed or punished by the law of the state”5 
whereas mala prohibita means “a wrong prohibited; a thing which is wrong because prohibited; an act which 
is not inherently immoral, but becomes so because its commission is expressly forbidden by positive law”6. It 
can be inferred that mala in se crimes are closely linked to the fundamental aspects of human dignity, liberty, 
and life of a person, therefore it holds a universal character, as no nation permits disregard for the rights and 
inherent dignity of individuals.7 The offence of rape is not only a crime against an individual but has 
detrimental effects on the society. Therefore, the offence of rape being mala in se has a universal jurisdiction. 
No doubt offence of rape is a mala in se crime, but the definition and elements of the rape has been subjected 
to change as per the changing context and time in the society. In general, mens rea of rape remains unchanged 
but the actus reus of rape has been expanded. Though the crime is heinous, what elements it constitutes is 
always a social matter to discuss.8 The judicial trend in Nepal has shown the changing definition of act rape 
and accordingly the definition of rape has been changed in the law as per social context. No penetration does 
not equate to no rape, when a victim is minor9; Not only penile penetration but any other object with sexual 
intention performs vaginal/oral/anal penetration amounts to rape10; The consent obtained by force, coercion, 
fraud, misrepresentation, undue influence, violence, constraints, threat or surprise cannot be considered to be 
consent in rape11, are some notable instances on how the definition of rape in law changes with changing 
context in the society and are useful in law amendments. Therefore, the changing context of society is an 
important aspect to consider even in mala in se crimes.  
2. Introduction 
Etymologically, the term ‘rape’ originates from the Latin word ‘rapere’, which means to forcibly seize or 
take.12 Rape is a form of sexual assault involving non-consensual sexual activity, including penetration. It can 
occur through force, threats, abuse of power, or when someone cannot provide consent due to factors like 
unconsciousness, disability, or being underage.13 There is no universal definition of rape. But rather the 
definition of rape is complex and has been evolved over the time. But today, rape is considered to be a heinous 
crime against an individual having social consequences. It is considered to be physical, social, and 
psychological attack on the victim, her family, society and human civilization at large.14 

                                                           
4  Thomas J. Gardner & Terry M. Anderson, Criminal Law, Wadsworth, Cengage Learning, USA, 11th edition, 2012, p. 4. 
5  Mark S. Davis, ‘Crimes Mala in Se: An Equity-Based Definition’, Criminal Justice Policy Review p. 270, volume 17:3, 2006, p. 271, available at 

https://doi.org/10.1177/0887403405281962, accessed on 7 June 2025. 
6  Ibid., p. 271. 
7  Bishal Bajgain, ‘AN OVERVIEW OF MALA IN SE CRIME AND MALA PROHIBITA CRIME IN NEPAL’, International Journal of Advanced 

Legal Research, volume 4:1, available at https://ijalr.in/volume-1/issue-4/an-overview-of-mala-in-se-crime-and-mala-prohibita-crime-in-nepal-by-
bishal-bajgain/, accessed on 7 June 2025. 

8  Alok Atreya et.al, ‘An alarming rise in rape in Nepal: A 20-year review’, Medico-Legal Journal p. 1, 2021, p. 3, available at 
https://doi.org/10.1177/0025817221992630, accessed on 8 June 2025. 

9  Nepal Government v. Tek Bahadur Kshetry, NKP 2066 (2009), volume 5, Decision no. 8142, p. 743; Nepal Government v. Soharath Kha, NKP 2075 
(2018), volume 7, Decision no. 10049, p. 1309.  

10  Lakpa Sherpa v. Nepal Government, NKP 2073 (2016), volume 9, Decision no. 9684, p. 1173. 
11  Ibid, Sandeep Nepali v. Narayan Nepali, NKP 2075 (2019), volume 12, Decision no. 10148, p. 2196. 
12  ‘Word History of rape’, Merriam-Webster Dictionary, available at https://www.merriam-webster.com/dictionary/rape#word-history, accessed on 9 
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Rape, being a heinous crime is penalized in every country. Though every jurisdiction has its own unique 
definition to rape depending on national and cultural boundaries, the core essence of the offense of rape i.e. 
physical invasion of a sexual nature committed on a person without the consent or against the person who is 
unable to give reasonable consent remains unchanged. For instance, in the context of armed conflict including 
war, rape has been defined within the international community as a crime against humanity and an integral 
component of genocide if it is part of a widespread or systematic practice.15 
Understanding the essence of rape law, it is clear that age and consent of female are the two prime factors that 
distinguish whether questioned sexual activities amounts to rape or not. To be specific, age has the important 
role in understanding one aspect of Statutory Rape. Statutory Rape can be defined as non-forcible sexual 
intercourse with a person who is not yet old enough to legally give consent for sex.16 Statutory Rape requires 
no element of consent to be proven because unlike rape, the crime of Statutory Rape acknowledges that the 
action of victim may appear to be consensual. But Statutory Rape still is considered as offence of rape because 
the essence of crime is then not consent of victim but the state’s responsibility to protect those who, because 
of youth and lack of maturity, are unable to protect themselves from an imprudent decision to engage in the 
sexual activity.17  
In the course of evolution, the elements constituting Statutory Rape law have changed that introduced some 
exceptions in Statutory Rape law in the world. Among which, Romeo Juliet Clause is one of the exceptions. 
William Shakespeare’s famous play ‘Romeo and Juliet’ which portrayed a love story and consensual sexual 
relationship between a 16 years old boy and 13 years old girl which would amount to rape/sex offense in many 
jurisdiction today. The concept of Romeo Juliet law has been derived from it.18 Romeo and Juliet laws aim to 
reduce or eliminate penalties in cases where the couple’s age difference is small and the sexual contact is 
considered Statutory Rape solely due to the lack of legal consent.19 The primary aim of the Romeo and Juliet 
law is to differentiate between coerced sexual relationships involving pedophiles and consensual sexual 
activities between teenagers. It seeks to prevent adolescent sexual behavior from being classified as a criminal 
offense.20 
The Statutory Rape law in Nepal has protected minor girls only but the cases of consensual sexual (romantic) 
relation between teenagers (where both male and female are minors) are increasing and are sub-judice before 
different courts in Nepal, and our law has not imagined this situation. As a result, many minors (male) only 
are prone to be punished under Statutory Rape law where male and female may not have remarkable age 
difference and where in romantic relationship under questioned sexual activity. In such a situation, Romeo 
Juliet Clause has been introduced and practiced in many jurisdictions as an exception to Statutory Rape law 
where the consensual sexual intercourse in between minors of close-in-age get the exemption from Statutory 

                                                           
15  Karina Eileraas, ‘Rape, Legal Definitions of’, Encyclopedia of Women in Today's World p. 1, SAGE Publication, 2012, p. 3, available at 
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17  Catherine L. Carpenter, ‘On Statutory Rape, Strict Liability, And The Public Welfare Offense Model’, American University Law Review p. 313, 
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Rape. Therefore, the author aimed to assess practicability of Romeo and Juliet Clause in Statutory Rape law 
for minors in Nepal.  

3.  Concept and Historical Development of Statutory Rape Law 
Statutory Rape laws are meant to protect young people from sexual activity that may be coercive or harmful, 
even if it is not forceful.21 Statutory Rape is the term used to describe non-consensual sexual intercourse with 
a person who is below the age of consent. Age of consent varies in different jurisdiction even within a State 
depending on different factors like geography, culture, and societal norms, social, religious and political 
interests22. 
The history of Statutory Rape law can be traced back to 1275 AD when England established its Statutory Rape 
law, setting the age of consent at 12 years (Statute of Westminster I, [1275]) which was later lowered to 10 
years in 1576. The American colonies adopted similar laws from England, with the age of consent usually 
being set at either 10 or 12 years.23 With the British Colonization in India, the age of consent at 10 years was 
codified in the Indian Penal Code (IPC) drafted by Lord Thomas Babington McCaulay and introduced in 1860. 
Since age of consent law in India originated from colonial notions that viewed women as property. Prior to 
marriage, a woman was considered the property of her father, and after marriage, she became the property of 
her husband.24 In legal history of Nepal, National Code, 1854 (Muluki Ain, 1910) included the Statutory Rape 
where age of consent was fixed to be 11 years.25 The provision of Statutory Rape Law was later elaborated 
and improvised in Muluki Ain, 2020 with some amendments and is incorporated in National Penal Code, 2017. 
The purpose of Statutory Rape law has changed over time and has included: property crime (where chastity of 
a girl was considered to be property of her father then husband)26, protecting a women’s marriageability, 
welfare reform, reducing teen age pregnancy, reducing the spread of sexually transmitting diseases, and 
protecting adolescents from predatory adults.27  
4.  Legal Provisions of Statutory Rape in Nepal 
 National Penal Code, 2017 has defined ‘rape’ as the following acts: 

a. Sexual intercourse with an adult women without consent28 
b. Sexual intercourse with girl below 18 years with or without consent29 
 where, Consent obtained after torture, undue influence, fear, misrepresentation, intimidation, 

incarceration or abduction, or taking a hostage, at the state of disturbed consciousness30 shall not be 
considered consent.  
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c. Oral or anal penetration31 
d. Partial penetration at anus/mouth/vagina32 
e. Inserting any object other than penis into vagina33 
 Similarly, the Supreme Court of Nepal has laid down and institutionalized the following three 

elements as prime elements of rape offenses34: 
a. Intention to commit rape (mens rea) 
b. Actus reus of rape as defined by law 
c. Absence of consent from victim; if consent is obtained by undue means, at state of disturbed 

consciousness, by using force, coercion, undue influence, misrepresentation or use of force or 
kidnapping or hostage taking is invalid. 

The legal provision of Statutory Rape in Nepal can be traced in Section 219(2) of National Penal Code, 2017 
where the law has explicitly mentioned that sexual intercourse with girl below 18 years with or without consent 
to be considered as rape35. The person committing the offence as mentioned in Sub-section (2) of Section 219 
of National Penal Code is subjected to the punishment of life imprisonment and fine up to Seven Hundred 
Thousand Rupees36. Sub-section (3) of Section 226 of National Penal Code, 2017 has provisioned that 
unnatural sexual intercourse with a child with or without consent also amounts to Statutory Rape.37  
The Supreme Court of Nepal has laid down the guidelines for adjudicating rape cases where different steps 
are mentioned to adjudicate the rape cases38 and in case of minor in conflict of law a separate guideline has 
been laid down.39 Similarly, The Supreme Court of Nepal has laid down the principle and also institutionalized 
that sexual intercourse with minor (girls) with consent amounts to Statutory Rape in number of cases40.  
Nepalese legal system has recognized the person who has not completed the age of eighteen to be children.41 
In the case where children (i.e. under 18 years) commits the offence (even Statutory Rape per se), the child in 
                                                           
31  Muluki Aparadh Samhita 2074 (National Penal Code 2017), s. 219(2) Explanation (c) 
32  Ibid. 
33  Ibid. 
34  Lakpa Sherpa v. Nepal Government, NKP 2073 (2016), volume 9, Decision no. 9684, p. 1173; Suman Pahari v. Nepal   Government, NKP 2074 

(2017), volume 4, Decision no. 9801, p. 739; Nepal Government v. Arjun Koirala, NKP 2076 (2019), volume 5, Decision no. 10264, p.  963;  Devlal 
Shrestha v. Nepal Government, NKP 2076 (2020), volume 12, Decision no. 10400, p. 2500. 

35  Muluki Apradh Samhita 2074 (National Penal Code 2017), s.219 (2) mentions that: Where a man has sexual intercourse with a woman without her 
consent or with a girl child below eighteen years of age even with her consent, the man shall be considered to commit rape on such woman or girl 
child. 

 Explanation: For the purposes of this Chapter,- 
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36  Ibid., s. 219(3), (3A) 
37  Muluki Apradh Samhita 2074 (National Penal Code 2017), s. 226(3)  
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39  Kasurdar Balbalikako Sajaya Nirdharan Sambandhi Samanya Margadarshan 2075 (General Guideline for Adjudicating Minor Offenders) 
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Government, NKP 2065 (2008), volume 1, Decision no. 7923, p. 110; Nepal Government v. Muwarkamir Mushalman, NKP 2067(2010), volume 9, 
Decision no. 8466, p. 1588; Nepal Government v. Shankar B.K., NKP 2069 (2012), volume 6, Decision no. 8844, p. 940; Badri Khatri v. Nepal 
Government, NKP 2071 (2014), volume 6, Decision no. 9186, p. 879; Lok Bahadur Karki v. Nepal Government, NKP 2072 (2015), volume 2, Decision 
no. 9346, p. 263; AmarBahadur Bogati v. Nepal Government, NKP 2073 (2016), volume 6, Decision no. 9623, p. 1198; Nepal Government v. Soharat 
Kha, NKP 2075(2018), volume 7, Decision no. 10049, p. 1303; Nepal Government v. Deepak B.K., NKP 2076 (2019), volume 6, Decision no. 10292, 
p. 1233. 

41  Balbalika Sambandhi Ain 2075 (The Act Relating to Children 2018), s. 2(j) 
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conflict of law is liable to the punishment as per his age category as mentioned in Section 36 of The Act 
Relating to Children 2018 and Section 45 of National Penal Code where:  
1. A person below 10 years is not liable for punishment42. 
2. A person who is ten years of age or above ten but below fourteen years of age, such person may be 

sentenced to imprisonment for a maximum of six months or sent to a reform home for a maximum of 
one year in lieu of such imprisonment43. 

3. A person who is fourteen years of age or above fourteen but below sixteen years of age commits any 
offence punishable by imprisonment, such person shall be liable to half the punishment imposable by 
law on a person who has attained majority44. 

4. A person who is sixteen years of age or above sixteen but below eighteen years of age commits any 
offence punishable by imprisonment, such person shall be liable to two-thirds of the punishment 
imposable by law on a person who has attained majority45. 

5.  Romeo Juliet Law and It’s Applications 
Romeo Juliet Clause is an exceptional provision to lessen or eliminate the penalties for young people 
recognizing and accepting the reality that sex between two young people is in some way less punishable than 
sex between a young person and an adult.46 The emergence of Romeo Juliet Clause as exceptional clause in 
Statutory Rape law can be traced in the following foundations: 
a. Gender discrimination in Statutory Rape law47 where only men are found guilty of Statutory Rape when 

both are minors and involve in consensual sexual relationship. 
b. Changing sexual behaviors among teenagers48 through influence of social media, easy accessibility of 

internet and other social factors. 
c. In cases involving consensual sex among teenagers relatively close in age, it is difficult to classify the 

actual act of sex as rape and the elder teen as a ‘sex offender’49.For this reason, today many jurisdictions 
like Canada50, France51, Italy52, the United States of America53, Australia54 and Sweden55 have Romeo 
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47  Tover (n 14), p. 149. 
48  Ibid, p. 150. 
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factual authority’ over the under-aged participant. France has a Romeo and Juliet clause, which removes liability when a person under the age of 15 
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54  The age of consent in Australia varies from 16 to 17 years old. Several jurisdictions have close-in-age exemptions, which also vary depending upon 
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55  The age of consent in Sweden is 15 years old, and rises to 18 if the potential offender is a parent or occupies some other position of power or trust 
over the under-aged person (teacher, clergy, foster parent, coach, etc.). Sweden has a close-in-age law that can exempt those who have sexual contact 
with a partner under the age of 15, but who are themselves no more than three years older than said partner. 
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Juliet Clause56. But the approaches on these jurisdictions varies where in instances, the law exempts 
young defendants from the statute in some cases. In other cases, the perpetrator must be significantly 
older than the victim to be covered by the statute. While in other instances, the law combines both criteria, 
excluding individuals under a certain age and within a specific age range of the victim.57 Whatever be 
the approaches, they thrive for a common goal i.e. to eliminate unintended consequences—such as a 
lifetime inclusion on sex-offender registries for young people convicted of less-serious infractions.58 

The Romeo Juliet Law is a law that aims to address the issue of underage sex among late teenagers, who are 
nearing adulthood. It seeks to differentiate between consensual teenage sex and forced sexual relationships, 
by ensuring that the punishment does not fit the crime. The primary objective is to prevent adolescent sexual 
behavior from being treated as a criminal offense. It recognizes that adolescents have the right to engage in 
healthy sexual behavior, and that such behavior is a normal part of their development from adolescence to 
adulthood.  
Though there is no explicit Romeo Juliet Law, but the Courts from different States tend to iterate the law in 
different decisions.59 Nepal is also no exception as some of the decisions from Supreme Court of Nepal has 
mentioned or cited Romeo Juliet Law in interpretation of the case involving minors engaged in a consensual 
sexual relationship60 indicating the necessity of affirmative defenses in such regards. 
6.  Practicability of Romeo Juliet Clause in Statutory Rape Law in minors in Nepal 
The study adopted a mixed-method approach to assess the practicability of incorporating a Romeo and Juliet 
Clause into Nepal’s Statutory Rape Law, particularly in cases involving consensual relationships among 
adolescents (15-18 years). The research focused on two core areas: (i) the  knowledge and opinion of 
adolescents, young adults, and parents (with at least one adolescent child) regarding the existing Statutory 
Rape provisions; and (ii) the legal perspectives of key stakeholders within the justice system, including police 
officers, public prosecutors, defense attorneys, and adjudicators. To examine the knowledge and opinion of 
adolescents and young adults, a sample of 200 students from +2 and bachelor’s level programs in two 
randomly chosen colleges located in Gokarneshwor Municipality, Wards No. 5 and 7. Additionally, insights 
from parents with at least one adolescent child were gathered to contextualize societal perspectives. Legal 
perspectives were obtained through qualitative interviews with key justice sector stakeholders: police officer 
from District Police Range, Kathmandu, public prosecutor from the Kathmandu District Attorney Office, ten 
defense lawyers, and judge from the Kathmandu District Court. 

                                                           
56  ‘Age of Consent by Country 2023’, World Population Review, available at https://worldpopulationreview.com/country-rankings/age-of-consent-by-

country, accessed on 18 June 2025. 
57  Caitlyn Silhan, ‘The Present Case Does Involve Minors: An Overview of the Discriminatory Effects of Romeo and Juliet Provisions and Sentencing 

Practices on Lesbian, Gay, Bisexual, and Transgender Youth’, Tulane Journal of Law & Sexuality p. 97, volume 20, 2011, p. 107, available at 
https://journals.tulane.edu/tjls/article/view/2845, accessed on 20 June 2025. 

58  Ibid, pp. 107-108. 
59  Teddy Bear Clinic for Abused Children & Another v. Minister of Justice and Constitutional Development & Another (South Africa) 2013 (12) 

BCLR 11429 (CC) where the Court held that “criminalizing consensual sex or sexual activity between adolescents aged 12-15 violated their rights to 
privacy, bodily integrity and dignity”; S. Veradarajan Vs. State of Madras (India) A.I.R. 1965, SC (952) 2 CrCj 33 where the Court observed that “A 
girl who was on the verge of attaining majority, voluntarily left her father’s house, arranged to meet the accused at a certain place and went to the 
sub- registrar’s office, where the accused and the girl registered an agreement to marry, there was no evidence whatever the accused had taken her 
out of the lawful guardianship of her parents, there was no active part played by the accused to persuade her to leave the house. It was held that no 
offense under this section was made out. 

60  Tika alias Chetan Lawati v. Nepal Government, Supreme Court, Case no. 075-CR-1915, pp. 21-22; Santosh Yadav v. Nepal Government, Supreme 
Court, Case no. 075-CR-2638 
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6.1 Societal Perspective on Practicability of Romeo Juliet Clause in Nepal 

6.1.1 Quantitative Information from Students 
The quantitative data collected from 200 respondents (i.e. 100 respondents from +2 students and bachelors’ 
level students) had been categorized into two further sections namely: Socio-demographic information of 
respondents and Knowledge and opinion about existing Statutory Rape Law in Nepal. 

Section I: Socio-demographic Information of the Respondents 
Table 3 Socio-demographic Information of Respondents 

       (n=100,100) 
  (n1: Number of responses) 

Socio-demographic information of respondents +2 Students Bachelors’ level 
Students 

Description Characteristics Count Percentage Count Percentage 
Age 15-18 years 94 94 0 0 

19-22 years 6 6 36 36 
23-26 years 0 0 64 64 

Gender Male 51 51 50 50 

Female 49 49 50 50 

Ethnicity 
(Others* for +2: Thakuri (1) and 
Kirant (2)) 
(Others* for Bachelor: Tharu) 

Brahmin 23 23 44 44 
Chhetri 18 18 28 28 
Newar 13 13 15 15 
Janajati 39 39 7 7 

Dalit 4 4 5 5 
Others* 3 3 1 1 

Relationship Status Single 57 57 68 68 

In a relationship 43 43 28 28 
Married 0 0 4 4 

 

Knowledge and opinion about existing Statutory Rape Law in 
Nepal 

+2 Students Bachelors’ level 
Students 

Description Characteristics Count Percentage Count Percentage 
      

Necessity of consent before 
sexual intercourse 
 

Yes 82 82 92 92 

No 18 18 8 8 
Opinion on consent 
(n1=146, 164) (+2) 
(Others*: Don’t Know) 
 

Freely giving verbal 
communication 

71 48.6 80 48.8 

Giving non-verbal cues 20 13.7 40 24.4 
Voluntary 27 18.5 29 17.6 
Capacity 26 17.8 15 9.2 
Others* 2 1.4 0 0 

Legal age for consent for sexual 
intercourse 

Above 16 years 9 9 1 1 
Above 18 years 40 40 78 78 
Above 20 years 30 30 14 14 

Don’t know 21 21 7 7 
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Knowledge on considering 
consensual sexual intercourse as 
rape 

Yes 13 13 16 16 

No 87 87 84 84 

Opinion on considering sexual 
intercourse in consent with legal 
age of consent as crime to be 
right  

Yes 62 62 69 69 

No 38 38 31 31 

Knowledge on Statutory Rape 
Law 
 

Yes 46 46 63 63 

No 54 54 37 37 

Opinion on Statutory Rape Law 
to be right  
 

Yes 4 4 43 43 

No 96 96 57 57 

Opinion on necessity to amend 
Statutory Rape Law in Nepal 
 

Yes 96 96 57 57 

No 4 4 43 43 

Reasons for amending Statutory 
Rape Law in Nepal 
(n1=113, 109) (+2)  

Law being gender 
discriminatory 

50 44.3 31 28.4 

Consensual sex is not rape 9 7.9 18 16.4 

Protecting young couples 7 6.2 9 8.3 

Change in sexual behavior 
of adolescents 

12 10.6 8 7.4 

Increased sex education 14 12.4 9 8.3 
Encourage reporting only in 

abusive situations 
8 7.1 10 9.2 

Punishment only for male 9 7.9 22 20.2 

Others 
 

4 3.6 2 1.8 

Opinion on possible amendment 
in Statutory Rape Law in Nepal 
(n1=96, 57)  

Punish both minor boy and 
girl 

28 29.2 21 36.8 

No punishment for any 
adolescents if the 

relationship is consensual 

41 42.6 17 29.8 

Less punishment to both if 
the act is consensual 

21 21.8 10 17.5 

Reduce legal age of consent 3 3.2 6 10.5 
Others 3 3.2 3 5.4 

 

The variables like age, gender and ethnicity were collected under socio-demographic information of 
respondents. The results of respondents under socio-demographic characteristics are illustrated in Table No. 
1. Among the respondents of +2 category (n=100), majority of respondents (94%) were in between 15-18 
years and six percent (6%) of respondents were in between 19-22 years. Among Bachelors’ level students 
(n=100), more than half of the respondents (64%) were in between 23-26 years, thirty four percent (36%) 
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respondents were in between 19-22 years. Almost equal respondents from both +2 and Bachelors’ category 
were female. Among the respondents from +2 students 51% were male while 49% were female. Similarly, 
equal respondents i.e. 50% male and 50% female were from Bachelors’ level students. 

Regarding ethnicity, most of the respondents (39%) were from Janajati ethnic background in +2 category 
followed by Brahmins (23%), Chhetri (18%), Newar (13%) Dalit (4%) while 44% of respondents from 
Bachelors’ category were Brahmin followed by Chhetri (28%), Newar (15%), Janajati (7%) and Dalit (4%). 
In case of relationship status, more than half of respondents were single (57%, 68%). Similarly, 43% of +2 
students were in a relationship where 28% of Bachelors’ level students were in a relationship. 

Section II: Knowledge and Opinion about Existing Statutory Rape Law in Nepal 
Table 2 Knowledge and Opinion about Existing Statutory Rape Law in Nepal 

       (n=100,100) 
               (n1: Number of responses) 

Table No. 2 represented knowledge and opinion of respondents about existing Statutory Rape law in Nepal. 
Majority of respondents from +2 and Bachelors’ category (82%, 92%) responded that consent is necessary to 
have sexual intercourse. Regarding opinion on consent from respondents from +2 category, 48.6% of 
responses considered freely giving verbal communication followed by voluntary (18.5%), capacity (17.8%), 
giving non-verbal cues (13.7%) as consent. Similarly, 48.8% of responses from Bachelors’ level respondents 
considered freely giving verbal communication, 24.4% responses were in favor of giving non-verbal cues, 
17.6% responses considered voluntary as consent while 9.2% of responses considered capacity as consent.   

In regard to legal age for consent for sexual intercourse, 40% of respondents from +2 category responded the 
legal age for consent is above 18 years, 30% of respondents considered above 20 years to be legal age of 
consent, 21% of respondents responded that they didn’t know the legal age of consent. From Bachelors’ level 
category, 78% of respondents responded that the legal age for consent for sexual intercourse is above 18 years. 
Majority of respondents from both the categories (87%, 84%) considered that the consensual sexual 
intercourse is not rape. But more than half of respondents from both categories (62%, 69%) opined that sexual 
intercourse in consent with legal age of consent as crime to be right.  

Among 54% of respondents from +2 category didn’t know about the Statutory Rape Law of Nepal while 63% 
of respondents from Bachelors’ category knew about Statutory Rape Law of Nepal. 96% of respondents from 
+2 category opined that Statutory Rape Law is not right while 57% of respondents from Bachelors’ category 
denied Statutory Rape Law is right. Similarly, 96% of respondents from +2 category opined that Statutory 
Rape Law is to be amended while 57% of respondents from Bachelors’ category opined that Statutory Rape 
Law is to be amended. 

Among the responses from respondents who opined that Statutory Rape Law to be amended from +2 category, 
the reasons for amending Statutory Rape Law were law being gender discriminatory (44.3%), increased sex 
education (12.4%), change in sexual behavior of adolescents (10.6%), punishment only for male (7.9%), 
consensual sex is not rape (7.9%), encourage reporting only in abusive situations (7.1%), protecting young 
couples (6.2%). While, among the responses from respondents who opined that Statutory Rape Law to be 
amended from Bachelors’ category, the reasons for amending Statutory Rape Law were law being gender 
discriminatory (28.4%), punishment only for male (20.2%), consensual sex is not rape (16.4%), encourage 
reporting only in abusive situations (9.2%), increased sex education (8.3%), protecting young couples (8.3%), 
change in sexual behavior of adolescents (7.4%). 
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The opinion on possible amendment in Statutory Rape Law from +2 category were no punishment for any 
adolescents if the relationship is consensual (42.6%), punish both minors (29.2%), less punishment to both if 
the act is consensual (21.8%), reduce legal age of consent (3.2%) while majority of responses from Bachelors’ 
category opined to punish both minor boy and girl (36.8%) followed by no punishment for any adolescents if 
the relationship is consensual (29.8%), less punishment to both if the act is consensual (17.5%), reduce legal 
age of consent (10.5%). 

6.1.2 Quantitative Information from Parents 
The quantitative data was collected from 50 parents (having at least a teenage child) from Gokarneshwor 
Municipality ward no. 5 and 7. 
 Table 3 Knowledge and Opinion about Existing Statutory Rape Law in Nepal 
             (n=50) 

                                                                           (n1: Number of responses) 
Description Characteristics Count Percentage 

Legal age for consent for sexual intercourse Above 16 years 1 2 
Above 18 years 20 40 
Above 20 years 17 34 

Don’t know 12 24 

Knowledge on considering consensual 
sexual intercourse as rape 

Yes 8 16 

No 42 84 
Opinion on considering sexual intercourse 
in consent with person below legal age of 
consent as crime to be right  

Yes 12 24 

No 38 76 
Knowledge on Statutory Rape Law Yes 26 52 

No 24 48 
Opinion on Statutory Rape Law to be right  Yes 5 10 

No 45 90 
Reason on Statutory Rape Law to be right 
(n1=8) 

Reducing teenage pregnancy 2 25 
Female being prestige of the 

family 
1 12.5 

State’s responsibility to protect 
vulnerable adolescents 

3 37.5 

Social values 2 25 
Opinion on necessity to amend Statutory 
Rape Law in Nepal 

Yes 45 90 

No 5 10 
Reasons for amending Statutory Rape Law 
in Nepal 
(increased false cases) (n1=97) (Others 
increased false cases; law more lenient 
towards female only) 

Law being gender 
discriminatory 

29 30.5 

Consensual sex is not rape 27 27.5 

Punishment only for male 26 26.5 

Change in sexual behavior of 
adolescents 

4 4.1 
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Increased sex education 7 7.2 

Encourage reporting only in 
abusive situations 

2 2.1 

Others 2 2.1 

Opinion on possible amendment in 
Statutory Rape Law in Nepal (Others*: 
counseling; law awareness) 
 

Punish both minor boy and girl 28 56 

No punishment for any 
adolescents if the relationship is 

consensual 

14 28 

Reduce legal age of consent 6 12 

Others 2 4 
Immediate solution if minor boy and girl 
have sexual relationship 

File the case 4 8 
Admonish (warning about the 

crime) 
33 66 

Get them married 13 26 
 

Table No. 3 represented knowledge and opinion of respondents about existing Statutory Rape law in Nepal. 
Nearly half of respondents (i.e. 40%) opined that the legal age of consent for sexual intercourse is above 18 
years followed by above 20 years (34%) and don’t know (24%). 84% of respondents had knowledge that 
consensual sexual intercourse is not rape while 76% of respondents opined that sexual intercourse in consent 
with person below legal age of consent as crime is not right. Majority of respondents (i.e. 52%) had knowledge 
on Statutory Rape Law where 90% of respondents opined that Statutory Rape Law in Nepal is not right. The 
reasons for claiming Statutory Rape Law is right were State’s responsibility to protect vulnerable adolescents 
(37.5%), reducing teenage pregnancy (25%), social values (25%), and female being prestige of the family 
(12.5%).  

Around 90% of respondents responded that there is need to amend the Statutory Rape Law in Nepal. The 
reasons for amending Statutory Rape Law were law being gender discriminatory (30.5%), consensual sex is 
not rape (27.5%), punishment only for male (26.5%), increased sex education (7.2%), encourage reporting 
only in abusive situations (2.1%) and others (2.1%) which included increased false cases; law more lenient 
towards female only where respondents opined that law should be amended to punish both male and female 
(56%), no punishment for any adolescents if the relationship is consensual (28%), reduce legal age of consent 
(12%). 66% of respondents opined that admonishment (after warning) is the immediate solution if minor boy 
and girl had sexual intercourse in consent while the other opinions were get them married (26%) and file the 
case (8%).  

6.2 Legal Perspective on Practicability of Romeo Juliet Clause in Nepal 
The in-depth interview with key legal authorities: Police, Public prosecutor, Defense Lawyers and Adjudicator 
provided the insight on assessing the practicability of Romeo Juliet Clause in Nepal which are presented 
thematically below: 

6.2.1 Status of Statutory Rape Cases 
All of the respondents agreed that the registration of Statutory Rape cases have increased. The overall rape 
cases registered from among Kathmandu district in three fiscal years i.e. FY 2077/78, 2078/79 and 2079/80 
counts 251, 241 and 213 respectively. Among 213 rape cases in FY 2079/80, the number of rape victim 
involving minor girls (below age of 18 years) is 120 and the number of male child (below age of 18 years) as 
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offender counts to be 17. The rape case where both minors are involved as an offender and victim, the case is 
generally registered through parents, guardians or family members. 
“The rape cases where minor victims are involved, parents, institution or guardian register the cases. In some 
instances, school, institutions also refer the case of rape where minor girls are victim. The children (victim) 
have their say as being rape victim.” 

-Voice of Police 
 “The children (victim) have their say as being rape victim mostly in presence of their parents or guardian. 
While, the male child (in conflict of law) claims the act had been in consent. In most of the instances, the 
children in conflict of law in rape cases are unknown about the existing legal provisions, having physical 
growth and needs, learning from parents or elders (lifestyle where parents and children are compelled to 
share rooms) have been the primary reason for commission of rape related crime by the children in conflict 
of law.” 

- Voice of Police 
“Few years back, when a girl runs away with her boyfriend, the family used to file case in human trafficking; 
now the trend appears that parents file the case of rape.”  

-Voice of Public Prosecutor 
“Registration of Statutory Rape cases have increased. During adjudication in almost all of the cases the 
accused has been convicted for the offence and sentenced irrespective of age.” 

-Voice of a male Defense Lawyer 
“The volume of rape cases involving both minors has increased in the Court. Many cases have not yet reached 
the court. The teenagers meet through social media and get in a relationship and most of them are unknown 
about the consequences. Most of the cases involve the late-teenagers and have contacted through social media. 
When the family finds about it, files the case about rape and aims at punishing at any cost” 

-Voice of Judge  

6.2.2 Rationality of Statutory Rape Law (Section 219(2) of National Penal Code) 
All the respondents opined that the legal provision is to ensure children’s right to protection from being 
exploited and entitled to be protected from any activity which may be harmful to him or her or be obstacle to 
his or her education or detrimental to his or her health, physical, mental, moral, social development. Few 
respondents added that it is the responsibility of State to protect minors from exploitation. 

“The physical, mental, moral and social development is not completed which makes children prone to 
exploitation. Since the children are not mature enough to make their own precise decision and cannot give the 
consent at their own, the Statutory Rape law provision is aimed at protection of children at large from sexual 
exploitation. The exploitation hampers overall physical, mental, moral and social development and hence 
caution is to be made by State as its responsibility.” 

- Voice of  Police 
“For physical, mental, social development of children, the law has focused on protecting the children as they 
are prone to making mistakes at this age which make them regret later. They are not mature enough to take 
decision at their own and easy to manipulate and it is the responsibility of State to protect the children.” 

-Voice of  Public Prosecutor 
“Children are not able to defend themselves like adult and law has accordingly categorized the gravity of 
offence against child victim and adult. That is the main reason of Statutory Rape.”  

-Voice of a female Defense Lawyer 
“Children can be easily manipulated, coerced, influenced; therefore the State has to make law to protect 
them”  

-Voice of a male Defense Lawyer 



192 Towards Contextual Justice

192 
 

6.2.3 Rationality of Rape Laws Focusing on the Female Victim 
All the respondent opined that our society doesn’t view male and female as equal in social values, gender role 
and upbringing and therefore, females are at a vulnerable position, so they are to be protected. In addition, half 
of respondents from defense lawyers reasoned that prevalence of concept of woman cannot rape man because 
of physical strength, social values is also rationality of focusing on female victim. Half of the respondents 
from defense lawyers agreed that female being attached to family reputation and prestige is also another 
important rationality of rape laws focusing on female victim.  

“Nepal is a developing country. Having the societal norms deeply affected the way of grooming male and 
female differently, female child are more prone to exploitation. The victim blaming for being victim of crime 
(like rape: It must have been your fault for the guy to act in that way against you) by the parents, guardian 
and society is the primary reason why the female child has to be focused and law has defined the rape 
accordingly. But this does not necessarily mean that male child is not subject of rape. To address this 
difference in law between male and female child, a separate clause is to be introduced clarifying the situation 
when male child is subjected to rape.” 

- Voice of  Police 

“The children and women are prone to exploitation in our society and risk is more if the person is both minor 
and girl. It is the responsibility of State to protect the vulnerable one; therefore, the law has focused on the 
female victim on the basis of structure of the society.” 

-Voice of Public Prosecutor 
“Women’s position in the society and concept that woman cannot rape man is the major rationality for 
focusing on female” 

-Voice of a male Defense Lawyer 
“The society makes victim more victimized due to stigma, female has more detrimental consequences on health 
than on male; therefore our law is protective towards female victim.” 

-Voice of Judge 

6.2.4 Opinion about Statutory Rape Law in Nepal when both minors had sexual relationship in consent  
Most of the respondents opined that Statutory Rape Law in Nepal is rigid in case of minors nearing adulthood 
and have consensual sexual relationship. In addition, most of the respondents raised the concern about the 
social, psychological impacts on male child and his family due to rigidity in law. However, few respondents 
responded that the existing legal provision has promoted justice and reasoned that in the rape cases involving 
both minors, female are always the vulnerable one. 
“In case of consensual sexual activities the law is strict in rape cases. The minor and his family also become 
the victim of strict law. The law should focus more on rehabilitative form, counseling both victim and offender 
if both minors are involved and act is in consent.” 

-Voice of Judge 
“The changing environment, access to internet, media, changing lifestyle has contributed in changing sexual 
behaviors of children from age 0f 15-16 years. The sexual desirability in adolescents, society being 
conservative to discuss about sex and in absence of knowledge of existing law, many minor males are being 
convicted as part of blackmail, retaliation, to separate young couples by family.” 

-Voice of a female Defense Lawyer 
“Daughter being viewed as the prestige of family, when family finds about the daughter engaged in sexual 
relationship with someone (considering or without considering social status of caste, economic condition, 
religion), files the case of Statutory Rape.” 

-Voice of a male Defense Lawyer  
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“Law is rigid and tends to control the desire of natural process, society is hesitant to discuss and aware youths 
about sex. Therefore, the minors (teenagers) are in relationship and get engaged in sexual activities without 
knowing the consequences. Law, here, punishes the mistake as offence” 

-Voice of a female Defense Lawyer 

“Law is to be based on research of geography, changing sexual behaviors of adolescents, circumstances where 
the alleged offence has been committed in cases where minors are involved and had consensual sexual 
relationship.” 

-Voice of a male Defense Lawyer 
“In absence of having legal provision on difference in punishment in terms of gravity, the basket law is applied 
irrespective of nature of case. The main reason is the law being rigid; the male child having intercourse in 
romantic relationship has been categorized under the rape of same degree where elements of consent lack.”  

-Voice of Public Prosecutor 

“The reproductive health, the pregnancy issues, societal stigma on victim and family, marriage issues on 
minor female has more effect on female than on male. The female has more insecurity in the rape cases, 
therefore the law promotes justice protecting female. In case our society is able to provide security and avoid 
the instances of victim blaming, accepting the child birth out of wedlock, child birth at young age without 
knowing who the father is; then law can be made on equal footing.” 

- Voice of Police  

6.2.5 Requirement of Amendment in Statutory Rape Law in Nepal 
The majority of respondents expressed the view that Nepal’s Statutory Rape Law requires amendments, 
particularly in introducing categorization of the offence and allowing interpretative flexibility based on the 
gravity of individual cases. However, a minority of respondents held a contrasting opinion, asserting that the 
current legal provisions are adequate and do not necessitate any changes. 
Nearly half of respondents opined that the existing legal provision is to be amended by reducing legal age of 
consent. Some of the respondents responded that the existing legal provision in to be amended by punishing 
both minors otherwise the law does not promote justice. A respondent presented the view to reform both 
children as per the age as both of them are minors and engaged in consensual sexual relationship. Few of the 
respondents added that the law to prevent false or fake cases is to be introduced. 
“Yes, the situation where the minors are in equal age and near the adulthood, the law should not be strict and 
punish the child in conflict of law harshly. In the case where both minors near their adulthood are involved in 
consensual sexual activities, if they are in same age, the law should be made as such that the punishment shall 
be suspended. The case of minors with less age gap can have less punishment (1-3 years). The current legal 
provision, in case of minors near adulthood and act is in consent, is severe.” 

-Voice of Judge 
“State gives citizenship at age of 16, completes school education, consider children are capable to vote but 
tried to control their natural relation towards sexual desirability through strict law which is being misused.” 

-Voice of a male Defense Lawyer 
“Research is to be done whether 18 years is a right age for considering a person as a child.” 

- Voice of a female Defense Lawyer 
“Female mature prior to male and in many cases female have incited to have sexual intercourse but later files 
the case. When both are under protective category of State (i.e. minor), punishing one but not the other is not 
fair.” 

-Voice of a male Defense Lawyer  
“Clarify more the criteria of consent and focus on rehabilitating minor child in the offences like Statutory 
Rape where both have consented and near adulthood” 
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- Voice of a female Defense Lawyer 
“Instance: A rape committed on victim of 17 years forcefully or under intoxication, differs from a consensual 
act between a girl of 17 years and a male of same age (which as per our law is “Statutory Rape”). Here, the 
consensual act between two 17 years male and female, there is no requirement to punish such person. Here, 
the gravity of offence differs and so the law is to be amended considering the various factors of society. 
Otherwise, this can lead to a dangerous situation in the future.” 

-Voice of Public Prosecutor 
“Having the different upbringing towards male and female and though both consents on having sexual 
relationship, the female is only affected at last. For instance: though a girl is in a romantic relationship at age 
of 14, she feels guilty about her act at the age of 21. At the point, there will be realization that her act was 
childish but society and State should have protected her, someone should have guided her. Therefore, the law 
doesn’t require change at present but rather people are to be made aware about law. But the issue of male 
child being subject to rape is to be given thought and defined clearly in separate clause in law.” 

-Voice of Police 

6.2.7 Application of Romeo Juliet Clause in Statutory Rape Law in Nepal 
Respondents who acknowledged the need for reform in Nepal’s Statutory Rape Law emphasized the relevance 
of introducing a Romeo and Juliet Clause. They argued that such a provision is necessary to prevent late 
teenager (male) involved in consensual relationships from being convicted under the same category and 
severity as those accused in cases involving coercion or force. 
“Since, the existing rape law is rigid and difficult to prove innocence after medical test, many consensual 
sexual activities between late teen have become the case of Statutory Rape and been convicted under heinous 
crime though the gravity and nature of offence differs. Therefore, this clause is necessity in rape law of Nepal 
for late teen having less age difference and nearing age of adulthood if the act is in consent.” 

-Voice of Public Prosecutor 
“Soil-suited law is to be made considering present situation of adolescents after research. Romeo Juliet Clause 
having close-in-age exemption could be an alternative in existing legal provision of Statutory Rape Law in 
Nepal.” 

-Voice of a male Defense lawyer 
“With the introduction of Romeo Juliet Clause the cases of late teenagers involved in consensual sexual 
relationship would decrease. The physiological, social, mental effects faced by (teenager) being in prison 
(later) would hamper the life of a person. The victimization of family would reduce with the introduction of 
the Clause.” 

-Voice of Judge 

7. Analysis  
The study sought to examine public and institutional perceptions of Nepal’s Statutory Rape Law by exploring 
the views of adolescents, parents, and legal professionals. This was done with a particular focus on contextual 
justice, which calls for a legal approach that is responsive to changing social norms, lived realities, and power 
dynamics affecting adolescents. Findings revealed that 78% of bachelor’s level students and 40% of +2 
students were aware of the legal age of consent, while 40% of parents reported the same. Awareness of the 
Statutory Rape law was higher among bachelor’s level students (63%) than +2 students (46%), with 52% of 
parents demonstrating similar awareness. Notably, over 90% of +2 students and parents, along with more than 
half of bachelor’s level students, believed that the current law is inadequate and requires amendment. Key 
concerns raised included the gender-biased application of the law, the criminalization of consensual sex, the 
exclusion of changing adolescent behavior, and the disproportionate penalization of male minors. 
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Public opinion strongly favored either exempting both minors from punishment or treating consensual acts 
between near-age peers more leniently. Many suggested warnings and counseling over criminal sanctions. 
These views reflect a growing recognition that rigid legal frameworks may fail to deliver justice when they do 
not account for adolescent agency, developmental maturity, and mutual consent. 

Legal professionals, with the exception of police respondents, echoed these concerns. Public prosecutors, 
defense lawyers, and adjudicators cited difficulties in assessing intent, interpreting consent, and applying the 
law in cases where both parties are minors. They noted that the law, in its current form, does not differentiate 
between consensual and coercive acts, resulting in unfair outcomes especially for male adolescents. The public 
prosecutor emphasized the need to categorize Statutory Rape offenses based on the gravity of the act, while 
defense lawyers and adjudicators criticized the law’s strict liability approach and reported instances of misuse, 
including false charges driven by caste, social status, or retaliation. Conversely, the police representative 
opposed amending the law, arguing that Nepal’s patriarchal social structure inherently places women in 
vulnerable positions, and thus the law should maintain its protective stance toward female minors. 

Majority of respondents from legal authorities pointed that the cases of consensual sexual relationship are filed 
when family finds out about the relationship. At the same time in having registration of case, the caste, 
economic status of minor (male) played the vital role. The cases where minor (female) has eloped with minor 
(male), the cases have been registered as Statutory Rape. Even in the case where the female is more in age 
than male minor, the male minor has been prosecuted.61  

Public prosecutors reported that even cases involving elopement or informal marriages among consenting 
teenagers are charged as Statutory Rape, as there is no provision to interpret the gravity of the offense. Defense 
lawyers highlighted misuse of the law in many instances for retaliation, because of caste, economic status of 
male.62 Adjudicators similarly noted the constraints of adjudicating such cases, citing the absence of discretion 
under a strict liability framework. 

Given these realities, the study finds broad consensus among legal professionals on the necessity of amending 
the law to reflect contextual justice. Nearly all respondents from the legal sector advocated for the 
incorporation of a Romeo and Juliet Clause to exempt consensual relationships between near-age minors from 
harsh criminal sanctions. Such a provision, they argued, would align the law with contemporary adolescent 
experiences and reduce its potential for misuse. 

8. Conclusion 

This study highlights the need to reform Nepal’s Statutory Rape Law in line with the principles of contextual 
justice. The current law’s rigid application, which does not distinguish between consensual and coercive acts 
among minors, often leads to disproportionate punishment particularly for male adolescents in consensual 
relationships which has detrimental impact in male (adolescent) and his family. Both public and legal 
stakeholders emphasized that changing social behaviors, increased sexual awareness, and misuse of the law 
demand a more contextual legal approach. The widespread support for a Romeo and Juliet Clause reflects a 
shared understanding that the law must protect minors without criminalizing consensual relationships between 
near-age peers. Incorporating such a clause would promote fairness, reduce misuse, and align the law with the 
evolving realities of adolescent development, ensuring justice that is both protective and context-sensitive. 

                                                           
61  Nepal Government v. Paribartit naam 079/080 Ramatar (4),  Bhaktapur District Court, 2079 (2022), Case no. 069-C1-0063. In the case, the child in 

conflict of law of 15 years of old and the victim of 17 years of old having romantic relationship had eloped from the village and got married. The 
family of female minor found out and had filed the case of Statutory Rape where later the Court interpreted the act as child marriage not Statutory 
Rape. 

62  Santosh Kumar Yadav v. Nepal Government, Supreme Court, Case no. 075-CR-2638  
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Therefore, Romeo Juliet Clause (having purpose to make a distinction between forced sexual relationships 
with consensual teenage sex with close-in-age exemption) is relevant in Rape Law of Nepal.    

9. Recommendation 
Understanding the perspective of students, parents, legal authorities regarding the assessing practicability of 
Romeo Juliet Clause in Statutory Rape Law in Nepal revealed that there is relevancy of Romeo Juliet Clause 
in Statutory Rape Law in Nepal. Based on the above findings following recommendations are made: 

• It is recommended to Ministry of Law and Parliamentary Affairs and Ministry of Women, Children and 
Senior Citizen that the situation of Statutory Rape Law of Nepal should be studied and work for 
categorization of crime as per the gravity and punishment adhered should be accordingly made. 

• It is recommended to Nepal Law Commission to review the existing Statutory Rape Law of Nepal through 
further research. 

• It is recommended to Investigating Officer, Public Prosecutor and Juvenile bench that the issues of false 
cases, blackmailing are to be strictly monitored during investigation, filing charge-sheet, adjudication 
while considering if there is possibility of risk of hostility of victim. 

• It is recommended to National Child Right Council to conduct further research and lobby for law to protect 
rights of minor males involved in consensual sexual relationship through amendment in existing Statutory 
Rape Law.    

• Since the public has less knowledge about existing legal provisions and having the principle of “Ignorance 
of law is of no excuse” has created the gap between law in book and reality. The awareness on law having 
strict liability like Statutory Rape Law should be raised among general public through Medias and 
Curriculum Development in school and high school courses. 

• It is recommended to Universities to raise awareness and conduct further research. 
• It is also recommended to Research Community to conduct further research focusing on way forward.  
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Patriarchy and Male Chauvinism:  
How Systemic Power Fuels Rape and other  

Gendered Violence 
 

Samrat Kunjeda1 
 
Abstract 
This article examines the universal link between Patriarchy and gendered violence, rendering visible the 
manner in which institutionalized power structures breed violence. It argues that patriarchal institutions, 
which stress male dominance and control, legitimize sexual violence and solidify harmful gender stereotypes. 
This aims to explores the intersection of patriarchy and toxic masculinity, examining how systemic power 
structures contribute to the perpetuation of rape and other forms of gendered violence. It delves into the ways 
in which societal norms, gender roles, and institutionalized power dynamics uphold patriarchal values, 
fostering an environment where violent behaviors against women and marginalized genders are normalized 
or excused. It reflects on the cultural, legal, and institutional forces supporting patriarchal values and are 
complicitous in the perpetuation of rape and other gender-based violence. Through a critical analysis of social 
norms, law, and power relationships, the article tries to establish the root causes of sexual violence and 
propose how patriarchal institutions can be ended. Lastly, it calls for transformative legal and social reforms 
to eliminate gendered violence and promote gender equality. 
Keywords:  Feminism, Stereotypes, Rape, Chauvinism, Violence. GBV 
Introduction 
“Men are afraid that women will laugh at them. Women are afraid that men will kill them.” 2 
Etymologically, and to a great extant culturally, patriarchy owes its origin from the Greek word patriarkhēs 
that translates into ’ruling father. The term ‘patriarchy’ came to be widely used in the 1970s, especially in 
England and the United States of America. But the sense of what it implied the power of men over women 
and the effects of this power has never been entirely absent in our various histories. In several cultural and 
social contexts and different historical periods, women expressed their anger and indignation over the manner 
in which they suffered misery, privation and injustice at the hands of men—in poetry, song and in stories that 
were passed down the generations, from mother to daughter. Such expressions were direct as well as oblique 
and may be found in literatures across the world: in folk songs, poetry, fairy tales, religious poetry.3 
Patriarchy literally means the rule of the father or the “patriarch”, and originally it was used to describe a 
specific type of “male-dominated family”-the large household of the patriarch which included women, junior 
men, children, slaves and domestic servants all under the rule of this dominant male. Now it is used more 
generally to refer to male domination, to the power relationships by which men dominate women, and to 
                                                           
1  Lecturer of Law (LL.M. & B.A.LL.B.) at Prithvi Narayan Campus, Faculty of Law, Tribhuvan University, Nepal.  
2  Margaret Atwood, Second Words: Selected Critical Prose, 1960–1982 413 (1982). 
3  V. Geetha, Patriarchy (Bhatkal & Sen 2007). 
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characterize a system whereby women are kept subordinate in a number of ways. In South Asia, for example, 
it is called pitrasatta in Nepali, pidarshahi in Urdu and pitratontro in Bangla. The subordination that we 
experience at a daily level stems from male chauvinism that suggests regardless of the class we might belong 
to, takes various forms -discrimination, disregard, insult, control, exploitation, oppression, violence- within 
the family, at the place of work, in society. The details may be different, but the theme is the same.  
Sociologist Michael Ryan defines ’patriarchy ‘as ”the seemingly ubiquitous system of sex-based oppression” 
that operates in all spheres of society.4 This sex-based oppression presents a power differential between the 
two sexes that mainly affects women as ”it allows men to dominate and control” them.5 
Patriarchy, as a system of male dominance, creates and sustains the structural inequalities that enable and 
normalize sexual violence, including rape. By reinforcing gender hierarchies, objectifying women, and 
legitimizing male power over female bodies, patriarchy fosters a culture where acts of sexual violence are 
tolerated, excused, or even justified. 
The word Chauvinism is derived from the name of Nicolas Chauvin, a French soldier who, satisfied with the 
reward of military honors and a small pension, retained a simpleminded devotion to Napoleon. Chauvin came 
to typify the cult of the glorification of all things military that was popular after 1815 among the veterans of 
Napoleon’s armies. Later, chauvinism came to mean any kind of ultra-nationalism and was used generally to 
connote an undue partiality or attachment to a group or place to which one belongs. The term chauvinism also 
may describe an attitude of superiority toward members of the opposite sex, as in male chauvinism. Male 
chauvinism is the belief that men are superior to women. The closely related terms are male supremacy, male 
oppression, and patriarchy.6 
Chauvinism is fueled by patriarchy with its hierarchical social structure that privileges men more than women, 
affirming the belief in natural and rational male supremacy over women. Chauvinistic sentiments are nurtured 
as a result, belittling women's work, voice, and rights. As a result, patriarchal values not only block women's 
progress but also legitimize male privilege and cultivate gender discriminatory exclusion. Chauvinism, in turn, 
reinforces patriarchal values by discrediting demands for gender equality as attacks on tradition, thus 
perpetuating the cycle of oppression and reinforcing systemic gender biases. Adam Juke, psychotherapist and 
analyst put forward reason for male chauvinism7 “There’s an asymmetry in the development of boys and girls. 
Infant boys have to learn how to be masculine. Girls don’t. Masculinity is not in a state of crisis. Masculinity 
is a crisis. I don’t believe misogyny is innate, but I believe it’s inescapable because of the development of 
masculinity.” 
Social and Legal Manifestation of Patriarchy 
Patriarchy finds its expression in various forms, ranging from family organization to organizational structure 
at work, from cultural practices to the laws. Its ideational foundations, which critics such as Friedrich Engels, 
Simone de Beauvoir, Judith Butler, and Bell hooks write about, reveal the origin inequalities of society. The 
origin of patriarchy can be traced back in early agricultural communities when farming supplanted earlier 
modes of food acquisition. Engels argues that private property led to the subjugation of women by men since 
men sought to guarantee the legitimacy of their heirs. Women were therefore relegated to secondary positions, 
bound by economic subordination and social role. Gerda Lerner8 have highlighted how women once held 
significant power in matriarchal societies. Lerner’s work emphasizes the need to acknowledge these historical 

                                                           
4  Ryan, Michael, Patriarchy, in Encyclopedia of Social Theory 567 (George Ritzer ed., 2004). 
5  Id. 
6  Jane Mansbridge & Katherine Flaster, The Cultural Politics of Everyday Discourse: The Case of "Male Chauvinist", 33 Crit. Soc. 627 (2007). P 653. 
7  George Chesterton, Men Hating Women: A Look into the Psychology of Misogyny, GQ (Nov. 7, 2018), https://www.gq-

magazine.co.uk/article/men-hating-women. Accessed on March 20, 2025 
8  Lerner, Gerda. The Creation of Patriarchy. New York: Oxford University Press, 1986 
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contexts to understand the systemic nature of patriarchy. This duality presents a historical narrative where 
women’s roles have been both influential and systematically undermined. In contemporary discussions around 
gender roles, it’s common to encounter narratives that emphasize the patriarchal structures that have 
historically dominated many societies, including Nepal. Its early texts, such as the Vedas, Upanishads, and 
various epics, provide insights into the status of women during different periods. Contrary to the widely held 
belief that women were universally oppressed, there are numerous accounts that highlight their strong positions 
in society. 
The patriarchy, particularly when it comes to the legal structure of Nepal, is present in formal and informal 
systems entrenching male authority and subordinating women. Patriarchy refers to a social arrangement where 
men have greater authority, and such an arrangement prevails in all aspects of Nepalese society, including the 
legal framework. The spheres of patriarchy in Nepalese law can be ascertained in different ways, ranging from 
constitutional provisions to the everyday practices that affect women's rights and access to justice. Under 
Muslim Personal Law, practices such as polygamy and unilateral divorce (talaq) further highlight patriarchal 
structures. 
In Vedic literature9, women were revered as knowledgeable and skilled individuals. They participated in 
religious rituals and were often depicted as sages and scholars. Figures like Gargi and Maitreyi are celebrated 
for their intellectual contributions. Gargi, a philosopher, famously debated with male sages, demonstrating 
that women had a voice in philosophical discourse. Moreover, ancient texts like the Manusmriti10 do advocate 
for certain restrictions on women, but these were often context-specific and varied widely across different 
regions and communities. 
Patriarchy deeply influences family structures and the traditional gender roles often dictate that men are 
providers while women are caregivers. Sociologist Jessie Bernard11 highlights how marriage can be a site of 
inequality, with women sacrificing their autonomy for the sake of familial stability. In her work, Bernard 
introduces the concept of "the married woman’s dilemma," where women's identities become conflated with 
their roles as wives and mothers. This underscores how patriarchal norms limit women's opportunities and 
reinforce dependency. Blackstone adds to this concept saying "By marriage, the husband and wife are one 
person in law: that is, the very being or legal existence of the woman is suspended during the marriage, or at 
least is incorporated and consolidated into that of the husband: under whose protection and influence she 
performs everything."12 
Cultural Representations are very unequal in gender contexts creating and assigning values to the gender 
centric ideas in a strategic way. The media plays a crucial role in shaping societal attitudes toward gender. 
Laura Mulvey’s13 concept of the "male gaze" in her essay "Visual Pleasure and Narrative Cinema" critiques 
how women are often objectified in film and media. This objectification reinforces patriarchal ideals, 
portraying women as passive objects rather than active subjects. In literature, patriarchal themes manifest in 
character development and narrative arcs. Virginia Woolf’s14 "A Room of One’s Own" advocates for women's 
voices and experiences to be recognized in literature, challenging the male dominated literary canon. Woolf 
argues that economic independence and a space of one’s own are essential for women’s creative expression.  
 

                                                           
9  Madhavan, K. (Trans.). The Rigveda: A New Translation. New York: HarperCollins, 2004. 
10  Kane, P.V. History of Dharmasastra: Ancient and Medieval Religions and Law in India. Vol. 1. Poona: Bhandarkar Oriental Research Institute, 

1930. (This work provides a comprehensive commentary on the Manusmriti and its historical context.) 
11  Bernard, Jessie. The Future of Marriage. New York: William Morrow, 1972. 
12  William Blackstone, Commentaries on the Laws of England 442 (1st ed. 1765-1769). 

13Laura Mulvey, Visual Pleasure and Narrative Cinema, 16 SCREEN 6 (1975). 
14  Virginia Woolf, A Room of One's Own (Hogarth Press 1929). 
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i. Constitution 
Part 3, Article 18 of Constitution of Nepal15 Provides that All citizens shall be equal before law. No person 
shall be denied the equal protection of law. No discrimination shall be made in the application of general laws 
on grounds of origin, religion, race, caste, tribe, sex, physical condition, condition of health, marital status, 
pregnancy, economic condition, language or region, ideology or on similar other grounds.16 However the 
practical application often reveals a gap between these constitutional promises and the entrenched patriarchal 
attitudes in society. 
Although Nepal's Constitution, particularly after the 2015 Constitution was enacted, enshrines gender equality 
as a fundamental right, patriarchy continues to manifest itself in the implementation and interpretation of these 
provisions. Constitution articles sermonize about equality, but certain established norms rooted in society 
continue to act as barriers to full gender equality. In some instances, provisions of the law are not strictly 
enforced or practiced, usually as a result of deep-rooted patriarchal feelings in the legal system. Examples 
include property rights or marriage rights cases, in which women are often discriminated against, to illustrate 
the extent to which legal reforms are subject to patriarchal customs. One of the significant fields where 
patriarchy is applied in Nepal's judiciary is the field of inheritance and property rights. Nepalese women used 
to be barred from inheriting their ancestral lands, and even though legal reform movements, such as the 2002 
amendment of the Country Code, have improved women's access to inheritance rights over property, 
customary practices are inclined to limit women's access to their rightful shares. Patriarchal constructions of 
inheritance law usually denigrate women's rights to property, particularly in rural areas where social 
conventions continue to override legal codes. 
The constitutional provisions regarding gender equality often face actual challenges in practice. Even though 
laws exist to promote women's rights, social attitudes and institutional bias often override them. For example, 
laws relating to sexual harassment or domestic violence are not effectively invoked, victims are given stigma, 
no assistance, and bad access to justice. While there have been traditional judgments favoring women's rights, 
disproportionate verdicts reflect an underlying reluctance in the overall society to embrace gender equality in 
its entirety. Judgments upholding traditional gender roles or placing greater importance on familial honour 
rather than individual rights reflect the ongoing pursuit of equality under the law. 
ii. Gender Norm 
Beyond the formal legal system, patriarchy also operates through social norms that shape the way laws are 
applied. Women often face immense societal pressure to conform to traditional roles as daughters, wives, and 
mothers. These roles limit their freedom and opportunities in many spheres, including education, employment, 
and politics. In cases where women challenge these roles or the legal system, they may be subjected to intense 
social and familial pressure, which discourages them from pursuing legal actions. Both structural and cultural 
perspectives help to uncover the opportunities and the constraints women face in patriarchal structures in 
different contexts, which affect gender role attitudes. However, questions about women’s bargains with 
patriarchy, that is, strategies utilizing one’s positionality to maximize one’s life opportunities constrained by 
the system of male dominance and progress towards gender equality or lack thereof remain.17 Patriarchal 
dominance takes different forms such as language, gender profiling and others. We get accustomed to it 
without us even realizing. Media such as movies, songs depicting male chauvinism develops as if it’s a norm.  
An old song written by Queen Aishwarya Rajya Laxmi Devi Shah goes: 

                                                           
15  Constitution of Nepal 2072, art. 18, pt. 3. 
16  Id. 
17  Deniz Kandiyoti, Bargaining with Patriarchy, 2 Gender & Soc’y 274 (1988). 



202 Patriarchy and Male Chauvinism

202 
 

निम्रा पाउहरुमा म सधैं झकुीिहतछु, निमी उठाइिहू माया ि आन्शष थपी, निमी ििी िह ुनसउाँदो, म र्वुह िहतछु, र्टुटोस ्अब नसलनसला 
कवहले पनर्,पिमात्मा साँग आत्माको सम्बतध िहे झैँ, मेिो मर् निम्रो अचनर्ामा िबुी िहोस,् अज्ञार्लाई सधैँ ज्ञार्को खोज िहेझैँ, मेिो 

आिाधर्ा सधैँ निम्रो िवहिहोस.्.। 

While this song may appear as female having profound love and loyalty towards her partner (a male or 
husband), it actually stems from deep seated adherence towards patriarchal norms.   It reflects a deeply 
ingrained patriarchal mindset through its portrayal of devotion and submission, particularly in the context of 
gender roles. These lyrics emphasize the speaker’s unwavering reverence, self-sacrifice, and subordination to 
a male figure by equating their relationship to that of a devotee and a deity. Phrases such as "निम्रा पाउहरुमा म 

सधैं झकुीिहतछु" (I will always bow at your feet) and "मेिो आिाधर्ा सधैँ निम्रो िवहिहोस"् (I shall always be 
worshipping you) reinforce traditional patriarchal expectations where women are expected to be submissive, 
self-effacing, and devoted to the service of their husbands, mirroring religious piety. This echoes the 
conventional idea that a woman’s existence is validated through her unconditional devotion and sacrifice, 
reinforcing a hierarchy that places men in a position of superiority and women in a role of servitude. Such 
narratives perpetuate the patriarchal ideal of women's duty-bound existence, limiting their agency and 
reinforcing gender inequality which in a form fuels male chauvinism. 
Through a Feminist Lens 
While the Liberal Feminism advocates for equality through legal and political reforms Radical Feminism, 
represented by figures like Andrea Dworkin18 , criticizing the foundational structures of patriarchy. Thinkers 
like Mary Wollstonecraft argue for women’s rights to education and participation in society. Wollstonecraft19 
in "A Vindication of the Rights of Woman" posits that women are not naturally inferior but are made so 
through lack of education and opportunity. Radical feminist Dworkin emphasizes the need to dismantle 
patriarchal systems entirely rather than seek reform within them. This perspective views patriarchy as an 
oppressive force that requires revolutionary change. According to the radical feminists20, patriarchy preceded 
private property. They believe that the original and basic contradiction is between the sexes and not between 
economic classes. Radical feminists consider all women to be a class. Unlike the traditionalists, however, they 
do not believe that patriarchy is natural or that it has always existed and will continue to do so.  
Another important ‘socialist feminist view’ has been presented by Mies (1988) in a paper entitled, The Social 
Origins of the Sexual Division of Labour. She puts forward some ideas regarding the possible reasons for and 
the sequence of historical developments leading to the origin of gender hierarchy or patriarchy. In this paper, 
she says, whatever the ideological differences between the various feminist groups, they are united in their 
rebellion against this hierarchical relationship between men and women, which is no longer accepted as 
biological destiny. Their enquiry into the social foundations of this inequality and asymmetry is the necessary 
consequence of their rebellion. Socialist feminist school of thought prefers to use the concept of subordination 
of women rather than patriarchy, which they reject as being historical. Patriarchy, according to them, is neither 
universal nor an all-embracing phenomenon as different kinds of relationships have always existed between 
men and women in history. According to them, it is not sex but gender which is important; sex is biological, 
gender is social. This group is concerned with what they call gender relations. Kamla Bhasin an Indian feminist 
activist says, Crimes against women, particularly rape, is a universal phenomenon. Its etiology is complex & 
the manifestations are extremely varied according to time, place & person. It also varies with historical periods, 
modes of life, economic conditions & social attitudes contributing to rape can be seen as: The sex instinct 
                                                           
18  Andrea Dworkin, Pornography: Men Possessing Women (Putnam 1981). 
19  Mary Wollstonecraft , A Vindication of the Rights of Woman: With Strictures on Political and Moral Subjects. London: J. Johnson, 1792. 
20  Brownmiller, S. 1976. Against Our Will : men women and rape. Harmonds Worth: Penguin. 
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indeed has been a very powerful motivation since the beginning of time. The theory of gender inequality talks 
about the practice of patriarchal societies. This view vehemently proposed by feminist theorists state that in 
order to maintain the gender differentiation and to assist the superiority of men over women rape is used as a 
social control activity and that male dominance justifies rape in dubious ways.21 
The concept of Intersectional Feminism, developed by Kimberlé Crenshaw22, recognizes that experiences of 
oppression are shaped by overlapping identities, including race, class, and gender. This approach highlights 
how mainstream feminist movements often overlook the complexities faced by women of color and other 
marginalized groups. She argues that race, class, and other social hierarchies interact with patriarchy to shape 
experiences of sexual violence. They critique mainstream feminism for often ignoring how marginalized 
women (such as women of color, LGBTQ+ individuals, and disabled women) experience sexual violence 
differently.  
In the postmodern idea of feminism Judith Butler23 introduces a nuanced understanding of gender as 
performative. In "Gender Trouble," he argues that gender identity is not innate but constructed through habitual 
social performances. This argument challenges strict male and female binaries, suggesting a more fluid 
conception of gender that dislocates patriarchal norms. Butler's theory suggests that by redefining gender, 
people can potentially subvert the foundation of patriarchy. This solution enables minority groups to counter 
the fixity of gendered roles and create new spaces of identity and performance. Patriarchal societies normalize 
sexual violence through media, pornography, and institutional practices that excuse or minimize male 
aggression. 
Patriarchy and male chauvinism are deeply entrenched systems of domination that perpetuate gendered 
violence, including rape, through the normalization of male dominance and women's subordination. Feminist 
theorists argue that such systems operate through legal, cultural, and social institutions to perpetuate male 
dominance and suppress and marginalize women's knowledges. Rape as a tool of systemic control is not 
regarded as an individual flaw but a sign of maintaining gender hierarchies and ongoing male dominance. 
Normalization of victim-blaming, lenience of legal treatments, and perpetuation of myths of rape all contribute 
to a situation where such a crime is tolerated, if not in most cases, excused. By critiquing patriarchal norms 
and demanding structural transformation, feminism seeks to terminate the frameworks of power which enable 
gendered violence, leading to legal and societal reforms recognizing women's agency, autonomy, and right to 
be free from oppression and fear. 
Male Chauvinism and Violence Rooted in Patriarchal Masculinity 
Most men identify their sexuality with power and violence and women with dependence and submission, many 
women who are raped believe that they are to blame, as do many perpetrators. Rape, sexual harassment, child 
sexual abuse, and other forms of violence are justified by messages that claim they are normal. It is frequently 
unclear to a raped woman whether the sexual violation was the consequence of sexual desire or violent intent 
as men and women are affected differentially by societal level variables.24 
Male chauvinism and rape culture are strongly interconnected since both reinforce sexual violence-justifying 
attitudes in society. Male chauvinism, founded on the belief that men are superior to women, establishes a 
culture where male dominance is normalized and women's autonomy is disempowered. This is an important 
part of rape culture, encouraging the negative stereotypes that men are inherently violent and cannot control 
their sexual urges or that women can somehow prevent themselves from being victimized. These are fostered 
within institutions, through the media, even though legal frameworks, leading to victim-blaming, lenient 
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punishment for perpetrators, and general complacency regarding the severity of sexual violence. United 
Nations defines violence against women as act of Gender-Based Violence (GBV) that results in, or is likely to 
result in physical, sexual or psychological harm or suffering to women, including threats of such acts, coercion 
or arbitrary deprivation of liberty, whether occurring in public or in private life.25 Sexist joke normalizing, 
women's objectification, and consent trivialization further enhance this culture, making it difficult for the 
survivors to seek justice and society to embrace the systemic aspect of the issue. Eliminating rape culture 
requires a halt in male chauvinism through subverting those deeply rooted gender norms, a consent-oriented 
education, and law and social responsibility for sexual violence. 
Gender-Based Violence (GBV) refers to violence that occurs within the context of women’s and girls’ 
subordinate status in society characterized by power imbalance in the home and society at large.26 It happens 
on a large scale and takes several forms throughout the lives of women and children, ranging from child sexual 
abuse (CSA), rape, and forced prostitution through early marriage, female genital mutilation, forced 
prostitution, and wife beating.27 
The UN’s Declaration on the Elimination of Violence against Women makes clear that violence against 
women is “a manifestation of historically unequal power relations between men and women, which have led 
to domination over and discrimination against women by men and to the prevention of the full advancement 
of women”. As we have seen, these unequal power relations between women and men are based in ideas about 
and practices of patriarchal masculinities. Go to the table below to learn more about the links between 
patriarchal masculinities and violence against women and girls.28 
Patriarchal beliefs in masculine superiority: Violence against women and girls is rooted in ideas about 
masculine superiority and natural dominance. The most expressions of masculinity, whether in the images we 
see of what ‘real men’ should look like or the stories we tell about how ‘real men’ should behave, are often 
violent and aggressive. It is clear that men and male-dominated institutions are responsible for most of the 
violence in the world. Although there is emerging evidence of an under-reporting of women’s perpetration of 
violence in the home and against children, it remains overwhelmingly true that men are the main perpetrators 
of violence, across marked social differences (of age, class, and race/ ethnicity to name only three).29 
Violence of male socialization: The strong associations between masculinity and violence are often formed 
early in boys’ lives in the ways in which they are socialized into manhood. The deep connections between 
ideas about masculinity (about what it means to be a man) and violence can be seen in processes and rituals 
of male socialization that use violence, or celebrate men’s capacity for violence, as a rite of passage for boys 
into manhood. Recent research suggests that the single strongest factor, across countries, affecting men‘s use 
of violence against intimate partners was having witnessed violence during childhood against their mother. 
Other studies have shown that men who experienced violence in their childhood home are more likely to 
perpetrate violence as adults.30 
Violence and male gender identity: Using violence remains a common, and socially accepted, way for men 
to assert and defend their gender identity as ‘real men’. The violence that men use to defend their masculine 
identity must be understood in terms of the power and privilege associated with that identity in all societies in 
the region. Male violence has always been a fundamental part of the maintenance of this power and control. 
Changing patterns of employment are challenging traditional male breadwinner roles in the family, creating 
significant strains in relationships and prompting a potential increase in domestic violence. There is some 
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evidence to suggest that men’s interpersonal violence is also linked to a growing sense of a ‘crisis in 
masculinity’, as political, social and economic changes are challenging men’s traditional power and 
privilege.31 
Violence against women and children has come to be recognized on a global scale as a severe social and 
human rights violation over the last few decades. The underlying causes and contributing factors of violence 
against women and children are deeply entrenched in community traditions, customs and culture.32 
Rape Culture, Victim Blaming and Social Stigma 
Rape culture is pervasive. It’s embedded in the way we think, speak, and move in the world. While the contexts 
may differ, rape culture is always rooted in patriarchal beliefs, power, and control. It is a societal environment 
where sexual violence is normalized due to gendered and sexualized cultural attitudes. It manifests through 
victim-blaming, slut-shaming, sexual objectification, and the minimization or denial of rape’s prevalence and 
harm. Rape Myth Acceptance, a concept introduced by Martha Burt in the 1980s, reinforces false beliefs about 
rape, survivors, and perpetrators, often trivializing sexual violence or shifting blame onto victims. 
Misconceptions about consent further contribute to victim-blaming, particularly when prior interactions with 
the perpetrator are misinterpreted as consent, despite explicit refusal. 
Victim blaming and social stigma are also major impediments to justice for survivors of sexual violence, 
particularly rape, in Nepal. Women and girls who report the assault are subjected to criticism and judgment, 
with their dress, behavior, or visitation to a specific location being questioned instead of the perpetrator. 
Patriarchal norms well entrenched legitimize the belief that a woman's honor equates to sexual purity and 
therefore place immense pressure on survivors to remain silent so that family reputation is maintained. 
Survivors who attempt to pursue justice are threatened with character assassination, ostracism, or even 
retaliation by the accused and their supporters. A fear of being labeled "impure" or "shameful" keeps many 
quiet, allowing offenders to continue to act with impunity. Also, criminal justice and law enforcement systems 
are significantly biased against survivors, as officials at times accept cases as consensual or lacking evidence, 
compounding stigma. This cycle needs to be shattered by law reforms, gender-sensitive police, and community 
sensitization to shift the blame from victims to offenders. 
Numerous youths demanded justice for Sandeep Lamichhane and directed curses towards the victim. Even 
after his guilty verdict, social media overflowed with support for the convicted individual. There was a 
collective sentiment that he was a national treasure, with some advocating for leniency due to his cricket 
career. Why did she go out alone at night? Did you see her clothes? Why did she agree to go with him? What 
did she expect would happen? Why didn’t she report it immediately? These are the questions frequently 
directed at victims of sexual violence. They imply that the victims themselves are responsible for what 
happened. These questions collectively represent a form of victim-blaming, which is the act of holding the 
victim accountable for a crime rather than placing responsibility on the perpetrator.33 
Misogyny is another deep-rooted problem in our society, it has spread more into online platforms. The 
emergence of groups like "Balatkari Sangathan" (Rapists' Association) on social media platforms showcased 
explicit victim blaming and glorification of sexual violence, reflecting deep-seated misogyny and the 
challenges in combating online hate speech. Its unbelievable to see how   brazenly such groups promote rape 
culture and victim blaming despite the proliferation of sexual violence cases in the country? Whats more  
shocking is to find out that this group had been created as a response to a movement " Ajhai Kati Sahane " that 
translates to "How Much More do we Tolerate?" Victim blaming and social stigma are direct manifestations 
of patriarchal systems that perpetuate male dominance and control. In such societies, women's value is often 
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linked to their adherence to traditional gender roles and perceived purity, placing undue responsibility on them 
to prevent sexual violence. This leads to narratives where survivors are questioned about their behavior, attire, 
or presence in certain locations, effectively shifting accountability from perpetrators to victims.34 In addition, 
patriarchy perpetuates a culture of silence and shame regarding sexual violence, silencing survivors for fear 
of being socially excluded, discredited by character assassination, or retaliated against. Institutions, including 
the courts and law enforcement, often perpetuate such biases, and in doing so, lead to systematic failure in 
delivering justice. Through victim-blaming, patriarchal systems maintain male privilege and uphold the status 
quo, preventing meaningful discourse regarding consent, accountability, and gender equality. Stigma and 
victim blaming can be transcended only by dismantling patriarchal attitudes and creating a justice-oriented, 
help-oriented, and survivor-empowerment culture. 
The majority of rapes occur among adolescents and acquaintance rape is different from stranger rape. The 
victims become pregnant due to the rape and are disconnected from their families. Due to social shame, 
victims' reintegration and acceptance have been experimented and created fear and distrust within them. 
Therefore, no victims filed a complaint against the culprits. Therefore, there is a need to reestablish trust 
though it is identified that there are some differences between the attitudes of victims and the attitudes of the 
general public towards rape, rape myths, and stigmatization. The differences are not significant. One of the 
primary problems in reintegration is a lack of knowledge about rape and stigmatization. The association of 
honor with family or community is deeply rooted in patriarchal systems that seek to control women's bodies 
and agency. In such systems, a woman's virginity is tied to communal honor, which supports victim-blaming 
and shaming when this presumed purity is lost. Honor, as it is built and defined in patriarchy, constitutes the 
cornerstone of women's sexual restraint, particularly in cultures that oblige them to remain pure for marriage. 
Failing this expectation can be disastrous, with patriarchal standards insisting that the women are up to the job 
of keeping their "purity." In a lot of India, as everywhere else in conservatively oriented society, a woman's 
chastity remains a measurement of her worth, and the violation of any is considered to be a sex crime and not 
an abuse of power and domination. This perspective kindles intrusive and accusatory questions: Why was she 
out so late? What was she wearing? Why did she put herself in that situation? —all of which divert attention 
away from the victim and not from the structural power differentials that make this violence possible. In 
essence, rape is not sexually motivated but a matter of patriarchal power exercised to punish women for 
stepping outside of traditional roles, being independent, or even being in the public sphere. This patriarchal 
mind-set grants men the privilege of controlling and, in some cases, violently policing women's dreams, 
choices, and bodies without the bounds of society. As long as patriarchal belief systems are active, they will 
continue to provide legitimacy for control of women on the pretext of maintaining honor and morality. 
A Way Forward 
Everyone deserves to live in a home where they are respected, valued for who they are as individuals, and 
treated equally, irrespective of their gender identity or expression.  Tackling patriarchy should not be left to 
women alone because, albeit differently, the gender hierarchy affects everyone negatively. Even though the 
patriarchy bestows some benefits on straight, cis-men, it still harms them as well. By overvaluing and 
associating masculinity to men, the system disconnects men from their humanity and emotions, forcing them 
to perceive any form of vulnerability as weakness. Statements like “Take it like a man”, “Real men don’t cry”, 
or “Soft like a girl” are also aspects of normalized sexism that potentially harm men’s health and well-being. 
As much as women, men also need to be liberated from patriarchy. Thus to counter patriarchal values and 
male chauvinism that underpin rape culture and gender violence, we need an integrated strategy as mentioned 
below: 
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• Education and Awareness: Teach gender equality from childhood, emphasizing consent, respect for one 
another, and healthy relationships. Public campaigns can challenge harmful stereotypes and increase 
awareness.  

• Reframe Masculinity: Rebrand masculinity to reject aggression and dominance. Promote positive male 
role models who support equality.  

• Legal Reforms: Implement tougher laws against gender violence and make the justice system treat 
survivors with respect and sensitivity. Counter rape myths and prosecute offenders.  

• Men as Allies: Mobilize men to challenge sexist attitudes, denounce gender violence, and engage in open 
discussions about respect and consent.  

• Support Survivors: Provide resources for survivors, such as counseling, legal assistance, and shelters, 
while ensuring a survivor-centered approach.  

• Community Mobilization: Create forums for dialogue within communities to tackle gender violence and 
challenge patriarchal norms. Participate in affirming grassroots organizing demanding change.  

• Address Structural Inequality: Foster economic and social equality for women and marginalized groups, 
shattering the power bases perpetuating patriarchy.  

These issues necessitate action in solidarity, cultural change, and structural transformation to provide dignity, 
equality, and protection to all. 
What Men can do ? 
Men can play an important role in stopping violence that is brought about by patriarchal masculinities by 
actively working against negative gender norms and advancing gender equality in their various capacities. On 
a personal level, they should look at their own behavior and mindset, recognizing their privileges and aiming 
for greater equality. As fathers, they can bring up boys with values that promote transformative masculinities 
and empower girls. Being around other men, they can support gender equality and speak against sexist 
attitudes. Assisting women violence victims involves giving material assistance and emotional assistance. 
Being part of the community, men can be part of anti-violence movements and demand justice from the law 
and the courts. Men in leadership in the legal and political sphere ought to introduce training on the causes 
and effects of violence against women and strictly implement laws. Finally, as community leaders, men ought 
to champion transformative masculinities, promote gender equality, and coordinate efforts to change social 
norms that justify violence against girls and women. 
Conclusion 
In total, patriarchy and male chauvinism are at the root of systemic power structures that produce rape and 
other gendered violence. It is these ingrained ideologies that not only normalize violence against women but 
also build societal attitudes that blame the victims, trivialize the harm, and exonerate the perpetrators. From 
cultural norms that regulate women's sexuality to legal frameworks that fail to provide adequate protection, 
patriarchy operates as a system to ensure male dominance and supremacy over women's lives, bodies, and 
agency. The pervading culture of rape, victim-blaming, and the overall prevalence of harmful gender 
stereotypes demonstrate how deep-seated these structures are in all domains of society. To end the cycle of 
gendered violence, we must challenge the patriarchal institutions that enable such injustices, promote gender 
equality, and create a culture of respect, accountability, and empowerment for all. Only by challenging the 
causes of patriarchy can we begin to address the broader issue of gendered violence and work towards a more 
just and equal society. Patriarchal religious systems, pervasive behaviors and ideologies often negatively 
impact the lives of women, and many gendered health disparities can be attributable to it. Hence, religious 
issues or concerns are likely to surface when seeking help or forming policies to eliminate GBV. These issues 
need to be addressed as they may become roadblocks and could jeopardize resolving gender issues. Therefore, 
it is imperative to develop an understanding of both secular and religious narratives to address patriarchy and 
its impacts, particularly GBV. 



208 Crimes against Cultural Properties: A Case Study of Nepal

jif{ % c° !

208 
 

 
 
 
 

Crimes against Cultural Properties:  
A Case Study of Nepal 
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PART ONE: INTRODUCTION 

1. General Background 
For centuries, priceless and beautiful archaeological objects excavated from historical sites have been 

smuggled abroad and sold to museums and other collectors. Substantial portions of the collections of the 
world's great museums are the product of looting during the colonial era and armed conflict1. Artifacts however 
continue to be looted and plundered by organized criminal groups for financial motives during peacetime.  

Museums in Western countries have acted as devices that helped to shape colonialism and stories of 
conquests and the legitimizing of the conquests2. Connecting Britain’s punitive colonization of the African 
town of Chibok (now Nigeria), Nosmot Gbadamosi writes that the British Museum that held the artifacts from 
the town did not mention the real history (resistance of the town people) associated with the artifacts (bows 
and arrows), while failing to disclose how the African artifacts ended up in the British Museum3. 

At present, the major debate surrounding cultural objects is the involvement of organized criminal 
groups in the illicit trade of cultural objects and the repatriation of the cultural objects to the country of origin. 
At an international level, the fundamental rules providing for the protection of cultural objects against illicit 
trade and trafficking stem from the UNESCO Convention on the Means of Prohibiting and Preventing the 
Illicit Import, Export and Transfer of Ownership of Cultural Property of 1970 and the UNIDROIT Convention 
on stolen or illegally exported cultural objects of 1995. Although the core of these formalized legal frameworks 
is the return and restitution of cultural property, it is debatable if the standards apply to crimes that took place 
before the date of entry into force of the Conventions, including the looting during the Colonia era. The 
Conventions' general applicability is restricted by the fact that they were not legally obligatory until they came 
into effect in 1970 and 1995 respectively. As the conventions do not apply retroactively4, the Conventions' 
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provisions and measures only take effect for the State in question upon ratification, making the repatriation of 
cultural objects looted before the convention’s timeline challenging. 

While repatriation remains an essential topic for decolonized countries, the need to combat the 
activities of organized criminal groups in the illicit trade of cultural property has garnered global attention. 
Organized criminal groups play a significant role in the trafficking of cultural properties, exploiting legal 
loopholes and porous borders to facilitate their illicit activities5. These groups operate with sophistication, 
leveraging networks spanning multiple countries to traffic priceless artifacts across international boundaries. 

The global market size of illicit trade in cultural property is difficult to estimate. 6 Reports sponsored 
by the Rand Corporation and the European Commission estimate respectively that the total (legal and illegal, 
excluding coins) trade is globally worth a few hundred million US dollars annually or, within Europe, between 
€64m and €318m a year.7 According to UNESCO, however, trafficking in cultural property, across 
international borders is estimated at 2 to 6 billion USD per year. However, as Donna Yates and Neil Brodie 
argue,8 it is insignificant to measure the severity of cultural property crimes in comparative terms through 
monetary value. The fact that such crimes have deeper and lasting impacts on the communities makes such 
crimes incomparable and deserving of distinct measures of severity9. Unlike other crimes, the crime against 
cultural property therefore must not be measured in terms of the monetary value of the artifact but the value 
associated with the community or the people to whom it belongs. This subjective and sentimental factor 
determining the gravity of the crime makes it distinct from other crimes. 

2. Nepal’s Context 
Bungmati is a town situated in the Lalitpur District of Nepal and is part of the larger Kathmandu 

valley. The town has a predominantly Newar community10, which is well-known in Nepal for its rich history 
and cultural traditions, such as Jatras and festivals. The Newar community is deeply tied to religious values, 
as evidenced by their practice of the Living Goddess (Kumari). The community worships a selected living 
member of their community - usually a female aged between 3 and 6 years old - as an incarnation of the 
goddess Taleju Bhawani, who is the goddess of power11.  

Until 1980, the community in Bungmati continued to worship a sandstone statue of God Shreedhar 
Vishnu (the god of protection), which was placed at a temple above an ancient spring. Elders from the 
community visited the temple during labor pains to put mustard oil on the statue, believing that doing so would 
ease the pain and bring a healthy baby. However, in the early 1980s, the community suffered a great loss when 
the statue of their revered God Shreedhar Vishnu went missing. As a result, the community's practice came to 
a halt, causing deep sorrow among its members12. In 2021, through an anonymous Facebook account called 
“Lost Arts of Nepal”, the statue was located at the New York City’s Metropolitan Museum of Art13. After 
entering into an agreement, on October 23, 2023, the Museum returned the Vishnu statue along with another 
artifact to the Government of Nepal.14 
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Figure 1: Statue of God Vishnu returned by the Museum. 
 

The artifacts returned to Nepal constitute two of the 1000 artifacts in the Museum’s catalog which 
the Finance Uncovered (FU), a UK-based organization, and the International Consortium for Investigative 
Journalists (ICIJ), along with reporters from different parts of the world including Nepal, India, Italy, USA, 
UK, and Egypt on March 20, 2023, exposed as having links to alleged looting and trafficking15. 

In 1950, as Nepal opened for foreign travel, Nepal became a hot spot for post-war Western travelers 
who wanted to experience the culture of the mystic Kingdom of Nepal. Kathmandu Valley also fell in the 
Hippie trail, making it a destination for young people from Europe and North America16. During the 1950s 
and even today, the cultural property in Kathmandu generally can be found in open public spaces and used by 
the local community to perform daily rituals. Due to the ease of access and increasing demand from the 
developed North, cultural property started being targeted by criminals17. At the same time, there was an influx 
of Tibetan refugees in Nepal, who brought with them their cultural objects, many times keeping them for sale 
for subsistence purposes18. Even though Nepal was never colonized and did not therefore suffer the destruction 
of cultural property at the hands of colonial powers, Nepal’s destruction of cultural property started 
unfortunately at the era when decolonization began around the world.   

PART TWO: GLOBAL EFFORTS AGAINST ILLICIT TRADE IN CULTURAL OBJECTS 
1. Legal Frameworks 

The international law on the protection of cultural objects from illicit trade and trafficking generally 
stems from three treaties. These include i) the 1954 Hague Convention for the Protection of Cultural Property 
in the Event of Armed Conflict (Hague Convention); ii) the 1970 UNESCO Convention on the Means of 
Prohibiting and Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural Property 
(UNESCO Convention); and iii) the 1995 UNIDROIT Convention on Stolen or Illegally Exported Cultural 
Objects (UNIDROIT Convention). 
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The Hague Convention is the first international treaty dedicated exclusively for the protection against 
the destruction or damage of cultural property in the event of an armed conflict19. The Hague Convention in 
its Preamble stated that “any damage to cultural property, irrespective of the people it belongs to, is a damage 
to the cultural heritage of all humanity, because every people contribute to the world's culture”20. 

The Hague Convention aims to protect cultural property, such as monuments of architecture, art or 
history, archaeological sites, works of art, manuscripts, books, and other objects of artistic, historical, or 
archaeological interest, as well as scientific collections of any kind regardless of their origin or ownership21. 
It is also applicable in both international and civil armed conflict22. Additionally, even though its primary 
purpose is to protect cultural property “in the event of armed conflict,” it is also applicable during peacetime.23 
During peacetime, the convention seeks Parties to safeguard and respect cultural property within their 
territories by taking appropriate measures to deal with cultural property.24 

While the Hague Convention is the most cited convention for the protection of cultural property 
during armed conflict, the UNESCO Convention is mostly cited during times of peace25. The Convention was 
the result of a new way of thinking about heritage in an era of renewed international cultural cooperation as a 
reaction to modern globalization26. 

The UNESCO Convention under Article 2 requires the states to undergo international cooperation to 
fulfill the purposes of the Convention and to undertake to oppose such practices with the means at their 
disposal, particularly by removing their causes, putting a stop to current practices, and by helping to make the 
necessary reparations27. The Convention further declares that the import, export, or transfer of ownership of 
cultural property affected contrary to the provisions adopted under this Convention by the States Parties 
thereto, shall be illicit. The convention does not prohibit all forms of exports of cultural objects. It permits the 
export of cultural objects but with export certification from the exporting state28 and requires the state of 
ownership to establish necessary mechanisms for the protection and preservation of the cultural objects29. 

The UNESCO Convention was complemented by the 1995 UNIDROIT Convention. The Convention 
aims to contribute effectively to the fight against illicit trade in cultural objects by taking the important step of 
establishing common, minimal legal rules for the restitution and return of cultural objects between the 
Contracting States, to improve the preservation and protection of the cultural heritage in the interest of all30. 
The Convention applies to claims of an international character for (a) the restitution of stolen cultural objects; 
(b) the return of cultural objects removed from the territory of a Contracting State contrary to its law regulating 
the export of cultural objects to protect its cultural heritage31.  

The Convention is unique for its rules on time limitation to make claims for restitution32. The 
Convention requires that any claim for restitution shall be brought within three years from the time when the 
claimant knew the location of the cultural object and the identity of its possessor, and in any case within fifty 

                                                           
19  N Educational, Scientific and Cultural Organisation (UNESCO), Convention for the Protection of Cultural Property in the Event of Armed Conflict, 14 

May 1954, Art. I.  
20  Id. Preamble. 
21  Id. Art. 1. 
22  Id. Art. 19. 
23  Id. Art. 3. 
24  Id. Art. 3 & 4. 
25  Négri, supra note 6. 
26  Friedrich Schipper, UNESCO World Heritage and Cultural Property Protection in the Event of Armed Conflict, 50 Years World Heritage Convention: 

Shared Responsibility – Conflict & Reconciliation (2022). 
27  UN Educational, Scientific and Cultural Organisation (UNESCO), Convention Concerning the Protection of the World Cultural and Natural Heritage, 

16 November 1972, Art. 2 [Hereinafter UNESCO Convention]. 
28  Id. Art. 6. 
29  Id. Art. 5. 
30  UNIDROIT Convention on Stolen or Illegally Exported Cultural Objects, 1994, Preamble. 
31  Id. Art. 1. 
32  Id. Art. 3(5). 
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years from the time of the theft33. In case of a claim for restitution of a cultural object forming an integral part 
of an identified monument or archaeological site, or belonging to a public collection, the Convention lifts the 
bar of time limitation other than a period of three years from the time when the claimant knew the location of 
the cultural object and the identity of its possessor34. The restitution principle in the Convention is regarded as 
one of the important aspects of the Convention. 

2. Institutional Mechanisms  
Complementing the international treaties discussed in the previous section, international 

organizations are focusing their efforts on protecting and promoting issues of cultural property. Some of the 
pioneer international organizations include the United Nations Educational, Scientific and Cultural 
Organization (UNESCO), the United Nations Office of Drugs and Crime (UNODC), and INTERPOL. Article 
23 of the UNESCO Convention provides that the High Contracting Parties may call upon the United Nations 
Educational, Scientific and Cultural Organization (UNESCO) for technical assistance in organizing the 
protection of their cultural property, or in connection with any other problem arising out of the application of 
the present Convention or the Regulations for its execution. The Organization shall accord such assistance 
within the limits fixed by its program and by its resources35. 

UNESCO has been implementing projects and programs specifically targeting the protection of 
cultural property. In October of 2023, UNESCO announced its plan to launch a virtual museum of stolen 
antiquities. The museum aims to raise awareness among common people about the consequences of stolen 
antiquities and aid in their recovery, eventually emptying the museum. Besides the specific example, UNESCO 
works with contracting states to build their capacity to protect and preserve cultural heritage. UNESCO also 
recognizes qualifying cultural heritages as UNESCO World Heritage Sites to increase awareness for the 
protection of cultural heritage and gather international cooperation and consensus.  

On the other hand, UNODC works with the governments to implement the potential of the United 
Nations Convention against Transnational Organized Crime (UNCTOC). In context of cultural property 
crimes, UNODC works with governments to prevent such crimes carried out by transnational organized 
groups. The UN General Assembly in resolution  66/180, requested the United Nations Office on Drugs and 
Crime, within its mandate, in consultation with Member States and close cooperation, as appropriate, with the 
United Nations Educational, Scientific and Cultural Organization, INTERPOL and other competent 
international organizations, to further explore the development of specific guidelines for crime prevention and 
criminal justice responses concerning trafficking in cultural property36.  

Complementing the efforts of other international organizations, INTERPOL works with law 
enforcement agencies of member states in partnering and cooperating in criminal investigations and 
enforcement efforts. In the context of crimes against cultural properties, INTERPOL has created a database of 
more than 52,000 cultural objects, which it shares with other international organizations and foreign actors to 
support their efforts in combating the illicit trade in cultural objects. INTERPOL receives information about 
stolen cultural property from member countries, analyzes the information, and enters it into its Works of Art 
database. INTERPOL also provides technical assistance and capacity-building support to law enforcement 
agencies of its member countries in combatting illicit trade in cultural objects. 

PART THREE: CASE STUDY OF NEPAL 
1. Legal Framework 

The primary law regulating the preservation of cultural objects and criminalizing conduct against 
them stems from the Ancient Monument Preservation Act 1956 (the Act). The Act, among other objects, 

                                                           
33  Id. Art. 3(3). 
34  Id. Art. 3(4). 
35  UNESCO Convention Art. 23. 
36  UN General Assembly, Resolution 66/180, Strengthening crime prevention and criminal justice responses to protect cultural property, especially with 

regard to its trafficking, 2012. 
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applies to ancient monuments,37 archaeological objects38, curio,39 and preserved monument sites40. The Act 
makes a distinction between cultural objects in the form of these four categories and determines their 
qualifying age for application of the Act, such as an object can only qualify as an ancient monument if it is 
older than a hundred years, but there is no such age requirement for archaeological objects, curio and preserved 
monument site.  

The Act further classifies ancient monuments in two ways. From the viewpoint of ownership, the Act 
classifies ancient monuments as public ancient monuments and private ancient monuments41. From the 
viewpoint of importance, the ancient monuments has been classified into three categories: international 
importance, national importance and local importance42. The Act requires the private ancient monuments to 
be registered with the Local Government Body by entering into a deed for their preservation43.  

The Act provides for a list of punishable conduct, such as44: 
(a) One who destroys, demolishes, removes, alters, defaces or steals having realized an amount 

equal to the claimed amount of such Ancient monument shall be punished with a fine of Twenty-
Five Thousand Rupees to One Hundred Thousand Rupees or with an imprisonment of Five 
years to Fifteen years or both. 

(b) One who uses the ancient monument in an unauthorized way or harms it by any other means 
having realized an amount equal to the claimed amount of such ancient monument shall be 
punished with a fine up to Twenty Five Thousand Rupees or with an imprisonment up to Five 
years or both. 

(c) One who destroys, demolishes, defaces, steals or removes or alters unauthorizedly or causes 
harm to the archaeological object by any other means, having realized on an amount equal to 
the claimed amount of such archaeological objects shall be punished with a fine a Five 
Thousand Rupees to One  Hundred Thousand Rupees or with imprisonment up to five years or 
both. 

In the context of illicit trade in cultural objects, the Act provides that “any historical, archaeological 
or artistic object as prescribed by Government of Nepal by a Notification published in the Nepal Gazette shall 
not be exported from Nepal or transferred from one place to another even within Nepal. If it is to be transferred 
to any place, prior approval of the Government of Nepal shall be taken.” The Act provides that anyone 
committing the crime of selling, transferring or export of such objects shall be punished with a fine up to 
Twenty-Five Thousand Rupees or up to five years imprisonment or both and the object relating to the crime 
shall be confiscated. 

Complementary to the Act, the Ancient Monument Preservation Rules, 1989 further provides rules 
regarding the preservation of ancient monuments in Nepal. The Rules provide for the establishment of several 
Committees including the Technical Committee to advise to the Department of Archaeology on the design and 
standard of the house to be constructed on the land under private ownership within the Protected Monument 
Zone45, Ancient Monument Survey and Classification Committee to conduct a survey and classify the ancient 

                                                           
37  Ancient Monument Preservation Act, 1956, Section 2(a): “Ancient Monument” means temple, monument, house, abbey, cupola, monastery, stupa, bihar 

etc. which have their importance 4above One Hundred year, from the point of view of history, arts, science, architectonics or art of masonry, and this 
word shall also means the site of the monument as well as the human settlement or place, and remnant of ancient human settlement, relies of ancient 
monument, cave etc having specific value from the national or international point of view irrespective of the fact that such settlements or places are 
adjoining with each other or are separate in the same area. 

38  Id. Section 2(b): "Archaeological Object" means the object made and used by human being in pre-historical period or handwritten genealogy, handwritten 
manuscript, golden inscription.. replica of animal, birds and any movable or immovable objects, which depict the history of any country, and objects as 
prescribed by Government of Nepal by a Notification in the Nepal Gazette from time to time. 

39  Id. at Section 2(c): "Curio" means modern handicrafts not exceeding Hundred years of age. 
40  Id. Section 2(d): "Preserved Monument Area" means the place or area where ancient monument is situated and which has been declared as preserved 

area under Section 3. 
41  Id. Section 3A(1). 
42  Id. Section 3A(2). 
43  Id. Section 5. 
44  Id. Section 12. 
45  Ancient Monument Preservation Rules, 1989, Rules 2.1. 
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monuments as ancient monuments, archaeological objects, or curio46, and Ancient Monument Conservation 
and Cooperation Committee47, among others. 

The crimes under the Act are investigated by an ordinary investigating authority (Nepal Police) and 
prosecuted by the District Attorney Office of the related jurisdiction.  

2. Crime Trend Analysis 
The Office of the Attorney General, Nepal collects statistics relating to crimes against cultural 

property and publishes the statistics in its annual report.  

Fiscal Year in BS Prosecuted Non-Prosecution Pending Cases Conviction Aquittal 

Cases Defendant Cases Defendant Cases Defendant Cases Defendant Cases Defendant 

2079/8048 1 1 0 0 4 15 0 0 1 1 

2078/7949 1 7 1 1 7 25 3 10 1 1 

2077/7850 4 12 2 7 15 38 3 9 0 0 

2076/7751 16 162 1 1 41 282 3 7 1 10 

2075/7652 13 35 0 0 23 60 8 17 0 0 

Table 1. Statistics of Cases Prosecuted under the Ancient Monument Preservation Act, 1956 
Please note: 2079/80, 2078/79, 2077/78, 2076/77, and 2075/76 are in the Nepali calendar and the 

equivalent years in the English calendar are 2024/23, 2023/22, 2021/22, 2020/21 and 2020/21. 
In the Fiscal Year 2079/80, 1 case was prosecuted with charges under the Act. The case had 1 

Defendant and the case was charged by the District Attorney’s Office of Kathmandu. The pending cases (in 
trial) from last year are cases from Kathmandu and Bardiya District of Nepal. 

In the Fiscal Year 2078/79, 1 case was prosecuted with charges under the Act. The case had 7 
Defendant and the case was charged by the District Attorney’s Office of Kathmandu. The pending cases (in 
the trial) from last year are cases from Kathmandu, Okhaldhunga, Chitwan, and Jumla Districts of Nepal, with 
the 4 cases (highest number) cases pending in Kathmandu District alone. 

In the Fiscal Year 2077/78, 4 cases were prosecuted with charges under the Act. The case had 12 
Defendants and the case was charged by the District Attorney’s Office of Kathmandu, Lalitpur, Chitwan, and 
Jumla. Kathmandu had the highest number (9) of pending cases.  

In the Fiscal Year 2076/77, 16 cases were prosecuted with charges under the Act. The case had 162 
Defendants and the case was charged by the District Attorney’s Office of Kailali (16 cases with 162 
defendants). Districts of Dhanusha, Dolakha, and Kathmandu had pending cases. Kathmandu had the highest 
number (11) of pending cases. 

In the Fiscal Year 2076/77, 13 cases were prosecuted with charges under the Act. The case had 35 
Defendants and the case was charged by the District Attorney's Office of Dolpa and Kailali.  Districts of 
Dhanusha, Lalitpur, and Kathmandu had pending cases. Kathmandu had the highest number (8) of pending 
cases. 

                                                           
46  Id. Rule 2.3. 
47  Id. Rule 3. 
48  Office of the Attorney General, Nepal, Annual Report 2079/80. 
49  Office of the Attorney General, Nepal, Annual Report 2078/79. 
50  Office of the Attorney General, Nepal, Annual Report 2077/78. 
51  Office of the Attorney General, Nepal, Annual Report 2076/87. 
52  Office of the Attorney General, Nepal, Annual Report 2075/76. 
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A statistical analysis of the crimes against cultural property prosecuted by the District Attorney’s 
Office from across Nepal shows that the crimes are taking place in all parts of Nepal, with Kathmandu 
continuing to become an epicenter of the crime. Data from past two years shows that the crimes have 
significantly decreased compared to the number of crimes prosecuted in the past five years.  

3. Case Laws 
As of writing, the Supreme Court of Nepal has little case law in crimes relating to cultural property. 

There is no record of cases with foreign elements such as foreign trafficking or transfer attached to them. In 
other instances, however, in matters relating to the protection and preservation of cultural property, the 
Supreme Court has established case laws, which reflect the current state of Nepal in protecting cultural 
property.   

a. Prakash Mani Sharma et al v. Mayor of Kathmandu Metropolitan City53 
Facts of the Case:  
The petitioner filed a writ demanding the order of certiorari against the the decision of the Department of 
Archaeology. Bagh Durbar (literally translated as “Tiger Palace”) is an ancient monument as per the Ancient 
Monument Preservation Act. The Palace was partly damaged by the earthquake in 2015. The Department 
passed a decision to request the Kathmandu Metropolitan City Office to call public tender to pull down the 
Palace, gather whatever old items that could be reused and reconstruct another building in the area. Petitionrs 
argued that the Palace must be repaired in its original form and any new construction by pulling the Palace 
down must be stopped. 
Principle: 
Historical monuments must be transferred from one generation to the other. People’s emotions are associated 
with such monuments. Such monuments do not belong to one person or group and belong to the entire nation. 
It is the state’s responsibility to protect such monuments and inform the upcoming generation about the history 
associated with such monuments.  
Holding in this manner, the court issued a writ of certiorari to quash the decision of the Department of 
Archaeology. 

b. Advocate Prabin Pandak et al v. Office of Prime Minister et al54 
Facts of the Case: 
The writ petitioners demanded the court to issue an appropriate order against the Government’s action and 
inaction resulting in the damage and destruction of cultural property (Hallinay Dhunga, literally translated as 
“Shaking Stone”). The petitioners claimed that many of these stones have already been damaged beyond repair 
during road construction and natural disasters. A few of these stones that remain are also under continuous 
threat from ongoing road constructions and other development activities. 
Principle: 
Cultural property must be protected in the location where they belong. Transfer, destruction or damage of 
cultural property is unconstitutional. 

c. Advocate Deepak Bikram Mishra v. Office of Prime Minister et al55 
Facts of the Case: 
In this case, the Ancient Monument Preservation Act, 1956, Contract Act, Local Government Operation Act, 
Competition Promotion and Market Protection Act, and Public Procurement Act were debated and their 
interrelationship was highlighted. 

                                                           
53  Prakash Mani Sharma et al v. Mayor of Kathmandu Metropolitan City, Vol. 64 NKP No. 6, Decision Number 10889, (2022). 
54  Advocate Prabin Pandak et al v. Office of Prime Minister et al, Vol. 60 NKP No. 6, Decision Number 10024, (2018). 
55  Advocate Deepak Bikram Mishra v. Office of Prime Minister et al, Vol. 56 NKP No. 4, Decision Number 1147, (2014). 
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Kathmandu Metropolitan City Office, through a public procurement process, had assigned a cultural heritage 
site near Hanuman Dhoka Durbar Square to a private company to conduct business activities including 
restaurants. This assignment was based on the power delegated by the Government to the Kathmandu 
Metropolitan City Office for the management of the site. Extending the delegated authority, the Kathmandu 
Metropolitan City Office assigned Hanuman Dhoka Durbar Square located near the site to the same company 
for business activities. The writ petitioners demanded the latter assignment to be quashed as it violated the 
above-mentioned statutes.  
Principle: 
Hanuman Dhoka Durbar Square is a cultural heritage listed as a UNESCO World Heritage Site. A writ petition 
filed by a citizen shall be deemed to have locus standii and cannot be regarded as lacking relationship to the 
matter.  
The court upheld that the Kathmandu Metropolitan City Office had no authority to assign the Hanuman Dhoka 
Durbar Square to a private company, as the Metro Office lacks authority over the site itself. The direct 
assignment of Durbar Square to a private company also violates the principles of competition promotion and 
market protection.  

Part Four: Conclusion 
In Nepal, the subject of the preservation of cultural heritage was addressed by lawmakers as early as 

1956. Ancient Monument Preservation Act, of 1956, has criminalized acts against cultural objects and provides 
a framework for their preservation, including the power of the state to forcefully buy privately owned cultural 
property if needed. A stark contrast is however reflected in the Supreme Court’s decisions as recent as 2022, 
highlighting the dire need for the state to intervene in preserving the cultural heritage.  

The statistics from the Office of the Attorney General of Nepal show that, while in the last two years, 
the crime has decreased in number, the past five years in its entirety saw a significant number of crimes against 
cultural objects. A major proportion of these crimes were recorded in the cultural capital of Nepal, the 
Kathmandu Valley.  

Non-governmental organizations like the International Commission of Investigative Journalism 
(ICIJ) and the Nepal Heritage Recovery Campaign have been vital in locating the stolen artifacts and raising 
global awareness about the crime. The government of Nepal must take advantage of such active civil society 
groups, develop collaborative strategies, and put forward dedicated efforts in preventing and recovering the 
illicit trade in cultural property. 
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