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Cyber Security:
Need and Efforts in Present Context of Nepal

Dr. Tek Bahadur Ghimire'
Mr. Puspa Raj Banstola’

Abstract

"Because of its technological advancements, today’s criminals can be more nimble and more elusive than ever
before. If you can sit in a kitchen in St. Petersburg, Russia, and steal from a bank in New York, you understand
the dimensions of the problem™. Cyber security plays an important role in the field of information technology.

Securing the information has become one of the biggest challenges in the present day. Whenever we think of
the cyber security the first thing that comes to our mind is ‘cybercrime’ which is increasing immensely day by
day. Various governments and companies are taking many measures in order to prevent cybercrime. Besides
various measures cyber security is still a very big concern to many. With the increasing proliferation of
information and communication technologies (ICTs) and the growing opportunity for real-time borderless
exchange, cyber security is a complex transnational issue that requires global cooperation for ensuring safe
internet. Globally attacks on cyber space are increasing due to insecurity of application, data, and network.

In context of Nepal issues of cyber threats and cyber security has been increasing. This paper mainly focuses
on the very basic concept of cyber security, its necessity and the efforts made to ensure cyber security along
with its challenges in Present context of Nepal.

Keywords: cybernetic, cyber security, cybercrime, social media, cloud computing, cyberspace, cyber-attacks,
cyber lawyer.

1. Introduction of cyber security

The term Cyber is derived from "cybernetic", from the Greek for "skilled in steering or governing", may refer
to computing and internet. Cyber is a prefix used in a growing number of terms to describe new things that are
being made possible by the spread of computers. Anything related to the internet also falls under the cyber
category.* Such as cloud computing, cyberspace, cybercrime, cyber security, cyber lawyer etc.

The increasing use of digital devices in personal, organizational, national and international level has been
shifted from traditional methodology to advanced one. Insecure medium to input, store, process various data
and performing transactions resulted to numerous varieties of cyber threats and attacks. To ensure security of
the application, data, computer devices, network the concept of cyber security has been emerged. Cyber
security has an inverse relation to the cybercrime. The country with advanced and proper cyber security tools

Deputy Attorney General, Office of The Attorney General, Nepal

Deputy Government Attorney, Office of The Attorney General, Nepal

Former U.S. Attorney General Janet Reno
https://www.webopedia.com/TERM/C/cyber.html accessed on 10th January 2025.
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will have lesser threat to the computer systems, data storage, network devices, application. The use of cyber
security can help to prevent cyber-attacks, data breaches, and identity theft and also aid in risk management.

The dictionary meaning says that Cyber Security is state of being protected against the criminal or
unauthorized use of electronic data, or the measures taken to achieve this.’ It is the collection of tools, policies,
security concepts, security safeguards, guidelines, risk management approaches, actions, training, best
practices, assurance and technologies that can be used to protect the cyber environment and organization and
user’s assets. Organization and user’s assets include connected computing devices, personnel, infrastructure,
applications, services, telecommunications systems, and the totality of transmitted and/or stored information
in the cyber environment.

It is a combining form relating to information and technology, the internet, and the virtual reality. The term
cyber security is used to refer to the security offered through online services to protect your online
information.® It additionally refers to the technologies and tactics designed to secure computer systems,
computer networks and information from unauthorized access, suspect abilities and attacks delivered through
the internet. Cyber security is an all-encompassing domain of information technology it comprises the entire
set of security-related technologies. Cyber security is related to protecting your internet and network based
digital equipment and information from unauthorized access and alteration.

The general security objectives comprise the following:’

» Availability

» Integrity, which may include authenticity and non-repudiation

» Confidentiality

1.1. Definition of Cyber Security

The terminology used to discuss security aspects of digital devices and information changed considerably in
recent areas. At the beginning of the century, terms regularly used in this context would be "Computer
Security", "IT Security", or "Information Security". Whilst these terms have nuanced differences understood
by professionals working in this space, they were tangible enough to be meaningful to the wider populace.
Towards the end of the new decade, new terminology started to become increasingly popular with the use of
the term "Cyber Security".

Various definition of Cyber Security:

1.1.1.  (US) National Initiative for Cyber security Education (NICE):?

Basic Definition: The activity or process, ability or capability, or state whereby information and
communications systems and the information contained therein are protected from and/or defended against
damage, unauthorized use or modification, or exploitation.

Extended Definition: Strategy, policy, and standards regarding the security of and operations in cyberspace,
and encompass[ing] the full range of threat reduction, vulnerability reduction, deterrence, international
engagement, incident response, resiliency, and recovery policies and activities, including computer network
operations, information assurance, law enforcement, diplomacy, military, and intelligence missions as they
relate to the security and stability of the global information and communications infrastructure.

5  Kelce S. Wilson, ‘Some Fundamental Cyber Security Concepts’, available at https://www.researchgate.net/publication/260523812 accessed on 10th
January, 2025

6 Rachana Buch and Pooja Kalola, ‘world of Cyber Security and cybercrime’, available at https://www.researchgate.net/publication/327110771
accessed on 10th January, 2025

7 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/60 961/uk-cyber-security-strategy-final.pdf accessed on 10th January,
2025

8  Daniel Schartz, Rabih Bashroush and Julie Wall, ‘Towards a More Representative Definition of Cyber Security’, available at
https://www.sbs.ox.ac.uk/cybersecurity-capacity/system/files/ CPDP%202015%20-%20KORFF%20Handout%20-%20DK150119.pdf accessed on
19th January, 2025
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1.1.2.  (UN) International Telecommunications Union (ITU):’

Cyber security is the collection of tools, policies, security concepts, security safeguards, guidelines, risk
management approaches, actions, training, best practices, assurance and technologies that can be used to
protect the cyber environment and organization and user’s assets. Organization and user’s assets include
connected computing devices, personnel, infrastructure, applications, services, telecommunications systems,
and the totality of transmitted and/or stored information in the cyber environment. Cyber security strives to
ensure the attainment and maintenance of the security properties of the organization and user’s assets against
relevant security risks in the cyber environment.

1.1.3.  (UK) Cybersecurity Strategy: '’
Four objectives: - Tackling cybercrime and making (the UK’s) cyberspace secure for business;

- Becoming more resilient to cyber- attacks and “better able to protect [the UK’s] interests in cyberspace”;

- Creating an “open, stable and vibrant cyberspace which the [UK] public can use safely and that supports
open societies”; and

- Having “the cross-cutting knowledge, skills and capability” to underpin the other three objectives Adapted
from the UK 2011 Cyber security Strategy.

1.1.4. Information Technology Bill 2075 Nepal

It defines cyber security as Section 2(u): Cyber security is known as practice to prevent Information technology
based computer systems, networks and programs from digital attack.

Further the lack of a uniformly accepted definition of cyber security has been recognized across professional,
governmental, and academic work.!!

a. Professional definition

The author suggest that the term cyber security is only used in the context of security practices related to the
combination of offensive and defensive actions involving or relying upon information technology and/or
operational technology environments and systems. The authors state that it marks a suspect of security
practices such as information Security, IT Security and other related practices.'?

Stubley (2013) takes a different view to this and simplifies cyber security to information security based on a
short analysis of the 'cyber' component which he defines to describe the use of information technology and
computers. '3

b. Government and nation state definitions'*

In their analysis of Cyber Security strategies of European Union member states, Falessi et al (2012) provide
terminology guidance in the annex explaining that there is no universally accepted nor straightforward
definition of ' cyber security'. They regard cyber security as overlapping with the information security but no
definitive conclusion is provided. The view was shared by Wamala (2011) claiming that cyber security is a
branch of information security. Wamala goes further in this definition claiming that cyber security focuses on
integrity and availability whereas information security is mainly concerned with confidentiality. The
Government of Montenegro (2013) aggress with the notion of a lack of clear definitions in this area. Baylon

http://www.itu.int/en/ITU-T/studygroups/com17/Pages/cybersecurity.aspx accessed on accessed on 20th April, 2025

10 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/60 961/uk-cyber-security-strategy-final.pdf
accessed on 20th April, 2025

11  Daniel Schartz, Rabih Bashroush and Julie Wall, ‘Towards a More Representative Definition of Cyber Security’, available at
https://www.sbs.ox.ac.uk/cybersecurity-capacity/system/files/CPDP%202015%20-%20KORFF%20Handout%20-
%20DK150119.pdf accessed on 20th April 2025.
12Daniel Schatz, University of East LondonRabih Bashroush, University of East London Julie Wall, University of East London

13 https://etalpykla.vilniustech.lt/handle/123456789/154110

14 Ibid
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categorizes definition into the Eastern approach, looking at cyber security emphasizing 'Social cohesion; and
the western approach, perceiving cyber security through a ' national security prism'.

1.2.

Elements of cyber security'’

It can be challenge in cyber security to keep up with the changing security risks. The traditional approach has
been to focus resources on crucial system components. Cyber security is important for network security, data
security, communication security, operational security and application security.

Today, ensuring cyber security requires the coordination throughout an information system, which includes:

1.

N v W

Application security
Information security
Data security
Network security
Disaster recovery

End-user compliance
Security operations center (SOC)

1.

Application security which is the use of software, hardware, and procedural methods to protect
applications from external threats.

Information security is the practice of avoiding information from unauthorized access, use,
disclosure, disruption, modification, perusal, inspection, recording or destruction. IT Security
and Information assurance are two major aspects of information security.

Network security which consists of the provisions and policies adopted by a network
administrator. They prevent and monitor unauthorized access, misuse, modification, or denial of
a computer network and network-accessible resources. Network security involves the
authorization of access to data in a network, which is controlled by the network administrator.
Users choose or are assigned an ID and password or other authenticating information that allows
them access to information and programs within their authority. Network security covers a
variety of computer networks, both public and private, that are used in everyday jobs conducting
transactions and communications among businesses, government agencies and individuals.

Disaster recovery / business continuity planning - need to encompass how employees will
communicate, where they will go and how they will keep doing their jobs. The details can vary
greatly, depending on the size and scope of a company and the way it does business. For some
businesses, issues such as supply chain logistics are most crucial and are the focus on the plan.
For others, information technology may play a more pivotal role, and the BC/DR plan may have
more of a focus on systems recovery. For example, the plan at one global manufacturing
company would restore critical mainframes with vital data at a backup site within four to six
days of a disruptive event, obtain a mobile PBX unit with 3,000 telephones within two days,
recover the company's 1,000-plus LANs in order of business need, and set up a temporary call
center for 100 agents at a nearby training facility.

End-user education involves educating end users with various information attacks and how to
avoid them. For example, while registering password, end user should maintain strong password,
they should be aware about the length and characteristics of complex password. They should be
provided suitable education about what are the precautions they have to take to avoid
cybercrimes.

15 Rachana Buch and Pooja Kalola, ‘world of Cyber Security and cybercrime’, available at https://www.researchgate.net/publication/327110771
accessed on 20th April 2025.
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2. Recent Cyber Attacks: Example illustrating inefficiency of Cyber Security!®

May 2025: The Czech Republic attributed a cyberattack targeting its Foreign Ministry to China.
While the incident occurred earlier, the attribution was made public this May.

May 2025: Russian hackers conducted an espionage campaign against educational, government, and
research-related entities in Tajikistan. The hackers reportedly used an HTML application to implant
file-based malware.

May 2025: A Turkish espionage group exploited a vulnerability in a messaging app to spy on Kurdish
military forces operating in Iraq over the last year. The hackers used a zero-day bug in the applications
to gain access to Kurdish military messages.

May 2025: The U.K.’s National Cyber Security Center named China as the dominant threat to
national cybersecurity after a series of hacks and breaches involving British government departments
and critical infrastructure, including alleged attacks against the Electoral Commission and Members
of Parliament.

May 2025: The United States, Britain, France, Germany, and other allies issued an advisory warning
of a Russian cyber campaign targeting the delivery of defense support to Ukraine and other NATO
defense and tech sectors.

April 2025: Algeria-linked hackers launched a cyberattack against Morocco's National Social
Security Fund, leaking sensitive data online. The breach reportedly exposed personal and financial
details for nearly two million people from roughly 500,000 companies.

April 2025: Hackers spied on the emails of roughly 103 U.S. bank regulators at the Office of the
Comptroller of the Currency for over a year, ending in early 2025. The attackers gained access via a
compromised administrator account, accessing roughly 150,000 emails containing highly sensitive
financial institution data. The hacks have yet to be attributed.

April 2025: U.S. Cyber Command discovered Chinese malware implanted on partner networks in
multiple Latin American nations during a series of 'hunt forward' operations, according to Lt. Gen.
Dan Caine, Trump’s pick for chairman of the Joint Chiefs of Staff.

April 2025: North Korean cyber spies are expanding their infiltration operations to target European
defense and government organizations. Hackers posed as remote workers to steal data, commit
espionage, and generate revenue, increasingly using extortion against former employers after gaining
access.

March 2025: Iranian hackers conducted ongoing cyber espionage campaigns against government
entities in Iraq and telecommunications in Yemen. Attackers used custom backdoors and novel
command-and-control methods like hijacked emails and backdoors to gain access.

March 2025: A network of front companies linked to a Chinese tech firm targeted recently laid-off
U.S. federal workers using recruitment ads on job sites. The operation utilized fake consulting firms
with non-functional contact details and addresses, mirroring methods identified by the FBI as
potential foreign intelligence recruitment tactics.

February 2025: North Korean hackers conducted an espionage campaign against South Korean
entities to exfiltrate system reconnaissance data from potentially thousands of machines. The

16 https://www.csis.org/programs/strategic-technologies-program/significant-cyber-incidents accessed on 20th June 2025
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attackers used PowerShell scripts and Dropbox for command and control and data exfiltration,
demonstrating improved operational security by the attackers.

February 2025: Chinese cyber espionage operations surged by 150% overall in 2024, with attacks
against financial, media, manufacturing, and industrial sectors rising up to 300%, according to new
reporting.

February 2025: Chinese hackers conducted ongoing cyber espionage campaigns targeting
government, manufacturing, telecom, and media sectors in Southeast Asia, Hong Kong, and Taiwan.
The attackers deployed a backdoor and embedded themselves in cloud services like Dropbox for
command and control to evade detection.

February 2025: Chinese reporting claims that foreign APTs launched over 1,300 cyberattacks
targeting 14 key sectors in China during 2024. Government agencies, education, research, defense,
and transportation sectors were most affected, with attackers aiming to steal sensitive data and
potentially conduct strategic sabotage.

February 2025: North Korean hackers stole $1.5 billion in Ethereum from the Dubai-based
exchange ByBit. Attackers exploited vulnerability in third-party wallet software during a fund
transfer, laundering at least $160 million within the first 48 hours of the attack. It is the largest
cryptocurrency heist to date.

February 2025: Chinese cyber actors conducted a coordinated disinformation campaign on WeChat
against Canadian Liberal leadership candidate Chrystia Freeland, according to Canada's Security and
Intelligence Threats to Elections Task Force. The operation involved numerous accounts spreading
disparaging content linked to the PRC and reached 2 to 3 million global WeChat users.

January 2025: Suspected Russian hackers executed spear phishing attacks against Kazakh
diplomatic entities. Attackers imbedded malicious code within diplomatic documents, including one
allegedly outlining an agreement between Germany and several Central Asian countries, for cyber
espionage purposes.

January 2025: A pro-Russian hacking group claimed responsibility for a cyberattack targeting
Italian government websites, including ministries, public services, and transportation platforms in
cities like Rome and Palermo. The attack was reportedly a response to Italian Prime Minister Giorgia
Meloni's meeting with Ukrainian President Volodymyr Zelenskyy, where she reiterated support for
Ukraine.

January 2025: Russian cyberattacks on Ukraine surged by nearly 70% in 2024, with 4,315 incidents
targeting critical infrastructure, including government services, the energy sector, and defense-related
entities. Ukraine’s cybersecurity agency reported that attackers aimed to steal sensitive data and
disrupt operations, with tactics such as malware distribution, phishing, and account compromises.

January 2025: Cyberattacks on Taiwan by Chinese groups doubled to 2.4 million daily attempts in
2024, primarily targeting government systems and telecommunications firms, according to Taiwan's
National Security Bureau. Attackers aimed to steal sensitive data and disrupt critical infrastructure,
with successful attacks rising by 20% compared to 2023.

December 2024: Chinese hackers breached a third-party vendor for the U.S. Treasury Department
to gain access to over 3,000 unclassified files. The documents related to principles such as Secretary
Janet Yellen, Deputy Secretary Wally Adeyemo, and Acting Under Secretary Brad Smith, in addition
to the Committee of Foreign Investment in the United States and the Office of Foreign Assets Control.

December 2024: Russian hackers infiltrated a Pakistani hacking group, exploiting their infrastructure
to access sensitive information stolen from South Asian government and military targets.
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December 2024: Cyberattacks on Indian government entities increased by 138% between 2019 and
2023, rising from 85,797 incidents in 2019 to 204,844 in 2023, according to the Indian Ministry of
Electronics and IT.

December 2024: Russian hackers targeted Romania’s election systems with over 85,000
cyberattacks and leaked credentials on Russian hacker forums. The attacks came just before
Romania's presidential vote, with attacks persisting through election day.

December 2024: Russian hackers launched a phishing campaign targeting Ukrainian armed forces
and defense enterprises. The attackers deployed remote access tools to infiltrate military systems and
steal credentials from platforms like Telegram and local networks.

December 2024: China's national cybersecurity agency accused a U.S. intelligence agency of
conducting cyberattacks on two Chinese tech firms since May 2023, targeting an advanced materials
research unit and a high-tech company specializing in intelligent energy and digital information. The
attacks reportedly led to the theft of substantial trade secrets, coinciding with heightened U.S.-China
tensions over export controls on semiconductors and Al technologies.

November 2024: The United Kingdom’s National Cyber Security Center found a three-fold increase
in the most significant cyberattacks compared to a year ago. NCSC provided support for 430
cyberattacks, 89 of which were “nationally significant,” and listed China, Russia, Iran, and North
Korea as “real and enduring threats.”

2.1. Cyber-attacks in context of Nepal

Nepal is still not much aware of the area of cyber security, cyber attackers from foreign lands have already
stepped in Nepal to commit the number of cyber-attacks. Since the government is indifferent to prioritize the
sector of cyber security, the area of cyber safety is moving forwards a complicated situation. Cyber criminals
in Nepal have been actively engaged in the work like withdrawing money through fake ATM cards, Swindling
using Social media and many more. Defrauding from social media, hacking bank account, stealing personal
or organization's data, call bypass are the major activities that are carried out by cyber-attacks in Nepal at
present scene.

In June 2017, a group of Turkish hackers hacked the Department of Passport Official website leaving a threat
to reveal government's data. In October, the Swift system of NIC Asia bank was hacked by an unidentified
hacker. Similarly in April 2020, data of more than 160,000 customers of Vianet Communication were leaked
through twitter handles. Due to this act, various companies have started to provide dynamic cyber security
services to help businesses and organizations cope with data breaches.

The country witnessed 19,730 cybercrime cases in 2023-24, a dramatic rise from 9,013 the previous year. The
country appears woefully unprepared to tackle them. Data from Nepal’s Cyber Bureau shows that in the fiscal
year 2022-23, a total of 9,013 cybercrime cases were reported. Out of these, 1,835 were related to online fraud,
accounting for 20.35 percent of the total cases. In 2023-24, the number more than doubled, skyrocketing to
19,730. The surge in online fraud cases is equally concerning, with 4,112 cases registered, making up 20.84
percent of the total. The data reflects an alarming trend that shows no signs of slowing down. In fact, the
current fiscal year 2024-25 has already seen 2,100 cases registered within the first month. And on the face of
it, Nepal appears critically ill-prepared to tackle the growing challenges of cyber threats.!”

The problems and issues range at various level of information theft to duplication of identity to fake
information and manipulation. In most of these case due to lack of infrastructure and resources, the act
goes unnoticed. People at times fail to report it and when they do also report the concern authorities due to

17  https://kathmandupost.com/national/2024/08/21/cybercrime-cases-spike-in-nepal
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their insignificant skills and behavior further detritus the situation. The major cyber securities issues can be
listed below:

Identity theft Revenge Porn Online threats &intimidation

Banking frauds Copyrights issues Various forms of Online Violence against
Hacking Social Media Crisis Women

Cyberbullying Denial of Service attack Lack of Standardization and proper policy
Child Online Protection Lack of awareness

3. Need of Cyber Security in Nepal

Since with the emerging technologies the threat of security of information is increasing and the failure to
secure the cyber space leads to increasing Cybercrime. Today more than 60 percent of total commercial
transactions are done online, so this field required high quality of security for transparent and best transactions.
Hence cyber security has become a latest issue throughout the world.

Even the latest technologies like cloud computing, mobile computing, e- commerce, net banking etc. also
needs high level of security. Since these technologies hold some important information regarding a person
their security has become a must thing. Enhancing cyber security and protecting critical information
infrastructures are essential to each nation’s security and economic wellbeing. Making the internet safer (and
protecting internet users) has become integral to the development of new services as well as governmental
policy. The fight against cybercrime needs a comprehensive and a safer approach. Today many nations and
governments are imposing strict laws on cyber security and save themselves from these increasing
cybercrimes. This shows the need of cyber security to prevent increasing cybercrime.

One out of three people are engaged in computer and performed their day to day activities through the internet.
It can be said as online has become now as a platform for sharing information and promotion of their business.
Although cyber technology has many advantages, but due to lack of proper implementation many cybercrimes
has emerged in the world. And the same type of situation has also created or developed in the case of Nepal.
So effective planning for cyber security is essential to minimize this drastic situation. Internet Service Provider
(ISP) has demonstrated that the number of people engaged on the Internet is rapidly increasing. In 2000, there
were only 35,000 people employed on the internet, but around 2009 A.D. this situation was improved by ten
times. And at present, about 50% of people are engaged on the Internet. '® This indicates that the case is trending
in Nepal and the need of cyber security is higher. There are lots of factors that boost up this situation. In a
business organization, about 30% of employees use the internet service.!”

The source for Internet service providers (ISPs) has demonstrated that the number of Internet users has an
annual incremental increase of 50%. In 2000, there were only 35,000 users. The number had grown 10 times
by 2009, which has shown that there is indeed a growing trend for ICT applications and Internet consumption
in Nepal.2’ Employee of business organizations already use approximately 30% of Internet services in Nepal.
International organizations and private home users use Internet services approximately 20% each. Moreover,
the number of computer users around rural areas is increasing due to the opportunities provided by schools,
colleges, and computer training institutes.

This Statistics shows there is increasing number of user who rely on computer systems, thus there is necessity
of security of computer systems, data protection, application security and secured transactions that has been
carried out through computer and online systems including via internet.

18  https://ictframe.com/cyber-security-situation-in-nepal-csi-nepal-coordinator/ accessed on 20th April 2025.
19 Ibid.
20 Dr. Ramhari Subedi, Cyber Security Situation in Nepal available at https://www.enepalese.com/2015/07/32099.html accessed on 20th April 2025.
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In developing countries like Nepal, three areas have been identified related to cyber security threats: (a) poor
digital access, (b) institutional instability, and (c) regime instability. Thus cyber security policies in Nepal
are needed to address the cyber security threats and issues in the country.

Cyber security Policies has an inverse relation with the cybercrime. When there is proper mechanism to ensure
cyber security, the chances of unauthorized access to data, hacking of computer systems, and crime committed
through the computer system along with internet will be reduced. Thus the reason behind need of cyber security
could be explained as below:

3.1.

4.1.

Increasing Use of Digital devices

Increasing threats on cyber space

Increasing threats on national security

To control increasing cyber crimes

To protect data, application, networks

The need of cyber security can be explained at various levels:

A. Individual level

B. Organizational and institution Level

C. National Level
Individual level — In present context people are involved more in information technology to perform
their daily activities. Internet of things is becoming more prominent. Where an individual put their
every personal data required to carry out online transactions, used various sorts of application to
perform banking transactions, as well carried out various sorts of activities through the computer
systems security of data, application, software is must.
Institutional Level — Business enterprises are relying most on cyber to perform their business
activities. Security of the internet, networks, data, devices must be ensured to carry out secured
business transactions and prevent from loss of million dollars. Similarly, there is need of cyber
security in banking institution to prevent from hacking of data, unauthorized access, illegal
withdrawal of money etc.
National Level — In Present context government is introducing digital id registration of individual,
has announced paperless functioning in most of the governmental bodies, in this scenario there is
necessity to ensure primarily the measures of securing data and devices.
Efforts addressing Cyber Security

Global efforts:

A. EU member states — In a constantly changing cyber threats environment, EU member states
have flexible and dynamic cyber security strategies to meet new, global threats. A national
cyber security Strategy (NCSS) is a plan of actions designed to improve the security and
resilience of national infrastructures and services. It is a high-level top-down approach to
cyber security that establishes a range of national objectives and priorities that should be
achieved in a specific timeframe. Currently all countries in the, helping them to tackle risks
which have the potential to undermine the achievement of economic and social benefits from
cyberspace.?!

B. Organization for Economic Co-operation and Development-sponsored conferences.?
OECD has been actively involved in the cyber security domain since 2002. Meeting twice a
year in Paris, the Working Party on Information Security and Privacy (WPISP) has
published several influential white papers, including “Guidelines for the Security of
Information Systems and Networks” (2002) and “Promotion of a culture of Security for
Information Systems and Networks™” (2005). These guidelines have been accompanied by

YV VYV

21

https://www.enisa.europa.eu/topics/national-cyber-security-strategies

22 Nazli Choucri, Stuart Madnick, Institutions for Cyber Security: International Responses and Data Sharing Initiatives’ , cybersecurity Interdisciplinary

systems Laboratory (CISL), Sloan School of Technology, Cambridge, MA 02142.



q0 Cyber Security: Need and Efforts in Present Context of Nepal

stock-tacking efforts that track the implementation of policy in member countries, and has
created a “Culture of Security” web portal for member states.

C. International Telecommunication Union

One of International Telecommunication Union’s core mission is to standardize
telecommunication technology and release statistics that can be used to track the internet
connectivity of nations. Utilizing a group of high —level experts, ITU provides a variety of
resources and toolkits addressing legislation, awareness, self- assessment, botnets, and
CERTs. Additionally, ITU publishes guides that educate developing nations on cybercrime
and promote best practices and approaches.
The ITU was given the primary responsibility for coordinating the implementation of WSIS
Action Plan C5. In response, the organization launched the “Global Cyber securiy Agenda”
in 2007, working with International Multilateral Partnership Against Cyber
Threats(IMPACT), head quarter in Malaysia.

D. Convention on Cybercrime** — The Convention on Cybercrime, also known as the
Budapest Convention on Cybercrime or the Budapest Convention, has been adopted by the
council of Europe in 2004, which defines criminality of cybercrime, enable law enforcement
agencies to effectively investigate electronic crimes, and fosters international cooperation
and data sharing. In particular, it defines crimes committed via the internet and computer
networks as illegal access, illegal interception, data interference, system interference, misuse
of devices, computer-related forgery, computer related fraud, Child pornography, hate
crimes, and violations of network security. It also sets out such procedural law issues as
expedited preservation of stored data, expedited preservation and partial disclosure of traffic
data, and interception of content data.

4.2, Efforts made in Context of Nepal

With the increase in use of information and technology various efforts at different level has been carried
out to ensure security of cyberspace in Present context. Awareness programs are being conducted in many
locations on a regular basis. The banking sector claims to have appropriate security measures in place.
This sector claims to utilize primarily genuine software, VPN access for branches, firewalls, awareness
programs for employees, password updating policies, proper backup systems, and high availability with
SAN and VMware technologies.”> They also claim that all systems are being updated regularly.
Meanwhile, based on the survey, 11% IT professionals believed that there were ineffective cyber security
policies for the institutions as they feel unavoidable of receiving cyber threats and viruses. IT
professionals perceived that the computer devices used on many college campuses could easily transfer
viruses, as most had pirated antivirus software installed on those devices. Pen-drive is largely to blame
for the transferring of viruses because the software does not detect malware. It is not fully scanned by the
anti-virus software. Many citizens of Nepal are not aware of how to conduct a virus scan on their
devices. 6% of IT professionals believed that the country is lagging behind other countries in technology
sector due to ineffective polices. No specific legal measures have been adopted to strengthen cyber
security, however various legislations have been adopted to regulate the computer system, prevent
computer related and internet based crime and to regulate banking transactions specific banks has adopted
their own laws and guidelines.

Electronic Transaction Act, 2063

The umbrella act regulating the information technology in present context is Electronic transaction act 2063.
The Preamble of the act stated that it has been introduced to ensure authentication and regularization of the
recognition, validity, integrity, and reliability of generation, production, processing, storage, communication
and transmission system of electronic records by making the transactions to be carried out by means of

23 Ibid.
24 Ibid
25 Subedi Ramhari, Cyber Security situation in Nepal, available at https://www.enepalese.c099.html m/2015/07/320 accessed on 20th April 2025.
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electronic data exchange or by any other means of electronic communications, reliable and secured; and for
controlling the acts of unauthorized use of electronic records or of making alteration in such records through
the illegal manner.

Information Technology Bill, 2075 (Purposed)

Proposed bill on Information technology, 2075 has incorporated separate chapter on Cyber Security which
includes the provision regulating cyber space from two dimensions. Firstly by ensuring establishment of
institutional mechanism as Nepal Information Technology emergency Assistance Group?® which have the
function, duty, power of risk management of information technology, focal point to facilitate global
cooperation, and work specified by the government of Nepal 2 . Secondly the concept of cyber security has
been ensured by regulating the use of digital devices. Prior Permission from ministry shall be acquired to use
software, digital system and equipment's which are designed for security of information technology. Password,
Access code shall be maintained to prevent from unauthorized access of data and computer systems.?

Institutional mechanism

There are only a few organizations in Nepal that look after cybersecurity. Some of those organizations are
National Cyber Security Center, NPCERT, LogPoint and Check Point.

National Cyber Security Center

The main government-level institution for cybersecurity in Nepal is the National Cyber Security Center, which
is being established to address the growing risk of cyber threats. It will be responsible for combating cyber
threats, providing support to both public and private organizations, and promoting cybersecurity
awareness. The center is being established under the Ministry of Communication and Information
Technology. The establishment of the center aligns with the goals outlined in the "Digital Nepal Framework
2076 BS," aiming to enhance the nation's digital infrastructure and security. It is also a response to the
increasing cyber insecurity both globally and within Nepal, highlighting the need for robust cybersecurity
measures. The Ministry of Communication and Information Technology established the Centre to conduct
digital forensic investigation and to act as a focal point for research and development on cyber security,
promotion of cyber security, public awareness enhancement, identification of challenges, prevention, response
and recover.

NPCERT

Information Security Response Team Nepal (NPCERT) is a society of Information Security experts formed to
address the urgent need for the protection of national information and growing cybersecurity threat in Nepal.
The attack on Information infrastructures are increasing in frequency and scale so, to address all these issues,
not-for-profit NPCERT was established. They aim to enhance situational awareness, support critical
infrastructure, conduct research, and coordinate with other domestic and international security teams.

Log Point

Log Point enables organizations to convert data into actionable intelligence, improving their cybersecurity
posture and creating immediate business value. It’s advanced next-gen SIEM, UEBA, and Automation and
Incident Response solutions, simple licensing model, and market-leading support organization empower the
customers to build, manage and effectively transform their businesses.

Log Point provides cyber security automation and analytics that create contextual awareness to support
security, compliance, operations, and business decisions. Log point’s platform provides complete visibility by
collecting security events from your systems, network and endpoints, combining SIEM and NDR and EDR
data.

26 Section 79, IT bill 2075
27 Section 80, IT Bill 2075
28 Section 81, IT Bill 2075
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Check Point

Check Point Software Technologies Ltd. is a multinational provider of software and combined hardware and
software products for IT Security, including network security, endpoint security, mobile security, data
security, and security management. Check Point endpoint security solutions offer a comprehensive approach
to safeguarding devices like laptops, smartphones, and tablets, which act as points of access to corporate
networks and sensitive data. These solutions incorporate data security, network security, advanced threat
prevention, forensics, and remote access VPN capabilities, all managed centrally through a single console.

5. Challenges in Context of Nepal

1.

High Cost of Cybersecurity Tools and Infrastructure

One of the primary barriers to improving cybersecurity in Nepal is the perceived high cost of
adopting genuine software and system tools. Approximately 44% of surveyed respondents
indicated that the expense associated with securing systems has discouraged users from taking
concrete protective actions. 2

For instance, while computer hardware may cost around $150, the additional cost of genuine
antivirus software ($30), a licensed operating system ($150), and SQL Apache ($200) can push the
total cost to $350-$400. In contrast, pirated software alternatives may only cost around $200. As a
result, both individual users and institutions frequently opt for pirated software, leaving systems
exposed to security risks. Sellers often provide buyers with both pirated and licensed software
options, reinforcing this trend.

Companies and institutions are generally reluctant to invest in cybersecurity unless there is an
immediate return on investment, further contributing to the lack of comprehensive cyber protection.

Dependence on End Users and Lack of Government Initiative

The government's preventive actions are still largely dependent on individual users, which has
hindered systemic improvements in cybersecurity. Rather than building resilient national systems
or mandatory compliance mechanisms, much of the responsibility has been shifted to the public,
who are often under-informed and under-resourced.

Public Unawareness and Digital Illiteracy

There is a notable lack of cyber awareness among the general public. Many users, including
parents, are unaware of the online activities of their children, which may include sharing personal
data, passwords, or misusing social media platforms such as Facebook and Twitter. This ignorance
has enabled vulnerabilities and increased exposure to cyber threats.

The lack of awareness extends to basic cyber hygiene practices, such as creating strong passwords,
avoiding suspicious links, or updating antivirus software, making it challenging for the government
to pursue and implement effective policies.

Underreporting and Invisibility of Cybercrime

Most cybercrime cases in Nepal go unreported, and often victims do not even realize that they have
been targeted. This invisibility of incidents severely undermines data collection, trend analysis, and
policy formulation. The absence of a strong reporting culture also indicates a lack of trust in the
state’s ability to respond effectively.

Resistance to Change and Generation Gap

A generational divide has created additional resistance to change, particularly among those in
leadership roles in government agencies and traditional institutions. Older decision-makers often
avoid upgrading software or adopting new technologies due to lack of understanding or fear of
failure. This institutional inertia has been a significant obstacle to implementing modern
cybersecurity frameworks.

29 Subedi Ramhari, Cyber Security situation in Nepal, available at https://www.enepalese.co99.html m/2015/07/320 accessed on 20th April 2025.
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Language barriers and low levels of digital literacy among senior officials have further complicated
the adoption of new tools and practices.

6. Internal Competition among IT Professionals

Another internal barrier is the competition among IT professionals, which has resulted in a lack of
collaboration and knowledge-sharing. Some experts fear that increasing public awareness of
cybersecurity might reduce demand for specialized services, impacting their businesses. This
competitive environment has discouraged collective efforts to improve national cybersecurity
resilience.

Self-awareness and user literacy are the most critical elements for minimizing cybersecurity risks
in Nepal. Empowering users with knowledge, skills, and the confidence to identify and respond to
cyber threats is essential.

6. Recommendations
Everything in this modern world has become dependent on information and communication technology
for that information, and its systems have become in constant danger and must be protected from any
kind of security threats because its penetration causes many problems at all levels of individuals,
institutions, and governments. Therefore, it must be protected by scientific methods. Below are sector-
wise strategic recommendations to enhance Nepal’s cybersecurity preparedness and resilience:

1. Government Sector

e Policy Reforms & Legal Enforcement: Expedite the passage and enforcement of the Information
Technology Bill, 2075, especially the chapters on cybersecurity (Sections 79-81). Establish a
dedicated National Cyber Security Law with comprehensive definitions, penalties, and
jurisdictional clarity.

e Institutional Capacity Building: Strengthen the National Cyber Security Center (NCSC) under
the Ministry of Communication and Information Technology with adequate funding, staffing, and
international cooperation. Activate it as a national CERT (Computer Emergency Response Team).

e Secure e-Governance Infrastructure: Implement strict security protocols in all digital government
initiatives (Digital Nepal Framework, National ID, e-attendance systems). Use certified cybersecurity
frameworks (e.g., ISO/IEC 27001) for all IT procurement and deployment.

2. Investigation and Prosecutorial Reform

e Specialized Cybercrime Units: Establish and operationalize dedicated cybercrime investigation
units within Nepal Police and other law enforcement agencies, staffed with trained digital forensic
experts and investigators.

e Capacity Building for Prosecutors: Develop continuous training modules for government
attorneys on cyber laws, digital evidence handling, international cooperation, and prosecution of
technology-based offenses.

e Inter-Agency Coordination Framework: Create a joint coordination mechanism between the
Cyber Bureau, Attorney General’s Office and judiciary to ensure efficient investigation, case
registration, evidence sharing, and prosecution of cybercrimes.

o Digital Evidence Protocols: Formulate and institutionalize standard digital evidence collection
and chain-of-custody procedures to ensure integrity and admissibility in court.
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Case Prioritization and Fast-Track Mechanism: Introduce fast-track benches in courts for high-
impact cybercrime cases such as financial fraud, data breaches, and cyberterrorism, with priority
handling by trained cyber prosecutors.

Cross-Border Legal Assistance: Strengthen mutual legal assistance (MLA) frameworks and explore
bilateral or regional treaties for cooperation in extradition, data access, and witness testimony
related to transnational cybercrimes.

Monitoring and Evaluation: Introduce a national reporting and evaluation mechanism to track
the investigation, prosecution, and conviction trends in cybercrime cases, with feedback loops for
policy and operational reform.

Education Sector

Cyber Hygiene in Curriculum: Integrate cyber ethics, online safety, and digital literacy as
compulsory components from primary to higher education.

Technical Training Institutes: Promote cybersecurity courses, certifications, and degree programs
in universities and polytechnic institutions to produce local cybersecurity experts.

Cyber Labs in Schools & Colleges: Establish secure digital labs for practical learning, including
ethical hacking, malware analysis, and secure coding.

Financial and Banking Sector

Enforce Cyber Risk Frameworks: Implement mandatory cyber risk assessments, penetration
testing, and regular audits in banks and financial institutions.

Adopt Multi-Factor Authentication (MFA): Mandate MFA and biometric verification in all online
financial services to prevent identity theft and fraud.

Fraud Monitoring and Reporting Systems: Create a centralized fraud detection and reporting
unit within Nepal Rastra Bank in coordination with commercial banks.

Private Sector (Enterprises & ISPs)

Compliance Requirements: Mandate large-scale private companies, especially ISPs, e-commerce,
and IT firms, to comply with national cybersecurity standards and submit annual audit reports.

Security by Design: Promote secure software and system development lifecycles, ensuring
cybersecurity is built-in from the ground up.

Data Center Localization: Encourage and incentivize companies to host data within Nepal to
reduce dependency on foreign servers and ensure jurisdictional control.

Civil Society and General Public

Awareness Campaigns: Launch national media campaigns on safe internet use, phishing
awareness, and social media threats through TV, radio, and digital platforms.

Community Support Systems: Develop helplines and online portals for cybercrime victims to
report incidents easily and receive support.

Targeted Protection for Vulnerable Groups: Design special programs to combat online violence
against women and children, including revenge porn, cyberbullying, and child online protection.

Technology Sector and Startups
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e Cybersecurity Innovation Grants: Provide seed funding for startups working on local
cybersecurity solutions, such as Nepali firewalls, encryption tools, and SOC automation systems.

e Public-Private Partnerships (PPP): Foster collaboration between government and private tech
firms like Log Point and Check Point to develop indigenous cybersecurity tools.

e National Bug Bounty Program: Encourage ethical hackers and researchers to report security
vulnerabilities in public systems through a government-backed bug bounty platform.

8. International & Multilateral Engagement

e Join Global Forums: Actively participate in ITU’s Global Cybersecurity Agenda, OECD
conferences, and bilateral digital dialogues with regional partners.

e Adopt Global Best Practices: Localize and adopt the EU’s National Cyber Security Strategy
model for Nepal’s evolving digital ecosystem.

e Cross-border Threat Intelligence Sharing: Establish bilateral CERT-CERT cooperation with
SAARC nations and other strategic partners.

7. Conclusion

There is a drastic growth in the e-commerce; internet or cyber security is a major issue in the growing countries
like Nepal. Technological advancement in society has increased over time. As a result, lifestyles are
continually and phenomenally revolutionized. Through the invention of the Internet and growth in the field of
IT technology performing different type of activities we perform using computer and handheld devices online
has been made possible and phenomenally emerged the entire world to a global village. In Nepal, news and
reports of cyber security breaches had been regularly broadcasted to the public many times in the past and
recent days by the Medias and Police department. It has been very risky and challenging critical IT
environment Nepal faces today despite their regard for security and privacy, relevant policies regarding cyber
security in Nepal are still not able to address the growing security breach concerns of the cyber users.

ICTs are a fairly new phenomenon in Nepal. In addition, while many users are becoming attracted to what
ICTs can do, ICT users in general lack knowledge in technical cyber security. It is important that all cyber
users have this knowledge, especially in Nepal, because of reports of heightened risk of cybercrimes users
are increasingly at risk of being exposed to cyber security threats.

Major issues of Cyber Security in Nepal involve various actions and reparations of practices were due to lack
of proper policy and awareness people are falling victim to various externalities. These activities or action
range from online to offline where it is related to frauds, scandals and even personal pride and prestige.

In Nepal, public, private, and nonprofit entities are all in the process of introducing Information and
Communication Technology (ICT) to improve their computing performance which was introduced in 2008.
The e-policy in Nepal targets the use of ICTs in program and services delivery as well as the use of information
infrastructures to improve overall internal administrative processes and procedures. To support the e- policy
initiative, several legal instruments have been crafted and the necessary institutional mechanism has been
created. However, the issue of digital divide at both the individual and institutional levels is obvious in Nepal.
Still, even with these issues, Nepal is, in general, optimistic about the role that ICTs can play in overall
economic improvement.
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R0 Ganesh Datta Bhatta, 2077, Basic Principles of Constitutional Law, Shikha Book, Kathmandu Page 230
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THHR THAE TR T G0 g | W Aeudieas THaee Aol aredias dea el b
AR TAHT A @A T ATCHGEAAT SIS QIR Y AR AcaeTs i BHNI qedran
TG | ATHA AR FREHETHT ATHAT IR JbTe A 9T A Sie i Sed urd
TE AHF FTHCAFEEH] AT ATHREH SeAgTaqq 7 W | BT A€ AT AR/
qfe= el T W Arer SN T cach THEs §31 gEdl yEedrn de iR S s
HTIAT TTUHT AN FHIT THAT G T qST AGHR BAd GUEd 0 Seard g |
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AT FHWTEHT TTAT AT TR §47 A7 B Pure theory T UIATE ¥ | T Framea
HTA TAATS norm BEHT YEAH! EIAT FHE TS, AHT FT| ITl BT TTAHT &
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JETSIE BT S ST ATedEs SiEd B 8 T Efered we A HeEers e T
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F g WHT G | g0 WA BIIAET Sl T AT GHIATs JAEie T AT qhe W
T WHT G | R 9 99 Fra A @iy Sfedfed w) =Roee T Afheg @
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AT T EH R UHT Jor T IHEe 9T Joldhl (93T |

Jurerar [ wEES IRE AR Aiferd WO T GRS WUHT Ardeg | e

HTITHT TATAR] GIAATTHT AT TAq-AAD] B, AT T TEH(AHT 8o, T THRE T U,

QAT S T U T STAIRRT SRET UeTS SETERUIE ®UAT o |lthreg | CHET SaTerdy

ARTIH] TIA GATAE THCHT HET HAAY AT Fea=di, G a1g =l H5T1 GRS g6
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FASETEAT GFIEE HIAS] FHHI, Il T HE-aaTa GHlvE GeIeed! HEHE Se
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FATAATE TEIITA BILAS ~AAANAHT AGIRT ST 2ChT | Bl qLqHN AHAT TR
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%';h'ag PTITHT Normative character £ W |

AYTTHT AGHT FANT

TUTAH! BT FOMAHAT 209\ AT T, ST, &SI, TAHTS, FAaISTed! TR Feh{aahT
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T T YEHAT AT 947 |
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UAH! WEd e TEIE ARG A qAq LD @il T ARTAaTHE TeaHT T TEid ¥
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Feminism Jurisprudence ERI) EIEEIER PRI SEEd) '{lﬂ'*'ﬁﬁ?, EIDES T ATl TATTTAT 31T3Tﬁ\_€f
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39 Tushnet, Mark. "Critical Legal Studies: A Political History." Yale Law Journal (1991).
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3% Kathmandu School of Law. BA LLB Curriculum Overview. (2022).
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APG Terms of reference 2019 Amended 2020, 2021, 2022, 2023.

¥  INTERNATIONAL STANDARDS ON COMBATING MONEY LAUNDERING AND THE FINANCING OF TERRORISM &
PROLIFERATION The FATF Recommendations Updated November 2023.

% United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, done at Vienna 20 December
1988.

% United Nations Convention against Transnational Organized Crime, adopted by General Assembly resolution 55/25 of 15
November 2000.

9 United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/40f 31 October 2003.

& FATF Guidance National Money Laundering and Terrorist Financing Risk Assessment February 2013.

% International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999)

90 The SAARC Regional Convention on Suppression of Terrorism (Kathmandu, 4th November 1987)

99 CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS COMMITTED ON BOARD AIRCRAFT 1963 (‘Tokyo

Convention”)
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9 Supra note 7.

93 National Risk Assessment Report on Money Laundering and Terrorist Financing, 2020 (Assessment Period: 2015 18), Government
of Nepal, June 2020.

9% Ibid para 2.
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R%  International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999)

30 United Nations Convention against Transnational Organized Crime, adopted by General Assembly resolution 55/25 of 15
November 2000.
39 United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/4of 31 October 2003.

R Tl TFER THEE THEHT TRAA GEGHT T 9EI YE (A ArsveiE) AR UN, Rogq Fuwawr
RT |

3B gER IEE (A arereiE) Farer U9, 206 ¥H T &, SIEET (9) |

3¥ 3 TH 90, IWH (}) |

34 NEPAL RASTRA BANK FINANCIAL INFORMATION UNIT, NEPAL (FIU-Nepal), Suspicious Transaction Reporting
&Suspicious Activity Reporting (STR/SAR) Guideline, Updated July, 2021.

3% I TW 0, JITH (), @E @) |




TFURY YLIBI0T TFUTeE BT fAROIEN SoiceToTaat... 0%

§.3. V" JHaFIE HU@ qea

FHRATETHT SAGH Ih T¥eg HAL T G Ik &Ah] des A AT FEaH qedrgT
Tidera ! HHHT Te AUl 9 SARhI®adl HeT I ©9HT ( individual and case base ) STIH I<h
TG U] TR T HIAT GFa-ad ATEA el T AT Hald! qHHT 37 |
T AT (A AR ) Fare U9, 08 YAEET 10 &I IUEH (1) Bl 2™ @E (7) o
AR TMH SRS HIE BRIEN WdaeT o ad I8 U SHIeH WTH Uideaed a8 At
ferarmor TRl Fwat Qigaor aur AagHH HEAT [Aid e geeg HE AT A7 BT qEEy
AT AT FeE o, A AT AT e weeted TR SR e ATy
o1 FHEAT Y48 T B Faed T AUER BT e Shiers [QURT g W 6T QY < U
THT 93 FAH IGO0 WHT Faeqmr a1 oy THes gHrEare uw fFEmer afeaer et aw
WOHT I PRIHT THE OFdl S0 a1 oD GFa-adl YRIPE AEgsl T 8] 99
ST DT G | VAT TRT QY (9) o ATEI AGHRI qFeg HYLAT ATFAT T AT
TRUAT Safthel THIRT TGP HAL DI TG Al AHHR Farefiyg fowrrers g o sgaean
T F |

7 T FrEE e, aEea T e, e gedr T 99 U 40 avetad 97 e
R G, ATTFHI BT AT ATAGAERT BTAE AR AT T e foreiia o, shieg<h
Wiae, SRgAeT At AT, TAEQN HE T S, bl Fdl ATA, BRATCEHAD] GF-gdl Joad
T UH TECHAT THSA T AEAIHA ATAR SAGH A= TgAE T A1 T Qb Fides qar
T U SIEET U THRT 3% (Q) o ! |

T4 B3 TFG HEIH] ATEA &1 SGH HeAET T AEIHA ATER. FHId BT Th
YA AEA T GIRIeT BT bl Aeg | T8 THANASE el qehr Afberel
ATEAAHAATS (T & AT ATHR TN T G g HAIH! ARG HeATH T AEeaHar
ATAR FFIT YEHT a6 FHA ATEAH T AT Harelrs [eyd &F 9 g5 |

§.Y. HIT T a1 el afe=, g T e

T T TR HEHT HAT GEIf qAT QrEed afed, T@ T FEevsr seeaet
I G | FET GFIh! Giee Tel aokbld U@ WIIUAT HEER S¥ibh! Taed agor
SREH F7g T AAqical ARTAqE HEL B g GRIE GHA (410 9O S |

TR EHT (WA ASERS) FaR UF, R0EYBEET 1€ B JURH (1) BT <80 @E (@) o
FAT G A= el U@l a1 Fa-AuHr T ST ATa-a Hdidl SFHard dreaT
IS UAHI THT 95 o ATEAM HHHAT AT GEI BT TS =1 FSAATET @ I sF=ed
TH G I $H THEH ITREHE (9F) o  q¥ 9waT q&t awa qFafy J@ A e qear a1
AT ATAT Fele T e T g | T T YT a1 % o Frgeran bt vy @ @
7 T @ AN FFEad qEHl i 9ETSd O sadedT T § | UAHT 6T 9@
TR e TEa™! a1 T SHH-C THd UH T Aioh caaedt T g |

TR PRI (A1 ASeRe) AR Fomeed, 059 1 Fa| Y& o T894 U@ AEuH! qur
BT BHAT T [FaTH ARCE T THeaaed] TWH G | Ith HIHEci®! FHaw Y8 Bl Iu-ad
(V) © VE, oA ¥ TRad! FER S B WUHT Wi da wed MA wEie avat




90 [y YLIBI0T ATaIcHt BIR RIAROIEN SeRIcENeIaat...

SIEEATIS [ERTHT JET3H U S0aedl Tl B | St Mawdeisl Haw Yo &1 JuHaq (R) o
ATFA ATHT ATAIHT GAGAHT FI=AT A1 Thd THT GFA a1 QETah! J=iierd B
FHSHHT a0 T GG FF==0 a1 Shd T 9G¥ a1 9reae S gFad adr add (T,
e T 9%a) UF, 3080 FHIGHST AT IST3T U7 STawdl Tahl T |

FHHLT GHEI q4T e (A, F=0 T ) UF, 3000 BT THT L < IEdl qeard el qferehT
CIAT AZTCATAT UL I I GEART AT G AeHH AT TR AT AT HISHUST SUCAHH BHAT
I UAHI THT 3 FHINE TEd HUET G eFaedds JEnEr T o= Sear geafaq
Sea e FrraaAr Fanlty JEeT T cFawdl IWH! § | FRHI Tl G9T AUHT AT GHT
AIATH] AT WA [oRT AT Soel TRMET FRfaad  J&3q 1% |

T PRI (W A37SRE) Faror U, 08 ¥Hl eee-ga . gFifd q91 BT T gFaear
e seEer T8 9g® ALEHST GLAT UREAE URd [ SIS FEidd HUHET Safh 9He
A GUSTHT AeAE TS e RAY ArATTde R el BT g Aedw Ahd T A=ATeraal
TSI U, faeelt AFHT ATAGHT AU AR F¥A VBT T@ qF, e F¥ar Hpar T
e qrEegar ST W F |

T TR HUX ST GEIRIGT ATeeh] Aee, Ta T Fa=A0 T aegal 8 Aqa-ar &l <
AR Fdlebl WEcaqyl ST Wbl <f=g |
O, THRT TEIHT T HYL GFaH] qaree ARTad! JEH
graR @W FHIYH Bl WA AIAHE Hie Aecdqul AR Jduaed HUHT G | gared
Aqlcddeh| H*-I('b iﬂﬂlﬂcﬂd W-ﬁ?f \’Wﬂql(’i(‘lﬂdlq@eﬁ %lfﬂ?f NEECAES ﬁmq?obo 3]3'3- Q ﬁ?%OKY)
WW@WW&TW%@?WWWW@WWW
T A A iebeg el AEdl ThW AHIAETH] Ao ThT o BB ©HT g =1
WWWWWWQ@WWWW@WW
WUH! (937 | HIgaHAR. MAiaeg T9d SXhRe! HEHl Fared AT 9w saad 3 HETh
ﬁmewgﬁwﬁwﬁWﬁmﬁﬁﬁﬁ R0 /4 /s W1 T ATHE
T I IO hEA W (AIE.R06R % 19 MARLon) TR TEE (Money
Laundermg)ﬁ?ﬂ'{UT UF, R0&Y HI TR G AWUSH! BT ATEATATIR. AR ‘Wﬁ Ty Tt
I TEBTNA FAYT T AThel AR AGG a1 977 F ik ArGiasie Jd 1| g Wl
WWWEW@W@HW@WWW@I
T T HY TBRIACF LA el 07 Fewad (YT A, 00y-CR-q 03, Fofar fafa 00z /04/RY)
HETAT ATE=AToH | RIRIATAT S GIATHT HeaTd el TEaT THACTE (59T B T 9, @il @reish
ALY BT Afhg HRIAR AUHT TEUT THHATS S0 13 T Af¥er v Rged e qu!
FI
5. JUNER
FdaE e gy Qg yHE aiiiE aeeE SO BERE g 0w g A quae e
T TR AR AuaeRT o g6 R quser A qqad B b qEHT deal o
TR =6 T Bl B6ug a5 g |99 Juedr @ quqEEe FHCE I TS
S R e R ga A6 e R aeqeAes e s | TR 7wl B




TFURY YLIBI0T TFUTeE BT fAROIEN SoiceToTaat... 994

g9 ATTTHMT BT qAT ATASAITHT STASIAR HH0r T faEaAr Sear e T wuar g
fFadr T8 AHRICHS TAE 6 |

T T WH IEER FegH! GO TEEEy Wewg AanEasT Aadnd vae e
NEEZUIES mﬁmﬁwwwwwmwwwww
ﬁﬁﬁaﬁaﬁgﬂwﬁmﬁwﬁwwwwqﬁal@ﬁw
AT ATET ATl GFIT QGBI ATIEATS A=A T HEca ol HITAT Aqed] TH! G | T
T A A AT FATATHT HUETRT AR WE T €] Aaedl g | W Qg (@
ARUENT) AR T4 Ha@MU® AT Yag7 a¥a-dl bel UAers Qe T U, 3050 o A
ARG AT FO0 ATEA T Jed T ABAST Hal WA A Hecdqul (e
RUBRT AT HFEE D! ITANT TR TH AT FARIHA ANE AP Al
T AT Hdl! e g7 A9 |

T Tt

o TERY SEE (W arsrefe) AR U, R0y |

o TERT SEE (W arsrefe) FawRe U, R0 |

o U FHIAA TAHIEHT (anial 3 |

o THARA FAY, T YEHTH! ATNT AT AHAA T U] FTE, ATCdaR TeIanT
AER AN, S HISHEST, TALHT 050 |

e APG Terms of reference 2019 Amended 2020, 2021, 2022, 2023.

e INTERNATIONAL STANDARDS ON COMBATING MONEY LAUNDERING AND THE
FINANCING OF TERRORISM & PROLIFERATION The FATF Recommendations Updated November
2023.

e  United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, done at
Vienna 20 December 1988.

e United Nations Convention against Transnational Organized Crime, adopted by General Assembly
resolution 55/25 of 15 November 2000.

e  United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/40f 31 October 2003.

e FATF Guidance National Money Laundering and Terrorist Financing Risk Assessment February 2013.
e International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999)
e The SAARC Regional Convention on Suppression of Terrorism (Kathmandu, 4th November 1987)

e CONVENTION ON OFFENCES AND CERTAIN OTHER ACTS COMMITTED ON BOARD
AIRCRAFT 1963 (‘Tokyo Convention’)

e National Risk Assessment Report on Money Laundering and Terrorist Financing, 2020 (Assessment
Period: 2015 18), Government of Nepal, June 2020.

e International Convention for the Suppression of the Financing ofTerrorism(New York, 9 December 1999)

e United Nations Convention against Transnational Organized Crime, adopted by General Assembly
resolution 55/25 of 15 November 2000.

e  United Nations Conventionagainst CorruptionGeneral Assembly resolution 58/40f 31 October 2003.

e NEPAL RASTRA BANK FINANCIAL INFORMATION UNIT, NEPAL (FIU-Nepal), Suspicious
Transaction Reporting & Suspicious Activity Reporting (STR/SAR) Guideline, Updated July, 2021.
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¥ Today in History: The Frist Victim Impact Statement, https://paar.net/today-in-history-feb-24/, gius Sl 94, Rozq
%
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Victim Personal Statements and Sentencing, Elspeth Windsor and Julian V. Roberts, pg 5,

https://www.sentencingacademy.org.uk/wp-content/uploads/2023/09/Victim-Personal-Statements-and-Sentencing-2-2.pdf %&Qﬁ
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Supra note at 3.

% History of Victims' Rights in Aotearoa https://chiefvictimsadvisor justice.govt.nz/rights-and-system/history/ %&Q_Ghlf ¥ §|_°|',
30z

90  https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/tr07_vic4/p1.html
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Artificial Intelligence and
Public Prosecution

Bibek Kumar Baral'

Abstract

This article explores the transformative impact of Artificial Intelligence (AI) on public prosecution systems,
focusing particularly on its relevance to Nepal. It examines how Al could reshape prosecutorial decision-
making, organizational operations, and the broader justice delivery ecosystem. As Al technologies begin to
support tasks such as evidence analysis, legal drafting, and risk assessments, they introduce new technical and
doctrinal challenges -particularly in terms of accuracy, accountability, transparency, and fairness.

This paper outlines both the immense potential and complex risks of Al integration into criminal justice,
especially within resource-constrained systems like Nepal’s. It calls for a coordinated response: a shared inter-
disciplinary knowledge base, a clear legal taxonomy for Al-related issues and robust policy frameworks that
ensure ethical deployment while respecting constitutional safeguards. The article synthesizes key insights into
current practices, future possibilities and governance imperatives to responsibly harness Al’s capabilities in
pursuit of justice.

1. Introduction to Artificial Intelligence

Artificial intelligence (Al) is a set of technologies that enable computers to perform a variety of advanced
functions, including the ability to see, understand and translate spoken and written language, analyze data,
make recommendations and more. Al is the backbone of innovation in modern computing, unlocking value
for individuals and businesses. For example, optical character recognition (OCR) uses Al to extract text and
data from images and documents, turns unstructured content into business-ready structured data and unlocks
valuable insights.?

Al is a field of science concerned with building computers and machines that can reason, learn and act in such
a way that would normally require human intelligence or that involves data whose scale exceeds what humans
can analyze. Al is a broad field that encompasses many different disciplines, including computer science, data
analytics and statistics, hardware and software engineering, linguistics, neuroscience and even philosophy and
psychology.

On an operational level for business use, Al is a set of technologies that are based primarily on machine
learning® and deep learning*, used for data analytics, predictions and forecasting, object categorization, natural

1 Joint Attorney, High Government Attorney Office, Baglung

2 https://cloud.google.com/learn/what-is-artificial-intelligence; visited on 21/6/2025.

3 Machine Learning is a type of Al where computers learn from data — without being directly programmed for every task. Instead of telling the computer
what to do, we give it data and examples, and it figures out patterns and rules by itself. For example, you show it thousands of cat pictures and pictures
of other animals. The computer analyzes the differences.It learns what a cat usually looks like (ears, eyes, size, etc.).Now, when you give it a new
picture, it can guess if it's a cat or not — based on what it learned. Machine Learning uses: Data (examples), Algorithms (rules to learn from data) and
Model (the computer's learned knowledge). Over time, the model gets better by learning from more data.

4 Deep Learning is a special part of Machine Learning that teaches computers to learn like the human brain — using structures called neural networks.It
is called “deep” because it uses many layers of these networks to understand complex data, like images, voice, or language.For example,Let’s say you
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language processing, recommendations, intelligent data retrieval and more. So, Al means making computers
or machines smart, like humans. Al helps machines think, learn, and make decisions - just like a person would
but using data and rules.

Al and Generative Al

Al and Generative Al are not the same thing. They should not be used as exact synonyms - but Generative Al
is a type of Al. Al is a broad term. Al is the general field where machines are made to think, learn, and solve
problems like humans. For example, voice assistants (like Siri), face recognition, email spam filters, self-
driving cars, medical diagnosis tools.

Whereas Generative Al® is a specific type of Al It is a subcategory of Al that focuses on creating new content
such as: text (e.g., ChatGPT), images (e.g., DALL-E, Midjourney), music, video, or code. It generates
something new, based on the data it learned from.

What is a large language model (LLM)?

A large language model (LLM) is a type of Al program that can recognize and generate text, among other
tasks. LLMs are trained on huge sets of data - hence the name "large." LLMs are built on machine learning:
specifically, a type of neural network called a transformer model. In simpler terms, LLM is a computer
program that has been fed enough examples to be able to recognize and interpret human language or other
types of complex data. Many LLMs are trained on data that has been gathered from the Internet- thousands or
millions of gigabytes' worth of text. But the quality of the samples impacts how well LLMs will learn natural
language, so an LLM's programmers may use a more curated data set.

How does AI work?

While the specifics vary across different Al techniques, the core principle revolves around data. Al systems
learn and improve through exposure to vast amounts of data, identifying patterns and relationships that humans
may miss. This learning process often involves algorithms, which are sets of rules or instructions that guide
the Al's analysis and decision-making. In machine learning, a popular subset of Al, algorithms are trained on
labeled or unlabeled data to make predictions or categorize information. Deep learning, a further
specialization, utilizes artificial neural networks with multiple layers to process information, mimicking the
structure and function of the human brain. Through continuous learning and adaptation, Al systems become
increasingly adept at performing specific tasks, from recognizing images to translating languages and beyond.®

2. Introduction to Public Prosecution

Public prosecutors are public authorities who, on behalf of society and in the public interest, ensure the
application of the law where the breach of the law carries a criminal sanction, taking into account both the
rights of the individual and the necessary effectiveness of the criminal justice system.” In all criminal justice
systems, public prosecutors:decide whether to initiate or continue prosecutions,conduct prosecutions before
the courts,may appeal or conduct appeals concerning all or some court decisions.®

In certain criminal justice systems, public prosecutors also implement national crime policy while adapting it,
where appropriate, to regional and local circumstances;conduct, direct or supervise investigations;ensure that

want a computer to recognize a person’s face in a photo. A normal Machine Learning model might need you to tell it what to look for (eyes, nose,
etc.). A Deep Learning model figures all that out by itself by going through layers of processing. Each layer understands more details by first layer
detects edges; second layer finds shapes (like eyes, mouth) and the third layer recognizes the whole face.For more details, see -
https://cloud.google.com/discover/what-is-deep-learning.

5 For more details, see -https://www.cloudskillsboost.google/paths/118??utm_source=cgc-site&utm_medium=et&utm_campaign=FY24-Q2-global-
website-skillsboost&utm_content=developers&utm_term=-

6 For more details, visit - https://www.cloudskillsboost.google/paths/118??utm_source=cgcsite&utm_medium= et&utm_campaign=FY 24-Q2-global-
website-skillsboost&utm_content=developers&utm_term=-

7 https://rm.coe.int/16804be55a; visited on 21/6/2025.

8 https://www.sciencedirect.com/topics/computer-science/public-prosecutor;visited on 21/6/2025.
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victims are effectively assisted;decide on alternatives to prosecution and supervise the execution of court
decisions.

In some civil law countries, the role of prosecutor and judge can be combined, allowing officials to move
between the two positions. However, common law countries, such as the UK, Nepal have a different approach,
with public prosecutors unilaterally making filing and case-processing decisions, while investigative work is
typically left to the police and judging is the domain of elected or appointed members of the judiciary.

Elements of Public Prosecution

e  Legal Authority.

e  Prosecutor.

e Duty to the Public.

e Impartiality & Fairness.

e Legal supervision.

e  Court Representation.

e Initiation of Charges.

e Appeals and Legal Remedies.
e  Protection of Rights.

e Professional Independence.
Public Prosecution in Nepal

Public Prosecution in Nepal is done by Office of the Attorney General, led by Attorney General.It is the official
legal body that represents the government (state) in criminal cases. The history of public prosecution in Nepal
seems to begin informally, with kings and local officials handling investigation, prosecution and judgment
together. After the fall of the Rana regime in 1951, Nepal starts modernizing its legal system. A major
milestone came with the enactment of the Muluki Ain in 1963, which separated prosecution from investigation
and introduced government attorneys to represent the state in criminal cases. The Public Prosecutor Act of
1992 legally formalized the role and structure of public prosecutors. Later, the Constitution recognized the
Office of the Attorney General as the chief legal advisor and head of public prosecution, supported by offices
at various levels.

3. Use of Al in Public Prosecution in Nepal

Office of the Attorney General (OAG), is the constitutional authority for public prosecution under Article 157
of the Constitution of Nepal. The OAG supervises District Government Attorney Offices across all 77 districts.
Public prosecutors are tasked with reviewing and filing charges, representing the state in criminal trials,
appealing decisions, advising investigative agencies.

Nepal is still in the early stages of integrating digital technologies into its legal and judicial systems. However,
the potential use of Al in public prosecution offers significant opportunities to improve the efficiency, accuracy
and fairness of the justice system.

Nepal's public prosecution system is undergoing gradual modernization, but the integration of Al is still at a
very early or exploratory stage. While there is growing awareness of Al’s potential, practical implementation
in the prosecutorial process is largely absent. Despite increasing global use of Al in legal systems, Nepal
currently lacks a coherent legal and policy framework to support the integration of Al into its public
prosecution process. This vacuum has created uncertainty, legal risks and missed opportunities for
modernization.

There is no national law that governs the use of Al systems in any area of the criminal justice system, including
evidence evaluation, legal drafting, risk assessments, automation of routine tasks.
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Why Nepal is not being able to use Al effectively in Prosecution:

Technical Infrastructure Deficiencies:’

Al systems, especially those involving image and data analysis, require robust and reliable internet
connectivity. Nepal's internet infrastructure is still developing, which can hinder the deployment and
use of Al-powered tools for crime investigation.

Inadequate Data Centers and Computational Power:

Al models, particularly those used for pattern analysis and predictive policing, demand substantial
computing power and data storage. Nepal's current infrastructure may not be sufficient for the
demands of large-scale Al applications in law enforcement.

Al relies on large datasets for training. Nepal may face challenges in collecting, managing, and
ensuring the quality of data relevant to crime investigation. This can impact the accuracy and

Historical crime data, which is used to train Al models, can reflect existing biases and societal
inequalities. If not carefully addressed, this can lead to discriminatory policing practices, where
certain demographics are disproportionately targeted.

Implementing and utilizing Al-based tools requires specialized skills. Nepal faces a shortage of
professionals with expertise in Al, machine learning, and data science, which limits the country's
capacity to adopt and adapt these technologies.

The use of Al in crime investigation raises ethical questions about privacy, bias, and
accountability. Nepal may lack a clear legal and regulatory framework to address these concerns,
which can hinder the adoption of Al in sensitive areas.

Al systems, especially those involved in predictive policing, can be opaque. It's crucial to ensure
transparency and accountability in how Al is used to avoid potential misuse or unfair targeting of

Public awareness and understanding of Al's capabilities and limitations are essential. If the public
lacks confidence in the technology, it can hinder its acceptance and effective implementation.

https://cla.com.np/blog/artificial-intelligence-current-uses-and-challenges-it-s-possessed-in-nepal https:/risingnepaldaily
.com/news/572974#:~:text=Nayak%20Paudel.,procured%?20after%20a%20tender%20process, https://ieeexplore.ieee.org/document/10409965;visited

a.
e Limited High-Speed Internet:
[ ]
b. Data Availability and Quality Issues:
e Data Collection and Management:*°
reliability of Al-driven analysis.
e Data Bias:
¢. Human Resource and Expertise Gap:
e Lack of Trained Professionals:
e Ethical and Legal Concerns:
d. Ethical and Legal Considerations:
e Transparency and Accountability:
individuals or communities.
e Public Awareness and Trust:
e. Potential Benefits of Al in Crime Investigation:
e Enhanced Efficiency:
9
on 23/6/2025.
10

https://cla.com.np/blog/artificial-intelligence-current-uses-and-challenges-it-s-possessed-in-
nepal,https://ijrpr.com/uploads/V6ISSUE1/IJRPR38264.pdf;visited on 23/6/2025.
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Al can automate tasks like analyzing large datasets, identifying patterns, and predicting crime
hotspots, freeing up human investigators for more complex tasks.

e Improved Accuracy:
Al can assist in forensic analysis, such as facial recognition and DNA analysis, potentially leading to
faster and more accurate identification of suspects.

e Better Crime Prediction:
Al can analyze various factors related to crime, such as demographics, location, and time, to predict
future crime trends and allocate resources more effectively.

In conclusion: While Al holds promise for transforming crime investigation, Nepal faces significant hurdles
in its adoption. Addressing the technical, data-related, human resource, and ethical challenges will be crucial
for realizing the full potential of Al in ensuring a safer and more just society.

4.

Challenges in Implementing Al in Prosecution

There is no doubt that the application of Al in forensic science will make the investigation more effective and
precise. More the investigation becomes effective and precise the more prosecution becomesprecise,accurate
and effective, which eventually leads to success of cases in court. However, the implementation of this change
is complicated by a number of problems which are discussed below:

a.

Data Quality and the Representativeness of that Data:

Data quality and representativeness determine the foundation on which successful applications in artificial
intelligence are based. Poor data quality can demolish the dependability of results given by artificial
intelligence, and that is really problematic. Under-populated and Lack Diversity Many forensic datasets
lack sufficient volume and diversity, hence limiting the capabilities of the artificial intelligence models to
successfully learn. Additionally, the scarce occurrence of some classes of criminal behavior might mean
that datasets inherently contain biases, and the systems of artificial intelligence happen to be ill-prepared
to react to less than average conditions.

Algorithmic Bias

Algorithmic bias is one of the most significant challenges that have been identified in the implementation
of artificial intelligence technologies. Bias could be introduced through various forms, and it may impact
the outcome of investigations rather severely.

There may even be inherent biases in historical data that is used by artificial intelligence to train a system.
The system acquires biases that may exist with the data itself. Say targeted policing led to certain groups
being implicated disproportionately in some criminal cases of the past. The artificial intelligence
inadvertently learns to associate those particular groups with inappropriate criminal activities. As a result
of this bias, Al can give recommendations that will have an overbearing influence on particular
communities, leading to the rendering of unfair judgments in court. Furthermore, when Al models become
a contributory factor in the entrenchment of societal stereotypes, they contribute to the loss of public trust
in the criminal justice system.'!

Capability of Interpretation and Transparency

Many artificial intelligence models, most of which are based on deep learning, are particularly complex
and difficult for humans to understand. This raises the challenge of understanding decisions. Because of
the complex interactions, forensic professionals find it quite challenging to authenticate the findings they
obtain because the reason behind their judgments may not be very clear. For instance, the person whose
characteristics were used by Al algorithms to arrive at such a conclusion of having suggested a suspect

11 ibid
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5.

through face recognition would probably not be identified clearly in such a process. Consequently, this
would complicate the investigation process. This is because forensic analysts tend not to depend on what
the artificial intelligence came up with if they are not equipped with full explanations about why that
particular decision was arrived at. This would downplay the power of the technology.

Legal settings involve a very large amount of challenges. There is always some basic requirement that
should be met before the level of evidence reaching the courtroom by a legal system. Results from the Al
tool seem difficult to describe in very simple words as they go very complex and automatically trigger
some issues related to the issue of judgment's validity and transparency in such conditions. For the simple
reason that it cannot be fully explained, courts may reject evidence that was generated by artificial
intelligence, which undermines the potential contributions that Al could make to criminal investigations.
Another thing is, as the legal profession sees the increasing trend of incorporating artificial intelligence
into daily practice, the need for standards or guidelines on rules of requirements that should accompany
Al interpretability and disclosing the use of Al at trial is ever increasing. '3

Problems Raised by Ethical or Legal Issues

A massive amount of personal data may be collected and analyzed to train and run Al. This can severely
compromise privacy. For instance, artificial intelligence deployed for social media or any other type of
digital communications analytic purposes creates concerns with regard to monitoring and misuse of
personal data about individuals. This could be highly problematic in terms of ethics, as people are unaware
of the way their data is being obtained or used in a forensic investigation. This calls for the statement of
clearly worded policies aimed at protecting privacy but leaving room for legitimate uses of the data in an
investigation.'#

At times when the decisions made are linked to the error of artificial intelligence, it means that a problem
of whom to hold accountable for making the wrong error or mistake in the case of wrong conviction will
have to encounter a host of difficult problems of both the legal and ethical varieties. Such questions arise
concerning liability for artificial intelligence systems and their consequences, whether on the part of
engineers who develop these systems or of law enforcement agencies that rely on these systems, or even
Al The point is that if such an accountability framework has to be transparent enough for people to seek
redress in cases where the use of decisions powered by artificial intelligence yields unjust outcomes.
Therefore, there will be a collective effort at developing rules that define accountability and liability in
the practical application of Al in forensic science among legal experts, technologists, and ethicists.

As such, the legal framework regulating application in forensic science must grow with the advances in
such technologies with the ongoing advancements in artificial intelligence. The questions of admissibility
of evidence created by artificial intelligence, the ethical considerations in the use of Al in investigations,
and rights related to the data being processed by these systems have also become matters of policy
concerns for the policymakers. The only course of action left would be to have a collaborative approach
involving lawyers, engineers, and civil rights activists for production of rules robust enough to achieve a
proper balance between law enforcers and the interests of the consumer towards making sure ethical
application of AL'

Prospective Solutions and Recommendations

All such problems and constraints of Al technology require a multi-faceted approach toward fully addressing
them. For instance, this approach increases the interpretability of AI/ML models, makes Al algorithms fair

12
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from algorithmic points of view, removes the ethical and legal hurdles that are accompanied with the
introduction of Al, encourages collaboration with others and learning, and improves the quality of data. All
these approaches are intended to develop Al systems in terms of reliability, effectiveness, and social
acceptability.

a.

Increased Diversity and Quality of Data

The quality and diversity of the data used to train the algorithms are the bedrocks of successful Al
application in forensic science. Improving these aspects can significantly raise the efficiency and
equity of Al system.

Gathering Extensive Data: Databases need to be methodically expanded with a view to cover broad
demographic categories, regions, and nature of crimes. Co-operation among governmental
organizations, community associations, and academies may help collect much more complete data.
While doing this, every precaution should be taken so that datasets cover a variety of socioeconomic
settings, cultural milieu, and crime trends as well, so that any representation does not get restricted
or distorted.!®

Data Augmentation Techniques: Replicating a variety of settings and scenarios through data
augmentation techniques can be used to enhance the robustness of Al models. More diversified
training scenarios can be developed by applying strategies such as creating synthetic data, modifying
existing data-for example, changing lighting in photos-and adding controlled noise. These strategies
improve the Al's performance in real-world scenarios by extending the conditions it is exposed to in
training.!”

Algorithmic Equitableness Guarantee
Algorithmic bias has to be addressed for Al systems working in a just and non-reinforcing manner of
past injustices.

Periodic Bias Audits: There must be periodic audits performed on the Al systems, testing data from
which such systems have been trained along with testing the outcome of Al decisions. It increases
the credibility of these audits by hiring outside auditors that have experience in algorithmic fairness
and ethics. Audits also have to be open and transparent so that everybody concerned can understand
their findings and steps taken to correct any issues discovered.

Include Fairness Criteria: By developing and applying fairness criteria, Al systems can be designed
to be fair for all demographic groups. These metrics-like demographic parity-which measure the
representation of different groups within the outcome and make sure that different groups have an
equal chance of getting a positive outcome should be incorporated in the performance evaluation
metric of Al systems. Thus, organizations can proactively identify and mitigate biases pre-
employment by incorporating these indicators into the development process. '®

Feedback systems: Feedback systems must be established that will enable users and affected
communities to raise problems or concerns regarding the outputs of Al in real time. This feedback
loop will further enhance and refine the performance of Al algorithms. Organizations must
aggressively promote community involvement and provide easily accessible avenues for input so that
all opinions are heard and considered."”

16 Walker, S. P., "Expanding Data Diversity in AI Models for Forensic Science," 48(3) Journal of Forensic Science and Technology 245-258 (2023).
17 Brown, A. T., "Data Augmentation for AI Robustness in Forensic Applications," 21(1) International Journal of Forensic Science 132-146 (2023).
18 Lee, H. W., "Incorporating Fairness Metrics in AI Algorithms," 34(5) Journal of Law and Technology 123-134 (2023).

19 Green, M. L., "Establishing Feedback Loops in AI Systems," 18(3) Forensic Ethics and Technology Review 101-113 (2023).
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c¢. Improving Interpretability
Funding research to develop Al models that provide brief, intelligible explanations for their
conclusions increases the trustworthiness of evidence generated by Al. Explainable Al approaches,
such as interpretable models like decision trees and post-hoc explanation tools like LIME and SHAP,
can help users understand the logic behind AI decisions. Transparency demands detailed
documentation of how these models work and how they make decisions.

Documentation Standards: One should document a standard around Al models. The algorithms
should be understood in the context of sources of data that have been used, information on the
decision-making procedures followed along with any limitations existing or potential biases can be
presented in this documentation and to be shared with both public, legal professionals, as well as
forensic experts, to improve access and further facilitate informed discussion of its application in
forensic sciences.

d. Promotion of Collaboration and Education
Multidisciplinary Workshops: The multidisciplinary training sessions and workshops can generate
creativity and the exchange of knowledge. The best practices and ethical issues and technical
development can be debated by a group consisting of forensic scientists, Al developers, legal
professionals, and ethicists. Such cooperation can yield new instruments and approaches, which may
be better adapted to the specific challenges presented by forensic science.?

Encouraging Best Practices: Establishing best practices for the application of Al in forensic science
can guide practitioners to responsiblyadopt the new technology. These best practices should include
issues such as ethical concerns, algorithm evaluation, and data collection. Here, professional
associations and regulatory authorities can also play an important role in spreading the best practices
so that all stakeholders are informed and equipped to use the Al technologies responsibly.

Mentoring programs: Establish the framework of mentoring programs which connect forensic
experts with Al engineers to develop expertise and understanding of each other. The above courses
would train the developers on Al and would allow the forensic scientists to learn the existing
technologies about Al. Cross mentoring between all industries encourages learning culture and
adaptation to changing requirements.?!

e. Ethical and Legal Issues
Develop Ethical standards: To ensure responsible behaviors, extensive ethical standards for the use
of Al in forensic scenarios should be developed. Important issues such as informed consent, data
privacy, accountability, and transparency should be addressed by these guidelines. More robust
ethical frameworks can be developed by ensuring that a range of perspectives are considered in the
development of these guidelines by engaging ethicists, legal experts, and community leaders.

Establish Monitoring Mechanisms: The implementation of monitoring mechanisms to monitor the
application of Al in forensic science will enhance accountability and protect people's rights. There
should be oversight bodies established to scrutinize the application of Al technology, assess their
impacts, and recommend any necessary changes. To ensure effective oversight, these boards should
consist of members from various stakeholders such as legal experts, ethicists, and community
advocates.

20 Patel, D. K., "Cross-Disciplinary Collaboration in Forensic AI," 12(1) Journal of Al and Forensic Collaboration 33-44 (2023).
21 Chen, Y. S., "Mentoring Programs in Forensic Science and AL" 19(2) Forensic Education and Innovation Journal 112-126 (2023).
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Opportunities and Challenges: Balancing Public Prosecution and Al

Al is now deeply embedded in everyday life, including criminal justice, but its use raises serious concerns
about accuracy and fairness in courts. Integrating Al into the administration of justice will be a distant
dream until we carefully consider AI’s complementary role rather than using it entirely as an alternative
to human judgment in the legal system.?’The subject of Public Prosecution (also Justice) and Al can be
addressed from two different perspectives: Al as the object of Public Prosecution and judiciary, on one
side, and Al as a support tool to public prosecutors and judges in the exercise of the jurisdiction, on the
other.

It is not difficult to foresee how an increasing number of disputes will regard the use of Al systems in the
coming days. What about the, for instance, claims for damages caused by fully Al handled devices;
driverless cars, drones or automated disease diagnosis and treatment systems. In such cases, the primary
issue is whether, and to what extent, consolidated legal principles on the law of evidence, for the
quantification of damages and liability, which traditionally refer to human behavior, can be extended to
robotic behavior.”* The use of Al systems may also trigger a different set of issues, when used to assist
public prosecutors and judicial authorities in exercising their jurisdiction. New automated tools for the
exercise of due diligence, for drafting documents and for technical assessments, or damages in the event
of personal injury, are currently available on the market. Law firms and insurance companies in the
international arena are increasingly using predictive Al systems to determine the possible outcome of a
current or potential legal dispute. As the same there is immense opportunities to use the same tools, to
increase the efficiency of the public prosecution. The use of Al systems may help to increase the quality
and efficiency of prosecution. At the same time the use of Al can raises a set of new and open questions.

Integration of Al in public prosecution presents several challenges. The lack reliable and consistent
accuracy measures (as Al system are black-box model), no standard for accuracy and testing,absence of
an organized and adequate database, pseudo knowledge of users, users over-trust on Al,west-centric built-
on of Al, highly costing Al devices,analyzing properrequirements on prosecutions, building code of
conduct, directives or strong legal framework on using Al, private and sensitive nature of prosecution
data, country’s unique social, economic and cultural context, enhancing education level of the
beneficiaries of criminal justice system,poor access to justice and inequality, intellectual property
barriers,Al manipulated evidences, lack of leadership and regulation vacuum, among others are the main
challenges and if handled properly can create mega opportunities on the flipside.

Al & Prosecution: Mapping the Current and Future Roles of Al in Prosecution

Nepal is in the early stages of adopting digital tools in legal procedures, but the future integration of Al could
support case screening, evidence analysis, legal research and even prediction of trial outcomes. As Nepal's
prosecution system faces challenges such as resource constraints, backlog of cases and inconsistent decision-
making, Al offers potential to streamline routine tasks, assist prosecutors in data-driven decision-making and
reduce delays in justice delivery.

Current Al Applications in Prosecution internationally involves —

a. Digital Evidence Management, which involves automating document redaction and file
organization.

b. Forensic & Investigative Tools -leveraging Al to analyze complex data and uncover links not visible
to humans.

22 https://kathmandupost.com/columns/2024/12/26/ai-and-the-future-of-justice-in-nepal;visited on 23/6/2025.

23 https://ssm-italia.eu/wp-content/uploads/2025/02/JuLIA _handbook-Justice final.pdf; visited on 23/6/2025.
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c. Legal Drafting Assistance,where Generating or streamlining charging documents, briefs, and
2%
memos.

Anticipated Future Roles

a. Decision Supportin Charging, Plea, Bail and Sentencing - Aiming to improve consistency, reduce
subjective bias and increase productivity.

b. Case Review for Miscarriages of Justice - Using Al to accelerate exoneration or resentencing
reviews by rapidly analyzing large case datasets.

8. Conclusion

The integration of Al into prosecutorial and judicial practices offers notable benefits, such as increased
efficiency, consistency and improved case analysis. Al is currently used for administrative tasks like document
redaction and evidence management, with future potential to support decisions on charging, plea bargains and
sentencing. However, its use raises serious concerns, including algorithmic bias, lack of transparency, data
privacy risks and threats to due process. To mitigate these risks, the concerned stakeholders should emphasize
the need for strong oversight, transparency and ethical safeguards. So this piece of writing concludes that while
Al can enhance fairness and modernize prosecution, its implementation must be carefully regulated to uphold
justice and accountability.

24 Heydari, Alissa, Al & Prosecution: Mapping the Current and Future Roles of Artificial Intelligence in Prosecution (December 11, 2024). Available at
SSRN: https://ssrn.com/abstract=5052839 or http://dx.doi.org/10.2139/ssrn.5052839; visited on 27/6/2025
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Deepfake Threats in the Nepali Cyberspace: Defining
Legal Limits and Implementing Preventive Measures

Dr. Newal Chaudhary'

Abstract:

As artificial intelligence rapidly evolves, Deepfake technology's ability to create stunningly realistic synthetic
media is becoming increasingly accessible, opening a Pandora's Box of potential criminal exploitation. This
article sounds an urgent alarm about the grave threats Deepfakes pose across multiple domains, from enabling
financial fraud and identity theft by impersonating individuals, to the non-consensual creation and
dissemination of explicit Deepfake content resulting in trauma, stigma and reputational ruin for victims.
Perhaps most perilously, Deepfakes can be weaponized to construct entirely fabricated audio-visual
narratives to drive disinformation campaigns capable of swaying public opinion, undermining democratic
institutions, and even influencing elections. Without robust countermeasures, experts warn Deepfake crimes
could precipitate an unraveling of public trust in digital information and destabilize the bedrock of truth and
credibility underpinning modern society. Despite the existential visks, the current legal terrain is a fragmented
patchwork, with only a smattering of narrowly-targeted laws criminalizing certain Deepfake abuse like non-
consensual explicit content. The U.S. has yet to enact comprehensive federal legislation, while measures
proposed in the EU and other nations remain works in progress. Crafting effective regulations is tremendously
challenging, requiring a delicate balancing of safeguarding individual rights like freedom of expression
against curbing malicious Deepfake exploitation. The relentless speed of technological change also constantly
threatens to outpace static laws. This article consults experts to explore potential solutions, including
developing robust detection and tracing technologies, mandating transparency and consent requirements,
implementing rigorous industry self-regulation protocols, and facilitating international cooperation and
intelligence sharing. Ultimately, the article issues a clarion call for urgent and decisive action via a cohesive
multi-stakeholder effort. It compellingly argues that allowing the unchecked propagation of Deepfake crimes
is untenable and could culminate in an existential threat to democracy itself. Only through meticulous
governance frameworks, cutting-edge technological countermeasures, coordinated enforcement, and
assiduous public awareness can hope to fortify truth as the immutable foundation for progress in the digital
age.

Keywords: Deepfakes, synthetic media, cybercrime, Al regulation, disinformation, fraud, identity theft,
revenge porn, legislation.

1. Introduction:

In the vast expanse of the digital frontier, a new breed of crime is emerging — one that leverages the powerful
capabilities of Deepfake technology to deceive, manipulate, and cause harm. As artificial intelligence (AI)
continues to advance at an unprecedented rate, the ability to create highly realistic synthetic media has become

1 Advocate at Supreme Court of Nepal , Assistant Professor and Former Chief of student welfare, Nepal Law campus,
Tribhuvan University, Exhibition Road, Kathmandu, Nepal. Email. nc2067@gmail.com. Author of the book : The Art of Cyber Law & Crimes ,
Commercial Law with Special Reference to FDI , Text Book of Legal method , Co-Author of the Book : Legal Environment at Business Law ,
Comparative Criminal Law. Former Executive. Former Executive Director of Greater Janakpur Area Development Council, Nepal.
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increasingly accessible, blurring the lines between fact and fiction. Deepfakes, a portmanteau of "deep
learning" and "fake," refer to digital media, such as images, videos, or audio, that have been manipulated
using Al algorithms to depict events or individuals in a misleading or fabricated manner. These Al-generated
synthetic media can be alarmingly convincing, making it increasingly difficult to distinguish between what is
real and what is artificially created. While the technology behind Deepfakes has legitimate applications in
fields like entertainment, education, and research, its potential for abuse is a growing concern. In the wrong
hands, Deepfakes can be used as powerful tools for deception, enabling a wide range of malicious activities
that threaten individuals, businesses, and society as a whole. The rise of Deepfake technology has ushered in
anew era of digital manipulation, where the boundaries of truth and reality can be distorted with unprecedented
ease. As these sophisticated Al algorithms continue to evolve, the ability to create highly realistic synthetic
media becomes more accessible to a broader range of actors, including those with nefarious intentions. The
implications of Deepfake technology are far-reaching and extend beyond individual harm. Deepfakes can be
weaponized to perpetrate financial fraud, identity theft, non-consensual exploitation, and even large-scale
disinformation campaigns that undermine trust in institutions and democratic processes. The potential
consequences are severe, eroding the foundations of truth, credibility, and trust that underpin our society. As
we delve deeper into the digital frontier, it becomes increasingly critical to address the challenges posed by
Deepfake technology and establish robust legal frameworks and proactive measures to mitigate the risks of its
misuse. Failure to do so could have devastating consequences, allowing Deepfake-enabled crimes to
proliferate unchecked, leaving individuals, businesses, and society vulnerable to exploitation and manipulation
on an unprecedented scale. this article, aim to shed light on the current landscape of Deepfake crime,
exploring the various forms it can take and the potential impact on individuals and society. It will examine the
legal and regulatory challenges in addressing this emerging threat, drawing insights from experts in the field.
Additionally, author has explore potential solutions and best practices that can be implemented to safeguard
against the malicious use of Deepfakes, fostering a more secure and trustworthy digital environment.
2. The Rise of Deepfake Crime:
Deepfakes are a manifestation of synthetic media crafted through the intricate interplay of machine learning
and Al algorithms. They encompass the art of altering authentic content or fashioning entirely fictitious
material within the realms of videos, images, or audio recordings?.
« How are Deepfake made using Deepfake AI?
Deepfakes represent an intricate fusion of advanced Al methodologies, prominently featuring Generative
Adversarial Networks (GANSs)? as their cornerstone. The process commences with the compilation of
an extensive dataset comprising videos starring a particular individual, forming the bedrock for training
the AIL. Within this dataset, the Al meticulously scrutinizes and absorbs nuanced elements like facial
contours, expressions, and idiosyncratic gestures. Through iterative iterations, the AI hones its
understanding, progressively deciphering the intricacies of the subject's facial dynamics and vocal
patterns. Harnessing the power of GANs, the Al then embarks on the creation of content that mirrors the
appearance and behavior of the target individual with striking fidelity. This iterative learning and
refinement mechanism empowers the Al to produce deepfake material of escalating realism, effectively
erasing the demarcation between authentic and manipulated content. This technological prowess
transcends conventional editing tools, enabling the generation of immersive yet potentially deceptive
media, thereby provoking apprehensions regarding its exploitation for malicious endeavors. Historically,
simple face swaps and rudimentary deepfakes were crafted using traditional photo editing software.
However, the advent of generative Al has drastically simplified these manipulations, thereby amplifying

2 OnlineKhabar English. “Deepfake: Emerging Technology and the Threats That Tag Along.” OnlineKhabar English News, Retrieved From:
https://english.onlinekhabar.com/deepfake-technology-and-threats-nepal.html . Accessed: March 27, 2024.

3 Generative Adversarial Networks (GANs) are a type of deep learning framework used for generative modeling. In simpler terms, they are like artistic
rivals that push each other to create better and better art.
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concerns about their misuse, potentially leading to criminal undertakings. Furthermore, the realm of audio
manipulation has succumbed to the transformative capabilities of generative Al. By analyzing recordings,
Al systems can meticulously emulate a person's vocal nuances, fabricating speech that nearly
indistinguishably mirrors the original voice. This seamless replication further accentuates the ethical and
security dilemmas surrounding the proliferation of Deepfake technology.

L. Gathering Data
Training Phase J Process of Deepfake —L &

creation using Al
Feature —L > :
Extraction reprocessing
Synthetic Content —|_’ Selection of Model
Generation
Realism Enhancement Validation and Testing

a. Gathering Data:
During the data-gathering phase, the creation of a variety of videos, images, and audio recordings that
feature the target persona from various locations, e.g., movies, interviews, and media footage is required.
The multifaceted data is key to teaching the Al to simulate naturally the face expression, gestures, and
speech. This set has to incorporate a broad range of conditions and ordinances to produce an imitative
Deepfake that is reasonable and flexible.

b. Preprocessing:
After collecting the data, preprocessing is the next step ensure that the data has high quality and is versatile
for the Al model. Here the process implies performing tasks of e.g. cleaning (recording removal), aligning
(format standardizing), and assessing (consistency over the dataset). Alterations such as modifying the
lighting conditions can be made to the data that will help increase the quality of the training process,
which eventually improve the realism of the Deepfake outputs.

c. Selection of Model:
An optimal Al model is of the essence in a successful Deepfake generation. Generative Adversarial
Networks form the baseline of most of the production at present as they are competent enough to generate
realistic heavy media. Factors like model designs, scalability, as well as computational efficiency are
some of the essential considerations that one needs to have in mind when trying to choose the right Al
model depending on the given task.

d. Training Phase:
The training phase specifies the type of Al model to be employed in the process which is subsequently
fed with the pre-processed data to learn and exude features meaningfully from the given input. During
subsequent training sessions, the model assists the model to adopt the input parameters refining so as it
could perceive subtle features and characteristics of the target individual. This phase is crucial because
the Al algorithm gets to learn how to create convincing deepfakes from the data provided.

e. Feature Extraction:
Feature extraction involves identifying and extracting relevant features from the input data, such as facial
landmarks and voice characteristics. These features serve as the basis for generating synthetic content that
closely resembles the target individual. By analyzing and understanding these key features, the Al model
can produce deepfakes with greater accuracy and realism.
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f. Synthetic Content Generation:
Leveraging the learned features, the Al model generates synthetic media content, including images,
videos, or audio recordings that closely mimic the appearance and behavior of the target individual. By
combining the extracted features and learned patterns, the Al can produce highly realistic Deepfake
content that blurs the line between real and fabricated media.

g. Realism Enhancement:
To enhance the realism of the generated content, various techniques are employed, such as adjusting visual
and auditory elements. Fine-tuning details like lighting, background, and facial expressions helps ensure
that the Deepfake seamlessly integrates into its intended context, making it more convincing to viewers.

h. Validation and Testing (including Deployment and Application):
Validation and testing are crucial steps to ensure the quality and authenticity of the Deepfake content.
Comparing the generated content with original media helps assess its realism and identify any
discrepancies. Once validated, Deepfake technology can be deployed for various applications, including
entertainment, digital art, and media production. However, it's essential to exercise caution and ethical
responsibility to mitigate potential risks and ensure responsible usage. Addressing ethical implications is
paramount in the development and deployment of Deepfake technology. Concerns such as
misinformation, privacy violations, and identity theft must be addressed through transparency,
accountability, and regulatory frameworks. Implementing mitigation strategies ensures that Deepfake
technology is used responsibly and ethically, safeguarding against potential harm and promoting trust and
integrity in its applications.

The criminal exploitation of Deepfakes has unleashed a Pandora's Box*, of nefarious activities, spanning a

wide range of malicious applications that pose grave threats to individuals, businesses, and society as a whole.

As Deepfake technology becomes more sophisticated and accessible, the potential for its misuse in

perpetrating crimes has escalated to alarming heights, leaving no domain untouched by its insidious reach.

a. Financial Fraud and Identity Theft:
One of the most concerning areas where Deepfakes are being leveraged for criminal purposes is in the
realm of financial fraud and identity theft. With the ability to create highly realistic synthetic media,
perpetrators can impersonate individuals with startling realism, allowing them to gain unauthorized access
to bank accounts, execute fraudulent transactions, or engage in other forms of financial exploitation. For
instance, in 2019, a Deepfake audio clip of a CEO's voice was used to trick an employee into transferring
millions of dollars to a fraudulent account’. The convincing nature of the synthetic audio, combined with
the urgency of the request, led the unsuspecting employee to fall victim to this sophisticated scam,
resulting in significant financial losses for the company. The implications of Deepfake-enabled financial
fraud are severe, as victims can suffer devastating financial losses, long-lasting damage to their credit and
reputation, and the erosion of trust in digital financial systems. As Deepfakes continue to advance, the
risks of large-scale financial fraud and identity theft only increase, posing a significant threat to the
integrity and stability of global financial markets.

b. Digital Impersonation and Character Assassination:
On the other hand, identity theft has completely changed its nature and given rise to the new form known
as Deepfakes. Sick individuals, who are interested to get benefit and advantage on other people’s back,
will likely to memes high-quality synthetic media which makes the person being accused of negative
activities. That may lead to disastrous consequences like being unjustly accused, reputational damage,
and even legal court. An extremely subtle Deepfake video featuring a popular politician has been going
around on social media which depicted him in an awkward sex spot, resulting in an explosion of rumor

4 Pandora's Box refers to a container in Greek mythology, most famously depicted in Hesiod's poem "Works and Days" from around 700 BC.
5 Trend Micro, Unusual CEO Fraud via Deepfake Audio Steals US $243,000 from U.K. Company, https:/www.trendmicro.com/
vinfo/mx/security/news/cyber-attacks/unusual-ceo-fraud-via-deepfake-audio-steals-us-243-000-from-u-k-company Accessed: March 27, 2024.
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and exhortation to quit. Even though it is the video that turns out to be fake, it is the dragged out damage
to the person’s image and credibility that has already shown the world the nasty potential that Deepfakes
carry regarding defamation and discrediting actions. Such type of emulation which is just a facelift and
character assassination can have an enormous mental and emotional impacts on victims, aggravating their
vulnerability and putting them in helpless situation in front of this deception. As the power of Deepfakes
goes up, the potential for forgery and exploitation will also become more severe, thereby presenting a
significant risk for the personal privacy of individuals and their rights.
Non-Consensual Explicit Content (Revenge Porn):
Another pernicious application of Deepfakes is in the realm of non-consensual explicit content, commonly
known as revenge porn. By manipulating images or videos, malicious actors can create convincing
synthetic media depicting individuals in compromising situations without their consent. This form of
cyber exploitation has become a particularly egregious violation of privacy and personal dignity, often
targeting women and causing severe psychological trauma, social stigma, and long-lasting reputational
damage. In one harrowing case, a young woman's face was superimposed onto explicit videos using
Deepfake technology, and the resulting content was shared online without her knowledge or consent. The
victim endured relentless harassment, cyberbullying, and immense emotional distress, leading to a
prolonged battle with depression and anxiety. The non-consensual creation and distribution of explicit
Deepfake content not only violate an individual's right to privacy and personal autonomy but can also
have devastating impacts on their mental health, relationships, and future prospects.
Political Disinformation and Manipulation of Public Discourse:
Perhaps one of the most alarming applications of Deepfakes lies in the realm of political disinformation
and manipulation of public discourse. Malicious actors, whether state-sponsored or otherwise, can create
synthetic media depicting public figures, influential individuals, or even ordinary citizens saying or doing
things they never did. These fabricated narratives have the potential to sway public opinion, undermine
trust in institutions, and even influence election outcomes, posing a grave threat to the integrity of
democratic processes. During the 2020 U.S. presidential election, for example, a Deepfake video
purporting to show one of the candidates making inflammatory remarks circulated widely on social media,
sowing confusion and raising concerns about the potential impact on voter perceptions and behavior®.
The dissemination of Deepfake disinformation can also fuel social divisions, exacerbate existing tensions,
and contribute to the spread of hate speech and extremist ideologies. As Deepfakes become increasingly
convincing, it becomes harder for the public to distinguish between fact and fiction, eroding the very
foundations of truth and credibility in our society. The rise of Deepfake crime has multifaceted threat that
has spans various domains, from financial systems and personal privacy to political stability and social
cohesion. As the technology continues to evolve, the potential for its misuse only escalates, leaving
individuals, businesses, and governments grappling with the urgent need to address this emerging
challenge before it spirals out of control. The consequences of inaction are severe, as the proliferation of
Deepfake-enabled crimes could undermine the very fabric of trust and integrity that underpins our digital
society.
The Legal Landscape: A Fragmented and Incomplete Framework:

the dangers of Deepfake crime become increasingly evident, governments and policymakers around the

world are grappling with the challenge of crafting effective legislation to combat this emerging threat.
However, the current legal landscape remains fragmented and incomplete, with existing laws often failing to
adequately address the unique challenges posed by Deepfakes. In the United States, several states have taken

the

lead in introducing or passing legislation specifically targeting the non-consensual creation and distribution

of explicit Deepfake content. For instance, Virginia and California have enacted laws criminalizing the
creation and dissemination of non-consensual Deepfake pornography, with penalties ranging from fines to

While sophisticated Deepfake videos did not significantly impact the election, simpler deceptions like selective editing or outright lies were more
prevalent and effective. One notable Deepfake video during that time showed former Vice President Joe Biden sticking his tongue out, which was
tweeted by the president himself. This manipulation was classified as a Deepfake and highlighted the potential for altered realities through such
technology. Despite fears surrounding Deepfakes, their impact during the 2020 election was limited, with more traditional misinformation techniques
proving to be more effective. Retrieved From: https://www.npr.org/2020/10/01/918223033/where-are-the-deepfakes-in-this-presidential-election
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potential imprisonment’. However, these state-level laws vary significantly in their scope and enforcement

mechanisms, creating a complex patchwork of regulations that can be difficult for individuals and businesses

to navigate, especially in an increasingly interconnected digital landscape. The lack of a cohesive federal
framework has left significant gaps in addressing the broader implications of Deepfake technology and its
potential for misuse beyond explicit content. The Deepfake Task Force Act (S. 2559) was introduced in the

Senate in July 2021, The Act aimed to establish a task force to study deepfakes, not directly regulate them. Its

focus was on understanding the threats posed by manipulated media and proposing solutions, rather than

setting legal restrictions. However, comprehensive federal legislation on Deepfakes has yet to be enacted,
leaving a void that malicious actors can exploit. The challenge lies in striking a delicate balance between
protecting individual rights and freedom of expression while effectively curbing the malicious use of

Deepfakes. Any regulatory framework must carefully consider the implications for free speech, artistic

expression, and legitimate uses of Deepfake technology in fields such as entertainment and education. Similar

efforts to regulate Deepfakes are underway in other countries, with varying degrees of progress. In the

European Union, the recently proposed Al Act aims to enhance transparency and accountability in the use of

Al systems, including those used to create Deepfakes®. However, the specific provisions and enforcement

mechanisms related to Deepfakes remain under discussion and subject to ongoing negotiations among member

states.

Deepfake Legislation:

e The European Union expands the scope of the Al Act to include specific provisions for regulating
Deepfake technology. These provisions define and prohibit the malicious use of Deepfakes, mandate
transparency and risk assessments for entities engaged in Deepfake development or deployment, and
establish severe penalties for violations, including substantial fines and potential criminal charges. The
EU also establishes a centralized Deepfake oversight body and coordinates with member states to
harmonize enforcement mechanisms.

4. Challenges and Potential Solutions:
Regulating Deepfake technology presents a multifaceted challenge that requires a collaborative effort from
policymakers, technology companies, law enforcement agencies, and civil society organizations. One of the
primary obstacles is the rapid pace of technological advancement, which often outpaces the ability of
lawmakers to craft effective legislation. This challenge is exemplified by the continuous evolution of Deepfake
algorithms and techniques, making it difficult for legislation to keep up with the latest developments and
potential misuses. For instance, consider the case of generative adversarial networks (GANs), a type of
machine learning architecture that has become increasingly sophisticated in creating highly realistic synthetic
media. As researchers continue to push the boundaries of GAN technology, malicious actors may find new
ways to exploit these advancements for nefarious purposes, such as creating more convincing Deepfake videos
or audio recordings. By the time policymakers recognize and address these emerging threats, the technology
may have already advanced further, leaving potential gaps in the regulatory framework. Another significant
challenge lies in balancing the need for regulation with the preservation of individual rights and freedoms,
such as freedom of expression and artistic creativity. Overly restrictive regulations could inadvertently stifle
innovation and curtail legitimate uses of Deepfake technology in fields like entertainment, education, and
research. For example, consider a filmmaker who wishes to use Deepfake technology to create a historical
reenactment or a visual effects artist who employs Deepfakes for creative purposes in a film or television
production. Overly broad legislation that fails to account for such legitimate use cases could inadvertently
criminalize or discourage these artistic expressions, hindering creativity and innovation in the entertainment
industry.

Despite these challenges, there are potential solutions and best practices that can be implemented to mitigate
the risks of Deepfake crime:

7  Virginia: Their law is stricter. It amends existing revenge porn laws to include deepfakes. Sharing deepfakes of someone without their consent is a Class
1 misdemeanor, punishable by up to 12 months in jail, but only if the intent is to "coerce, harass, or intimidate" the person. & California: Their law is
broader. It criminalizes the creation and distribution of Deepfake pornography altogether, regardless of intent. However, it doesn't apply to creating the
Deepfake itself, only the sharing of it.

8 iubenda, A Detailed Look at the EU Al Act, https://www.iubenda.com/en/help/145851-a-detailed-look-at-the-cu-ai-act Accessed: March 27, 2024.
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a. Comprehensive Legislation: Enacting comprehensive federal or international legislation that addresses
the creation, distribution, and use of Deepfakes for malicious purposes is a crucial step. Such legislation
should clearly define what constitutes illegal Deepfake activities, establish legal consequences, and
provide guidelines for law enforcement and judicial authorities. However, it is essential that these laws
strike a careful balance, incorporating appropriate exceptions and safe harbor provisions for legitimate
uses of Deepfake technology.

b. Technology Solutions: Encouraging the development and implementation of robust Deepfake detection
algorithms and watermarking techniques can help identify synthetic media and trace its origins.
Collaboration between technology companies, researchers, and law enforcement agencies is essential in
this regard.

For example, companies like Microsoft and Amazon have developed Deepfake detection tools that leverage
machine learning to identify synthetic media®. By collaborating with law enforcement agencies, these tools
can be deployed to assist in investigations and potentially trace the origins of malicious Deepfakes.

There are also other companies developing specialized deepfake detection tools:

o Sensity's Sentinel: This cloud-based solution analyzes videos for facial landmark anomalies, temporal
inconsistencies, and flicker rates to detect deepfakes.

e Intel's FakeCatcher: This tool focuses on analyzing physiological details like blood flow variations in
pixels to identify deepfakes in real-time.

c. Public Awareness and Education: Raising public awareness about the existence and dangers of
Deepfakes is crucial. Educational campaigns can empower individuals to critically evaluate digital media,
identify potential Deepfakes, and report suspicious activities to relevant authorities.

For instance, public service announcements, educational materials in schools, and online resources could be
developed to teach individuals how to spot the telltale signs of Deepfake media and understand the potential
risks and implications of being deceived by synthetic content.

d. Industry Self-Regulation: Encouraging technology companies and platforms to adopt robust self-
regulatory measures, such as content moderation policies, user verification processes, and transparent
disclosure of synthetic media, can help mitigate the spread of malicious Deepfakes.

Social media platforms, for example, could implement stricter content moderation policies that explicitly
prohibit the sharing of Deepfake content intended for malicious purposes, such as non-consensual exploitation
or intentional disinformation campaigns. Additionally, these platforms could require users to verify their
identities and disclose the use of synthetic media when sharing content.

e. International Cooperation: Given the global nature of Deepfake crime, international cooperation and
coordination among law enforcement agencies, policymakers, and technology companies is essential.
Establishing standardized protocols and information-sharing mechanisms can enhance the collective
ability to combat Deepfake-enabled crimes.

For instance, a multilateral agreement between nations could be established to facilitate the sharing of
intelligence, investigative resources, and best practices related to Deepfake crime. This cooperation could also
involve joint task forces and coordinated enforcement actions against transnational Deepfake-enabled criminal
organizations or networks. By implementing these solutions and best practices, stakeholders can work
together to mitigate the risks of Deepfake crime while preserving the legitimate uses of this technology and
upholding individual rights and freedoms. However, it is crucial to recognize that addressing the challenges
posed by Deepfakes is an ongoing endeavor that requires continuous adaptation and collaboration as the
technology evolves.

9  Microsoft; Their Video Authenticator tool uses machine learning to analyze inconsistencies in videos, like unnatural blinking patterns or slight distortions
around the face. It can't definitively prove a video is real, but it can raise red flags for further investigation. & while Amazon doesn't have a publicly
available Deepfake detection tool, their AWS Rekognition service offers facial analysis capabilities. This could potentially be used to identify
inconsistencies in faces within videos, although it wouldn't be specifically designed for deepfakes.
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5. Deepfakes and the Threat to Bank KYC Verification

In today's digital age, banks and financial institutions have been increasingly relying on remote identity
verification processes, such as Know Your Customer (KYC) procedures, to onboard new customers and
comply with anti-money laundering (AML) regulations. However, the rise of Deepfake technology poses a
significant threat to the integrity of these verification processes, potentially allowing malicious actors to bypass
security measures and gain unauthorized access to financial services.

+¢» The Threat to Bank KYC Verification:

KYC verification processes typically involve the submission of government-issued identification documents,
such as a driver's license or passport, along with a live video or selfie to confirm the applicant's identity.
Deepfake technology can be used to create highly realistic fake identities or impersonate existing individuals,
potentially bypassing these verification measures.

Here are some ways deepfakes pose a threat to bank KYC verification:

e Synthetic identities: Deepfake algorithms can generate entirely synthetic identities, complete with
fabricated identification documents and corresponding facial imagery or video. These synthetic identities
can be used to open fraudulent bank accounts or engage in other illicit financial activities.

o Identity theft: Deepfakes can be used to impersonate existing individuals by manipulating their facial
features, voice, or other biometric identifiers. This could allow criminals to gain unauthorized access to
victims' bank accounts or conduct financial transactions under their identities.

e Bypassing liveness detection: Many KYC verification processes include liveness detection measures,
such as requiring the applicant to perform specific actions (e.g., blinking, turning their head) during the
video submission. However, advanced Deepfake algorithms can potentially generate videos that mimic
these liveness cues, fooling the verification system.

e Undermining trust: The proliferation of deepfakes can erode public trust in the integrity of digital media
and identity verification processes. This could lead to hesitation or reluctance among customers to engage
in remote banking services, potentially disrupting the adoption of digital financial services.

Mitigating the Threat:

To mitigate the risks posed by deepfakes, banks and financial institutions must adopt robust countermeasures
and stay ahead of the evolving Deepfake technology. Some potential mitigation strategies include:

e Advanced Deepfake detection: Investing in advanced Deepfake detection algorithms and tools that
can identify subtle inconsistencies or artifacts in synthetic media. These detection methods can be
integrated into the K'YC verification process to flag potential Deepfake attempts.

e  Multi-factor authentication: Implementing multi-factor authentication mechanisms that combine
biometric verification with additional security measures, such as knowledge-based authentication or
device fingerprinting, can provide an additional layer of protection against Deepfake attacks.

e Continuous monitoring: Implementing continuous monitoring and risk assessment processes to
detect and respond to potential Deepfake threats as they emerge, rather than relying solely on one-
time verification checks.

e Collaboration and information sharing: Collaborating with industry partners, law enforcement
agencies, and regulatory bodies to share intelligence and develop best practices for combating
Deepfake threats in the financial sector.

o Raising awareness: Educating customers, employees, and other stakeholders about the risks
associated with deepfakes and promoting digital literacy to help identify potential fake media or
impersonation attempts.

The threat of deepfakes to bank KYC verification processes is a significant concern that financial institutions
must address proactively. As Deepfake technology continues to evolve, it is crucial for banks to stay vigilant,
invest in advanced detection and mitigation strategies, and foster industry-wide collaboration to ensure the
integrity of remote identity verification and maintain customer trust in digital financial services.
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6. Conclusion:

As we navigate the uncharted territories of the digital Wild West, the threat of Deepfake crime looms large.
The malicious exploitation of this technology has the potential to undermine trust, perpetrate fraud, and inflict
psychological and reputational harm on individuals and institutions alike. The rise of Deepfake crime is a
multifaceted menace that strikes at the very foundations of truth, credibility, and individual rights that underpin
our societies. The examples and case studies explored throughout this article serve as a sobering reminder of
the grave consequences that can arise from the unchecked proliferation of Deepfake technology in the wrong
hands. From the young woman whose likeness was exploited in non-consensual explicit content to the
politician whose reputation was tarnished by a fabricated Deepfake video, the victims of these crimes face
profound psychological trauma, reputational damage, and a profound sense of violation. Moreover, the threat
of Deepfake-enabled financial fraud and identity theft casts a shadow over the integrity of our digital financial
systems, eroding public trust and potentially destabilizing global markets. The malicious dissemination of
Deepfake disinformation campaigns poses a direct threat to the foundations of democratic discourse,
undermining the ability of citizens to make informed decisions and fostering an environment of mistrust and
division. While the challenges are significant, inaction is not an option. Failure to address the rising tide of
Deepfake crime could have catastrophic consequences, leaving individuals, businesses, and societies
vulnerable to exploitation, manipulation, and the erosion of truth itself. To combat this emerging threat, a
multi-stakeholder approach is essential. Policymakers must enact comprehensive and harmonized legislation
that clearly defines and criminalizes the malicious use of Deepfakes while preserving individual rights and
legitimate applications of the technology. Technology companies and researchers must collaborate to develop
robust Deepfake detection algorithms and watermarking techniques, empowering law enforcement agencies
to combat synthetic media-enabled crimes effectively. Public awareness and education campaigns are crucial
to equipping individuals with the knowledge and tools to critically evaluate digital media, identify potential
Deepfakes, and report suspicious activities. Industry self-regulation, through content moderation policies, user
verification processes, and transparent disclosure of synthetic media, can help mitigate the spread of malicious
Deepfakes on digital platforms. Furthermore, international cooperation and coordination among law
enforcement agencies, policymakers, and technology companies are paramount in addressing the global nature
of Deepfake crime. Establishing standardized protocols, information-sharing mechanisms, and joint
enforcement actions can enhance the collective ability to combat transnational Deepfake-enabled criminal
networks. The battle against Deepfake crime is not just a technological one; it's a battle to preserve the integrity
of truth, protect individual rights, and safeguard the foundations of our democratic societies. It is a struggle to
uphold the principles of transparency, accountability, and trust that underpin our digital landscape. Only
through proactive and concerted efforts can we ensure that the digital frontier remains a space for innovation,
creativity, and progress, rather than a lawless realm where truth is a casualty of malicious manipulation. By
fostering collaboration, enacting robust legal frameworks, promoting public awareness, and embracing
technological solutions, we can work towards creating a safer digital environment and mitigating the risks of
Deep fake crime before its too late. In this pivotal moment, we stand at a crossroads: we can either remain
complacent or allow Deepfake crime to proliferate unchecked, or we can take decisive action to safeguard the
integrity of our digital society. The choice is ours, and the consequences of inaction are too grave to ignore.
By rising to this challenge, we can ensure that the digital frontier remains a realm of boundless opportunities,
where truth and individual rights are fiercely protected against the corrosive forces of deception and
exploitation.
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Bail Hearing: Legal Provisions
and Practices in Nepal

Vandana Mishra!

Abstract

“Let ten guilty people escape than to convict one innocent person” is an infamous statement in criminal justice
system. In order to determine from the immediately available reasonable and sufficient evidences regarding
the involvement of the accused in the given offence, bail hearing is conducted in the authorized authority. As
a consequence, the accused is either detained or released during the trial procedure. However, the bail system
has created a materialistic divide in the society. As there is absence of pre-trial detention in the general
offences, the judicial custody is filled with the accused, curtailing their personal liberty. This article reflects
the current legal provisions; both international and national, practices in Nepali court system and projects
remedies for improvement of the bail system in Nepal.

Key words: bail hearing, detention, bail bond, guarantee, remand on recognizance, pre-trial detention, bail
order, decision, personal liberty, justice, materialistic divide.

Introduction: What is bail hearing?

The term Bail is extracted from the old French verb baillier which basically means to give or deliver. In Latin,
the word bajulare means bearing a burden. The presence of this system can be traced back in the period of
approximately 377 B.C when Plato tried to create a bond for the release of Socrates. However, the modern
system of bail developed from laws originating in the medieval period in England.?

In simple terms, bail hearing is the court procedure in which an accused is presented in the courtroom to
determine whether the accused is to be held in custody; released on bail or released on a simple date of presence
(remand on recognizance) during the trial period. The concept of bail hearing is based on the general principle
of criminal justice system i.e. the principle of presumption of innocence. Not everyone who is charged with
crime receives bail. However, in context of Nepal, as there is no concept of pre-trial bail hearing, the accused
have to pay the price of their individual liberty during the period of investigation. The concept of bail hearing
is directly related to the concept of human rights of the accused.

Importance

The preeminent English jurist William Blackstone wrote “Better that ten guilty persons escape, than one
innocent suffers”.3 Hence, in order to determine whether the accused has involvement in the committed crime,
and if the involvement is observed, the degree of involvement of the accused is to be determined thorough the
immediate collected evidences.

1 Section Officer Kathmandu District Court

2 Key Issues of Remand and Bail Jurisprudence https://jajharkhand.in/wp-content/uploads/2023/08/Bail-and-Remand-Final.pdf
3 Alexander Volokh, "Guilty Men," UNIVERSITY OF PENNSYLVANIA LAW REVIEW 146 (1997): 173-216.
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The object of bail prior to trial is to ensure the presence of the accused when required without hardship of
incarceration before guilt has been proved and while the presumption of innocence is to be given effect.*

When a charge-sheet is filed, the accused is presented before the court for the commencement of the trial
procedure. The statement (bayan) of the accused is taken, the collected evidences are examined and then the
order whether to keep the accused in custody or to provide bail or present of date of presence (remand on
recognizance) is determined in the bail hearing.

The core goals of the pretrial system are to (1) ensure defendants’ appearance, (2) prevent obstruction of
justice, and (3) prevent other pretrial crime, all while minimizing intrusions to defendants’ liberty.>

There are certain grounds on which bail hearing is important:

a. Primary Ground- To ensure the accused will attend court when required.

b. Secondary Ground- To protect the public, victims and witnesses by considering whether there is a
likelihood that the accused will commit another offence or interfere with the administration of justice
if released from custody.

c. Tertiary Ground- To maintain confidence in the administration of justice, bearing in mind specific
circumstances such as the strength of the prosecution’s case, the gravity of the offence, the sentencing
range for the offence, and whether a firearm was used.

Further, bail hearing is an important aspect from both criminal justice perspective as well as the victim justice
perspective.

a. From Criminal Justice Perspective
The criminal law from the ancient time revolves around the criminal justice system. Hence there are
various principles of criminal law representing why a bail hearing is an important aspect in criminal
justice system:

i. The presumption of innocence of the accused

il. The effect of detention on the prisoner’s private life

ii. The prospect of acquittal becomes weak

iv. Benefit of doubt goes to the accused

V. Effect on prison population (overcrowded prison custody)

Vi. To reduce the amount of time a person’s liberty is interfered with

Vii. To avoid abuse of the right of law enforcement authorities to detain suspects
viii. To allow judicial supervision over the lawfulness of the original arrest.

b. From Victim Justice Perspective
The criminal law has recently started giving importance to the victim justice system. Hence, from the
following perspectives bail hearing is an important aspect in victim justice system:

i Ensures protection to citizens
il. Protection of Public Interest
1ii. Protection of Private Interest
iv. Deterrence of crime

International and National Provisions
International Provisions

The authority to apply the pre-trial detention is restricted by the principle of presumption of innocence and
right to liberty and security of a person. The right to life, liberty and security of a person is first proclaimed in
Article 3 of the Universal Declaration of Human Rights (1948). There are various international instruments
advocating for the protection of human rights of the accused. They provide the basic outline for governance
in the national system. They are as follows:

4 United States ex rel. Rubinstein v. Mulcahy, (2d Cir. 1946) 155 F. (2d) 1002 at 1004

AM. B AR ASS’N, STANDARDS FOR CRIMINAL J USTICE: PRETRIAL R ELEASE (3d ed. 2007) [hereinafter ABA Standards]; CRIM. JUST.
POL’Y PROGRAM, HARVARD LAW SCHOOL, MOVING BEYOND MONEY: A PRIMER ON BAIL REFORM (2016); TIMOTHY R.
SCHNACKE , FUNDAMENTALS OF B AIL: A R ESOURCE GUIDE FOR PRETRIAL PRACTITIONERS AND A FRAMEWORK FOR
AMERICAN PRETRIAL R EFORM 21-44 (2014); AND THE SOLUTION, PRETRIAL J USTICE INST., http://www.pretrial.org/solutions .

wn
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1.

il.

iil.

Universal Declaration of the Human Rights (UDHR)

Article 3 of the Declaration proclaims the right to life, liberty and security of a person. Ensuring the right
to liberty, Article 9 protects a person from arbitrary arrest, detention or exile. Further, everyone charged
with a penal offence has the right to be presumed innocent until proven guilty according to the law in a
public trial at which he has had all the guarantees necessary for his defense as ensured in Article 11.
International Covenant on Civil and Political Rights (ICCPR)

Article 9(3) of ICCPR states that the general rule shall not be detention in custody of persons awaiting
trial and release may be conditioned on the guarantees to appear at the trial. Similarly, Article 10 (2) (a)
also refers to the same principle as it states that accused must not receive same treatment as a convict.
Above all, Article 14 (2) cardinally provides for the presumption of innocence until proven guilty as an
axiomatic principle of law. In the General Comment No. 8, the Human Rights Committee confirms that
pre-trial detention should be an exception and as short as possible.

United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules) 14
December 1990 BY General Assembly resolution 45/110

Section II Pre-trial stage of the minimum standard rules in Article 5 emphasizes on appropriate non-
custodial method for the minor offences. Similarly, Article 6 of the rules emphasizes on the avoidance of
pre-trial detention. The pre-trial detention shall only be used as a means of last resort in criminal
proceeding. Further, alternative to pre-trial detention shall be employed as early as possible and if pre-
trial detention is the last resort, it shall be employed administered humanely and with respect for the
inherent dignity of human beings. Also, the offender shall have the right to appeal to a judicial or other
competent independent authority in cases where pre-trial detention is employed.

National Provisions

a.

b.

Constitution of Nepal

Incorporating the various provisions of international instruments, the Constitution of Nepal has enveloped
the concept of right to justice in Article 20. The Constitution being the mother law, the legal provisions
of the country are based on it. Any accused person who is arrested shall be produced before the
investigating authority within twenty-four hours of such arrest and such person shall not be detained in
custody except in order of such authority.® Also, a person charged with an offence shall be presumed to
be innocent until proven guilty of the offence.’

Muluki Criminal Procedural Code, 2074

The Muluki Criminal Procedural Code, 2074 has not defined the term “bail”. However, the conditions to be
implemented after the bail hearing is mentioned in the Code. There are four consequences after a bail hearing:

Bail
Bond/Guarantee

Detention

Date of Presence Final Decision

Fig: Consequences after a bail hearing

6
7

CONSTITUTION OF NEPAL, Article 20(3).
CONSTITUTION OF NEPAL, Article 20(5).
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ii.

iii.

iv.

Detention

Detention is a condition of a person who is deprived of personal liberty except as a result for conviction
of an offence.® Section 67 of the Muluki Criminal Procedural Code, 2074 has explicit provision regarding
detention. From the immediate available evidences, if the accused’s involvement can be observed in the
offences which is penalized with life imprisonment; any offences under Schedule-1 or Schedule-2 which
is punishable by a sentence of imprisonment exceeding three years; or attempt to, abetment of, criminal
conspiracy of or be an accomplice to the above-mentioned actions, the court may remand such person in
detention. However, if the accused is a minor or infirm due to physical or mental disease or a woman with
pregnancy of more than seven months or an elder above the age of seventy-five years can be remanded
on bail or bond.

Bail

Bail is the procurement of the release of a person from legal custody, by undertaking that he shall appear
at the time and place designated and submit himself to the jurisdiction and judgement of the court.® Section
68 of the Muluki Criminal Procedural Code, 2074 has explicit provision regarding bail bond or guarantee.
Except the conditions to keep the accused in detention during the trial, the accused can be released on bail
bond or guarantee as appropriate. In case the accused cannot provide bail bond, guarantee or bank
guaranteed, s/he shall be detained until the bail bond or guarantee or bank guarantee is provided or until
the final decision from the court is obtained. However, in case the court feels that the bail bond, guarantee
or bank guarantee taken from the accused is insufficient, the court may demand for additional bail bond,
guarantee or bank guarantee from the accused.!® In case the accused fails to be present on the court in the
given date, the bail bond, guarantee or bank guarantee shall be forfeitured by the court.'!

Date of presence

Section 69 of the Muluki Criminal Procedural Code, 2074 has explicit provision regarding date of
presence. Except in the conditions to keep the accused in detention or take bail or bond or bank guarantee,
the accused can be tried by remanding on recognition.

Final decision

In case any accused confesses the guilt of committing of the offence in the statement of the court, the
court can make judgment immediately relying on the evidences. However, if the accused pleads guilty in
the court but the evidences does not support the statement given by the accused, judgment shall not be
given on the same day. Additional evidences should be examined. Also, if the accused confesses the
commission of the offence charged against him/her but pleas for reduction of sentence, additional
evidences should be examined. Even the partial confession of the charged offence shall not lead to final
decision on the same day of the statement. This is guaranteed by Section 123 of the Muluki Criminal
Procedural Code, 2074.

How long should the accused be detained?

An accused who is in detention as per the detention order of the court after the bail hearing, shall not be
detained more than the maximum prescribed imprisonment in the given law as per the charged offence.!? If
the case is not decision within the prescribed time period, the accused can be released on bail bond or guarantee
during the trial period. Generally, the time period is one year. Such release shall be informed to the appeal
hearing court i.e. High Court) within three days. However, this provision shall not be applicable if the
prescribed imprisonment in the charged offence is life imprisonment, ten years or more than ten years of
imprisonment. The court can detain the re-offenders in order to reduce recidivism.

The Body for Principles for Protection of All Persons Under Any Form of Detention or Imprisonment, UNGA Resolution A/RES/43/173, 1988.
Black’s Law Dictionary

Muluki Criminal Procedural Code, 2074, section 70

Muluki Criminal Procedural Code, 2074, section 75.

Muluki Criminal Procedural Code, 2074, section 78.
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What happens in case of foreign citizen?

A person who is a citizen of any country other than Nepal is a foreign citizen. If the case in which the accused,
who is a foreign citizen and has no permanent residence in Nepal, is charged for an offence which has
punishment of one year or more than one year, they shall be held in detention or custody.'* There are many
foreign citizens who are held in detention for commission of grievous offences.

Is the bail order final?

The bail order given by the trial court is not a final order. The court has to give reasonable and sufficient
ground for giving any order. In case any party to the case is not satisfied with the bail order to either keep the
accused in detention, or release on bail bond, guarantee or bank guarantee or release on date of presence
(remand on recognition), the unsatisfied party may file an application to the appeal hearing court (generally
high court). However, in the offences which can be penalized by life imprisonment, or ten years or more than
ten years of imprisonment, application can be filed up-to more than one stage of appeal hearing court (generally
on Supreme Court). This is guaranteed by Section 73 of the Muluki Criminal Procedural Code, 2074.

Are there provisions regarding pre-trail bail hearing in Nepal?

The practice of pre-trial bail exists in Nepal. They are practiced in the offences regulated by certain specific
Acts. There is a determination of whether to detain or release the accused in bail bond, as personal liberty and
right to dignified life is a preambular promise of the Constitution of Nepal. Hence, a particular special Act
with particular special provision deals with the pre-trial bail or detention. Some of them are as follows:

a. Commission of Investigation of Abuse of Authority Act, 2048

If the is adequate ground to believe that the person against whom the action is initiated of charges of
corruption may conceal or destroy any evidences, or hamper or obstruct or adversely affect any action
being taken by the Commission, the person may be kept in detention.'# The court may grant permission
to keep in detention for a maximum period of six months, not exceeding one month at a time.'> However,
if there exists reasonable ground to believe that the person against whom the action is initiated on charges
of corruption may abscond and disappear, the Commission may demand bail bond or guarantee as per the
prevailing law, and in case the accused is unable to provide such bail bond or guarantee, s/he shall be kept
in detention.'®

b. Corruption (Control) Act, 2059

The investigating officer may exercise the powers equivalent to the powers of a court to require the
accused to appear in the prescribed date or to release him/her on deposit or on guarantee or detain him/her
in case s/he is unable to furnish such deposit or guarantee as may be necessary.!” If there is sufficient
reasonable ground for the investigating officer that any person against whom the investigation has been
initiated may destroy any evidence or cause hindrance in the investigation or cause adverse impact, s’'he
shall be kept in detention as per the prevailing law.!® The court may grant permission to keep in detention
for a maximum period of six months, not exceeding thirty days at a time.!°

¢. Bhansar Act, 2064
From the immediately available evidence if the investigating officer sees that the accused have reasonable
ground to have committed the crime, the investigating officer may take bail bond or guarantee from the

13 Muluki Criminal Procedural Code, 2074, section 67 (2)(b).
14 CIAA Act, 2048, section 16(1).

15  CIAA Act, 20438, section 16(4).

16  CIAA Act, 2048, section 19(4).

17 Corruption Control Act, 2059, section 30(3).

18  Corruption Control Act, 2059, section 31(1).

19 Corruption Control Act, 2059, section 31(4).
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accused.? If the accused fails to keep the bail bond or guarantee, the investigating officer shall keep such
person in detention as per the permission taken from the case hearing authority.?!

d. Revenue Leakage (Investigation and Control) Act, 2052
After the statement of the accused of the offense of revenue leakage is taken, such person can be detained,
or released on bail bond or have date of presence as per necessity.?> Such authority shall be vested to the
investigating officer.* If the person cannot furnish such bail bond or guarantee, the person shall be
detained by halting the transaction.?* The court may grant permission to keep in detention for a maximum
period of ninety days, not exceeding fifteen days at a time.?

e. Foreign Currency Regulation Act, 2019
In case the person arrested in the course of investigation has the amount in question up-to one hundred
thousand rupees, s/he shall be released on recognizance against personal bail (hajir jamani); of the amount
in question is more than one hundred thousand rupees, the security or bail equal to the amount in offence
or equal to the amount in question involved in the offence shall be paid.?

Bail: A materialistic divide?

The bail system causes discrimination against the poor since the poor would not be able to furnish bail on
account of their poverty while the wealthier persons otherwise similarly situated would be able to secure their
freedom because they can afford to furnish bail. This discrimination arises even if the amount of the bail fixed
by the judge is not high, for a large majority of those who are brought before the Courts in criminal cases are
so poor that they would find it difficult to furnish bail even in a small amount.?’ As they are unable to furnish
the bail amount, they are detained. The UN Working Group on Arbitrary Detention (WGAD) observed in their
Report that indigent and socially vulnerable groups of populations are disproportionately affected where bail
is discretionary.

Court Propounded Principles

Various principle and precedents have been established by the Supreme Court of Nepal prioritizing bail over
jail. There are also some instances where the writ of haebus corpus is filed in the Supreme Court claiming the
judicial custody to be an illegal detention and the court sends back the file for bail hearing again. The following
are the landmark cases shaping the principle of criminal justice system regarding detention or bail or date of
presence of the accused.

a. Shashikanta Tiwari v. GoN, NKP 2074, No. 7, decision no. 9834 https://nkp.gov.np/full detail/8885

The basic principle of criminal jurisprudence is the presumption of innocence of the accused until the
final judgement is made. During case hearing, bail and guarantee is a general rule whereas detention is
an exceptional rule.

b. Sabina Shrestha on behalf of Jhalaklal Shrestha v. CIAA, Kathmandu, et.al. NKP 2065, No.1.
decision no. 7912 case no. 064-WH-0020 https://nkp.gov.np/full detail/2225

Alternatives to detention is introduced in order to protect the personal liberty of an individual. In case the
accused is unable to keep the bail bond during the process of investigation, there is a clear provision in the
Commission of the Investigation of Abuse of Authority Act, 2048 in Section 19(4) to keep such person under

20  Bhansar Act, 2064, section 60B (2).

21 Bhansar Act, 2064, section 60B (3).

22 Revenue Leakage (Investigation and Control) Act, 2052, section 9(2).

23 Revenue Leakage (Investigation and Control) Act, 2052, section 11(1)(c).

24  Revenue Leakage (Investigation and Control) Act, 2052, section 9(4).

25  Revenue Leakage (Investigation and Control) Act, 2052, section 13.

26  Foreign Currency Regulation Act, 2019, section 17(10).

27  Report of the Legal Aid Committee appointed by the Government of Gujarat 1971 (headed by Justice P.N. Bhagwati (p. 185).
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detention. Hence, in such case of detention there is no necessity of judicial examination of the investigatory
detention.

c. Adv. Rajiv Bastola et.al. V. District Forest Office, Kathmandu, et.al. NKP 2066 No.8, decision no
8202. https://nkp.gov.np/full_detail/3281

This precedent has given an insightful thought regarding the principle of presumption of innocence of the
accused. Depending on the nature of the offence of the crime and immediately available evidences, the
decision regarding bail is taken. Only if the alternative remedies such as bail bond, guarantee or date of
presence is exhausted, the accused shall be detained. Keeping the accused in detention does not mean that
the accused is convicted of the offence. If such rationale is given, all the accused should have been
considered to be in illegal detention. If all of the accused is released without proper investigation during
the investigation phase of criminal offences, the criminal justice administration cannot do its work.

d. Shashikanta Tiwari v. Government of Nepal, NKP 2074, No. 7, decision no. 9834 https://nkp.gov.np/
full detail/8885
The basic principle of criminal jurisprudence promotes the principle of presumption of innocence until
the final judgement is made. As the accused cannot defend himself/herself when in detention during the
proceeding of the case as freely when s/he is released on bail, hence bail bond or guarantee is the general
rule whereas detention is the exception.

e. Dharmaraj K.C. V. Kathmandu District Court, Babarmahal, Kathmandu et.al. NKP 2077, No. 8
decision no 10558 https://nkp.gov.np/full detail/9621

In regards to bail hearing, the examination of the immediately available evidence and detaining the
accused for the trial proceeding should not be considered as an illegal detention.

Implementation Status

In general, the accused is presented in the court along with the charge-sheet for bail-hearing. The statement
of the witness is taken, the immediately available evidences are examined, legal representation from the
Government of Nepal and on behalf of accused presents their argument regarding the involvement of the
accused in the committed offence; then order is given either to keep the accused in detention, release on bail
bond or guarantee or remand on date of presence.

There is no any particular record system of the enforcement of the bail bond, guarantee or detention of the
accused in Nepal. It generally commences from the district court (as a trial court). And in case the parties to
the case are dissatisfied with the order given by the court after the bail hearing, application can be taken to the
court of appeal, generally High Court, for re-consideration of such order. However, there is no exact data
regarding the number of accused released on bail bond or guarantee or accused who are detained or the accused
who are left on the date of presence (remand on recognition).

However, in order to maintain a proper justice, if any party of a case feels that the defendant is illegally
detained, application of writ of haebus corpus is registered in the Supreme Court.

In the case of Rinku Shrestha on behalf of Jitendra Shrestha v. Kathmandu District Court et.al. (081-WH-
0207), the Supreme Court of Nepal has given a commendable order. Citing the case number 081-WH-0028
and 072-WH-0051, the court ordered mandamus to Kathmandu District Court in order to reconsider the
detention order and give reasonable, relevant and sufficient ground, if the accused is to be kept in detention.

In the case of Gam Bahadur Lamichhane v. Kathmandu District Court et.al. (081-WH-0101), the Supreme
Court of Nepal has stated that section 77(1) of the Muluki Criminal Procedural Code, 2074 has given the
provision to release the detained on bail bond or guarantee if the case is not decided within a year of the first
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date of evidence examination. In this case, the accused is detained as he was not able to furnish the given bail
amount. Hence the provision of section 77(1) is not attracted.

In the case of Sabina Shrestha on behalf of Jhalaklal Shrestha v. CIAA, the court has raised a question
regarding the bail either to be determined in a judicial authority or in the investigating authority. It states that
the subject matter of bail is solely determined by the national law of any country. It is a sovereign procedure.
This ensures the presence of the accused and does not curtail their personal liberty in any manner. The scope
of bail bond or guarantee in a investigating procedure is a matter of privilege. Hence, the authority to demand
bail bond or guarantee given to the investigating or prosecuting authority protects human rights and personal
liberty. However, it is a matter of judicial examination ending the arbitrariness of the investigating authority.

The persistence of reasonable suspicion supported by “relevant” and “sufficient” grounds for detaining a
person; special diligence by the national authorities in the conduct of proceeding is essential.

Problems/Challenges
There are number of challenges and problems in the bail procedure in Nepal.

- Absence of pre-trial bail hearing for minor offences.

- Detainees are in custody more than the prescribed punishment even before adjudication.

- The procedure becomes slow when there are many accused in a case where some of them are detained
and some have absconded.

- The evidence collection procedure is slow.

- Absence of government attorney in the bail hearing.

- Delay in investigation

- Materialistic divide causes unnecessary detainees in the judicial custody.

- Absence of uniformity in the prescription in the bail order from the judges.

- No remedy if the alleged accused is not convicted (accused received clean chit).

Remedies

Any period of detention must be justified; the reasons that justify the detention must not be “general and
abstract” but “relevant and sufficient”. A person charged with an offence must always be released pending
trial unless the State can show that there are “relevant and sufficient” reasons to justify the continued detention.
It is only by giving a reasoned decision that there can be public scrutiny of the administration of justice.
However, it is observed that pre-trial detention is observed as a rule rather than exception. However, the courts
do use “bail” and seizure of travel documents™ with an obligation to report before a competent official”.

In cases involving two or more accused, the court considers the individual circumstances of the each accused
separately. Detention requires clear and convincing evidence that (1) there is a substantial probability the
defendant will commit serious crime in the pretrial phase or abscond from justice, and (2) no conditions of
release can reduce the risk below that probability threshold. Jurisdictions should specify what numerical
probability qualifies as substantial and what crime qualifies as serious for this purpose.?®

The national authorities must ensure that a detention case does not exceed a reasonable time, Courts must
examine all facts arguing for or against release pending trial and insert them in their decisions.?’ In case the
alleged accused received a clean chit after the finality of the case, the provision regarding compensating those
accused shall also be introduced.

28  Megan Stevenson and Sandra G. Mayson, Pretrial Detention and Bail, https://law .asu.edu/sites/default/files/pdf/academy_for_justice/2 Reforming-
Criminal-Justice Vol 3 Pretrial-Detention-and-Bail.pdf

29  Pre-Trial Detention, National Practice and International Standards, Analysis of pre-trial detention decisions delivered by National Basic Court in the
period of April 2004 to June 2007, OSCE, Spillover Monitor Mission to Skopje, https://www.osce.org/files/f/documents/d/7/31370.pdf p.42
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Further, it is very essential to introduce the pre-trial hearing for the minor offences i.e. offences which are
punishable up-to 3 years imprisonment and up-to thirty thousand rupees fine. This will ultimately reduce the
pre-trial detainees of the judicial custody and ensure liberty of the accused.

Conclusion

“Judges should constantly keep in mind that in order for the guarantee of liberty to be meaningful, any
deprivation of it should always be exceptional, objectively justified and of no longer duration than absolutely
necessary.”?? Every accused under investigation awaiting trial are in custody filling up the police custody
beyond its limit. Detention should only be used as a measure for securing the presence of the accused at trial
and ensuring the proper conduct of the criminal proceeding, instead of punishment and rigid deprivation of
liberty.
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Child Sexual Offence as Moral Turpitude Offence:
New Paradigm Shift in Nepali Criminal Law

Ms. Laxmi Bakhadyo!
Abstract

Crime involving moral turpitude are offences which are against the moral values and ethics of the society. As
moral values are not absolute so is defining crime involving moral turpitude. Committing any crime is against
morality but all crimes are not declared to be of moral turpitude. Nepali criminal law also had provisions
relating to moral turpitude from history but was never defined and yet not defined. Though public prosecutor
can claim certain crime to be of moral turpitude and criminal law is backed with principle of “strict
construction”, but it is judiciary which declare if certain crime is of moral turpitude or not. In this scenario,
Children Right Act 2075 in sec. 67 clearly provisioned child sexual offences as crime of moral turpitude.
Defining sexual offences against children as of moral turpitude is new paradigm shift in criminal law of Nepal.

Key words:
Child sexual abuse, moral turpitude, strict construction
Introduction

Muluki Criminal Code 2074 (2017), (MCC 2074) had defined offence as an act punishable by law or MCC
itself.? In addition to defining offence, MCC had also categorized offences as grave offence and heinous
offence. Offence punishable by sentence of imprisonment for a term of more than 3 years but less than 10
years is called as grave offence’, whereas offence punishable by imprisonment for life or for a term more than
10 years is defined as heinous crime.* MCC 2074 did not explicitly categorized offence punishable by sentence
less than 3 years of imprisonment. Thus, we can simply state those offences punishable less than 3 years
sentence as simple offence. Further, while defining types of offences, one of the categories is crime involving
moral turpitude and crime not involving moral turpitude. If we observe legislations stating various post and
positions like Judge, Chairperson of committees, Parliamentarians, Public Officer etc., in vacancies of jobs in
private sector and even in the criteria of application in academic institutions for admission as students there
we can see list of eligibility criteria and among those lists of criteria there is “not convicted on crime involving
moral turpitude (CIMT)”. If a person is convicted by court on any CIMT then s/he will be having limitations
on legal qualifications.’ They will not be eligible for certain post and positions which has been stated by law.

Numbers of legislations including Constitution of Nepal have provisions stating CIMT but none of the
legislations have yet defined CIMT. Children Right Act 2075(2018) in sec. 67(2) had categorized child sexual

1 Assoc. Prof. Kathmandu School of Law, PhD Scholar at Tribhuvan University, UGC Grant Fellow
2 Muluki criminal code § 2 (c) (Nepal Kannon Kitab Khana 2074)

3 Muluki criminal code § 2 (f) (Nepal Kannon Kitab Khana 2074)

4 Muluki criminal code § 2 (g) (Nepal Kannon Kitab Khana 2074)

5 Rajit Bhakta Pradhanaga, Som Kanta Bhandari, ®I<rarer =1 afe=a, dfras gemem, 7. 49
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abuse as moral turpitude offence. Muluki Criminal Procedure Code 2074 (2017) (MCPC) sec. 32(1) ~f@
mentions that public prosecutor while filing charge sheet can claim to be CIMT and judiciary will be deciding
either the criminal act is of moral turpitude or not. It will be depending on the factual analysis and interpretation
of the judiciary to decide if it is of moral turpitude or not.

In this article, researcher tends to analyze moral turpitude offence focusing on child sexual abuse and its trend
in criminal justice system of Nepal. Child sexual abuse included in this article is as per mentioned in the
Children Right Act 2075(2018). Researcher had tended to analyze the trend of judicial decision on the cases
raising the issues of moral turpitude by using primary sources of authority i.e., precedents established by
Supreme Court of Nepal and national legislations. Researcher had used doctrinal research method in this study.
Descriptive and analytical research design had been used to study. Researcher had reviewed and analyzed 14
cases which raised issue of CIMT. Further, researcher had analyzed the concept of CIMT offences via strict
construction principle of criminal law.

Moral turpitude offence in Nepal

Moral turpitude is conduct that is regarded as immoral. A term used to characterize bad, abnormal behavior
that represents an immoral, unethical, or unfair break from customary social norms that would shock a whole
society. In criminal law, offences can be categorized as either crime involving moral turpitude or crime not
involving moral turpitude. But criminal law has not clearly delineated moral turpitude. Concept of CIMT has
been relative as per the discretionary power of judiciary. Generally, CIMT is crime which is against set social
norms and it contradicts with moral compass. In the case of United States ex rel. Manzanella vs. Zimmerman,
court had described moral turpitude conducts as “an act of baseness, vileness, or depravity in the private and
social duties which a person owes to his fellow men, or to society in general, contrary to the accepted and
customary rules of right and duty between man and man”®

In context of Nepal, Muluki Ain 2020 (1963) also had provisions relating to moral turpitude offence. For
instance, on chapter of construction of budlings no. 8 it provisioned that if a person staying in rent commits a
crime involving moral turpitude against the owner, the owner may vacate the building even though there is
deed between them. In the same way no. 68 of chapter on court management stated that in appointing, and
being appointed as, an attorney in a case in which attorney can be appointed pursuant to law, a person who
has not been convicted of offences of bribery, forgery and other CIMT.

Now, in present context, we do have different legal provisions stating about CIMT. Children Right Act 2075
(2018) in sec. 67(1) states that if any person serving in any public or private organization is involved in any
offence against child then such person will not be eligible for being appointed, nominated or elected to any
organization which will be in direct contact with the child. This limitation is for 10 years. It means the person
convicted with offence against child will not be eligible for holding any position of any organization working
for children and it depends upon the gravity and nature of such offence. In the same way sec. 67(2) states that
any person convicted of child sexual abuse shall be deemed to have committed CIMT. In the same way, Human
Trafficking and Transportation Control Act 2064 (2007) (HTTA) in sec. 22 states that public prosecutor may
claim the offence of human trafficking and transportation as CIMT. Here it is to be noted that public prosecutor
can claim, it does not mean that crime of human trafficking and transportation is an offence against moral
turpitude as that of child sexual abuse.” Judiciary will be deciding if it is CIMT or not. As mentioned in HTTA,
NPPC 2074 in sec. 32(1) -~f@_ also mentions that public prosecutor while filing charge sheet can claim any
offence to be CIMT and judiciary will be deciding either the criminal act is of moral turpitude or not. It depends
upon the interpretation of judiciary.

6 Lii, Moral Turpitude, US Law https://www.law.cornell.edu/wex/moral_turpitude.
7 Children right act § 67(2) (Nepal Kannon Kitab Khana 2075). clearly states that child sexual abuse is an offence of moral turpitude
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Along with above mentioned provisions there are ample of provisions which states that person convicted with
CIMT are disqualified for various positions. Few instances are which mentioned about moral turpitude offence
and eligibility criteria are as below:

i.  Article 87(1)(c) of Constitution of Nepal states that one who has been convicted of criminal offense
involving moral turpitude is not eligible to become member of the federal parliament.

ii.  Article 142(1)(e) of Constitution of Nepal states that if chief justice is convicted and punished by a court
for a criminal offence involving moral turpitude, then the position of chief justice will be vacant.

iii.  Article 149(6)(e) of Constitution of Nepal states that if district court judge convicted and punished by a
court for a criminal offence involving moral turpitude, then the position of district judge will be vacant

iv.  Article 178(1)(d) of Constitution of Nepal states that one who has been convicted of criminal offense
involving moral turpitude is not eligible to become member of the provincial assembly.

v.  Sec. 89(4)(b) of MCPC 2074 (2017) states that any person not having been sentenced for forgery, fraud,
corruption or any other criminal offence involving moral turpitude is eligible for being appointed as
attorney for party of the case.

vi. Sec. 18(1)(1) of BAFIA 2073 (2016) states that the person having not completed a period of 10 years
after replenishment of punishment upon being convicted of an offence of theft, cheating, forgery, fraud,
corruption, any offence involving moral turpitude or banking offence from a court of Nepal or of a
foreign country.

vii. Sec. 17(2) of Bar Council Act 2050 (1993) states that a Nepali citizen with intermediate level in law,
having passed the legal practitioner exam and not convicted of any criminal offence inflicting moral
turpitude shall be registered as a pleader...

As stated above involving in moral turpitude offence consequences with ineligibility in different post and
positions. There is no specific definition of moral turpitude offence and judiciary can decide if some offence
is stated to be of moral turpitude or not. Nepali Judiciary had explicitly discussed and established principles
relating to moral turpitude offence. Some of exemplary case laws established by supreme court which
discussed about CIMT are as follows:

1.  Amar Bdr. Pandey vs. HMG, NKP 2030, D.no. 774

In this case of Tiro Jaaga, issue was raised of if a person convicted of homicide, dacoit is eligible for
getting power of attorney of party of offence (wares). Special bench of Supreme Court concluded that
person convicted of CIMT is not eligible to represent party of case. Person convicted of homicide and
dacoit, and it was declared to be CIMT. Further, this case of 2030 had explicitly discussed CIMT.
Judiciary stated that, to be any offences to be CIMT, prevailing situation of society and moral values of
the society is to be used, thus defining CIMT is relative approach not absolute.

2. Ram Ekwal Shah vs. District Education office, Bara, NKP 2060, Vol. 5 D.no. 7215

This writ petition was filed by Ram Ekwal Shah who was detained on charge of homicide. He was freed
from detention, but his remuneration was denied stating that he was in detention for CIMT. Court while
defining CIMT stated that in the context of customs, moral decadence refers to having a character that is
contrary to good moral character, lacking honesty, and contrary to social identity. Although this term is
used specifically to refer to low, vile, characterless, and immorality, in reality, it is not possible to define
this term for all social perspectives, all purposes, and all situations, as the term can encompass a broad
and diverse range of concepts related to morality. In every case under the Muluki Ain 2020 relating to
homicide, it would not be fair to raise questions about the character or morality of the person involved
in the case without considering the nature and context of the incident involved.
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Since the writ petitioner is a person detained for trial, there does not appear to be any stigma attached to
him as a person of inferior character than an ordinary citizen. In this case, Ram Ekwal was acquitted
from the charge of homicide. Supreme Court in this case stated that nature and circumstance of crime is
to be minutely observed before declaring some crimes to be CIMT and further he was only charged for
the offence not declared to be offender thus his remuneration of time being is to be provided. His writ
petition was sustained by the Supreme Court.

3.  Brisa Bahabur Rai vs. NG, NKP 2067, Vol. 10, D.no. 8481

This writ petition of certiorari was filed by Brisha Bahadur Rai, permanent teacher at government school,
who was back to school after completion of imprisonment of 10 years for the offence of homicide. Brisha
Bdr. Rai was denied from rejoining school as primary teacher by school management committee and
against that decision he filed case. Judiciary, in this case stated that to be certain offence to be CIMT,
criminal act done by perpetrator is to be proven as moral turpitude by substantive evidence. Crime is to
be analyzed from viewpoint of men sera, circumstance of crime commission, consequence of crime and
its impact in the society. Defining some act to be crime is not synonymous to CIMT. Further judiciary
stated that although a crime of moral turpitude is not defined by any law, it should be understood as a
crime that is distinct from ordinary criminal offenses and, in the view of a person of ordinary prudence,
is an offense that degrades, tarnishes, and tarnishes morality, conduct, and human character. A criminal
case initiated due to a dispute between two parties that resulted in the death of a person and a conviction
in that criminal case cannot be said to be a crime of moral turpitude from any perspective.

Since there is a provision to remove only those who have been convicted by a court for a criminal offense
involving moral turpitude, those convicted of other criminal offenses, including murder, cannot be
removed from educational employment under that legal provision. Supreme Court in this case revoked
the decision of school management committee and make him back to his position of primary teacher.

4.  Adv. Jyoti Lamsal Poudel vs. Nepal Government, NKP 2067, Vol.11, D.no. 8507

This writ petition filed by Adv. Jyoti Lamsal Poudel with regards to different aspects of victims of sexual
offence. In this case Supreme Court stated that rape against women is not only heinous crime but also
crime against moral standard set by civilized society. Thus, this kind of act against morality is to be
declared as CIMT. Judiciary mentioned about the state’s authority to provide justice to victims as it is
constitutional obligation of State. Court also stated about establishment of counseling center in every
district. If the investigation is conducted by the existing police organization without forming a separate
police organization to investigate crimes, the investigation of crimes may not be satisfactory as the first
focus of the police will be on maintaining peace. This will not only result in the disappearance of
evidence, but also the investigation of crimes will not be a priority for the police. Thus, separate police
institution is to be formed.

5. Lakpa Tamang vs. CIAA, NKP 2073, Vol. 10, D.no. 9706,

This writ petition of certiorari was about appointment of Lakpa Tamang as chairperson of management
committee of school. As per Education Regulation 2059 (2002), Rule 29(e) provisioned that any person
convicted of CIMT is not eligible for any position in management committee of education institution.
Supreme Court in this case explained about the impact among minor children. Offence of homicide is
crime committed against right to life of person which is declared as fundamental rights, and the act of
homicide is not an act of moral acceptance. Presence of such person in school can raise the situation of
terror among children and making children study in such situation may impact on psychological aspect
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of children studying in the school. The writ petition was quashed and upheld the decision made by
management committee.’

Rekham Bdr. Shahi vs. Nepal Police Headquarter office, NKP 2075, Vol. 2, D.no. 9962

This writ petition was filed by Rekham Bdr. Shahi, former police officer, who was convicted for rape by
Kanchanpur District Court and was suspended from his position was declared to be incapable for further
government position by Police authority. But he was acquitted from the charge by Mahendranagar
Appeal Court. Rekham Bdr. filed cases against the decision made by police authority. Supreme Court
in this case declared that it’s not justice oriented to declare somebody moral turpitude just merely being
accused of some crime.

Om Prakash Sharma vs. Nepal Police, NKP 2078, Vol. 4/5, D.no. 10662

Om Prakash Sharma was staff of Prison of Jhapa. Inmate Kismat Shrestha was taken to hospital as he
claimed to be sick, and Om Prakash was on duty of security of Kismat Shrestha. At the meantime, Kismat
absconded. So, Om Prakash was charged with allegation of helping inmates to run away. Jhapa District
Court punished him with Rs.200 fine. But Police headquarter fired his stating that he committed CIMT
without giving opportunity to justify his act. Supreme Court stated that any crime committed due to
negligent act will not amount to be CIMT.

Navaraj Thapa vs. Police Headquarter, Naxal, Kathmandu, NKP 2076, Vol. 7, D.no. 10313

Navaraj Thapa was convicted of polygamy and was punished with 1 year imprisonment and Rs. 25000
fines. He was fired from his position stating polygamy to be CIMT. Navaraj file writ petition and
judiciary stated that polygamy cannot be declared to be offence of CIMT.

Dandapani Dhakal vs. NG, NKP 2078, Vol.6, D.no. 10674

Mr. Dandapani Dhakal was detained for the charge of rape thus he was not able to attend school. He was
acquitted from the charge. He was not paid with remuneration for the time being saying that he was not
present in school without information. Supreme Court in this writ stated that if the person is detained in
charge of CIMT then his/her service will be suspended for the time being, but once s/he is acquitted from
the charge s/he has right to re-join the position and get whole remuneration amount.

Gha Kumari, Nepal Government vs. NG, NKP 2076, Vol. 12, D.no. 10408

In this case victim was raped by two perpetrators. District Public prosecutor did not claim for claiming
the crime to be CIMT but government attorney claimed for declaring the act to be CIMT. Supreme Court
referred the case of Adv. Jyoti Lamsal Poudel vs. Nepal Government® and stated that gang rape of a
girl is CIMT but as public prosecutor did not claim for it, it is not required to discuss further in this very
particular case.'?

Bishnu Thapa vs. NG, NKP 2077, Vol. 12, D.no. 10617

In this case, accused were charged of Human Trafficking and Transportation, public prosecutor claimed
the offence to be moral turpitude in charge sheet. District court convicted and sentenced perpetrators but
District Court did not make any statement regarding CIMT. During appeal public prosecutor did not
raise the issue of CIMT, whereas judiciary also did not state about it.

8  Previously in the case of Brisa Bahadur Rai, D.No. 8481, though Brisa Bahadur Rai was convicted of homicide case, he was not declared to be convicted
of CIMT, and his position of primary teacher was provided back.
Adv. Jyoti Lamsal Poudel v. Nepal Goverment, 11 NKP (Supreme Ct. Nepal 2067). D.no. 8507

10 In this case, perpetrators were not declared to be convicted of CIMT since it was not claimed by public prosecutor. Rape was already declared to be
CIMT by previous case of Jyoti Lamsal Poudel vs. NG, but still it was not declared to be CIMT.
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12. Kenneth Joseph Coombs et.al vs. NG, NKP 2078, Vol. 11, D.no. 10772

In this case Kenneth Joseph Coombs (US Citizen), 72 years old man, who has been stated to be working
for welfare of children through volunteering in organization was accused of human trafficking and child
sexual abuse of male children. In this case judiciary stated that child sexual abuse is not only criminal
offence it is also CIMT. Further judiciary also mentioned that pedophile is mental health condition and
desire is not crime but is pedophilic committed CSA then it is of moral turpitude. '

13. NG vs. Heera Hamal et.al, NKP 2079, Vol.4, D.no. 10859

In this case of human trafficking and transportation, court stated that it’s not possible to make list of
moral turpitude offence and define it in all situations. Hence, determining some offences to be CIMT is
provided to judiciary by legislature and judiciary need to consider context and pretext of cases and
declare if the criminal act is of moral turpitude or not. In this case, perpetrators were convicted of the
offence of human trafficking but was not declared the act to be CIMT.

14. Pilot alias Naresh Bdr. Bista vs. NG, NKP 2079, Vol. 9, D.no 10933

In this case of human trafficking, public prosecutor claimed the offence to be CIMT. 17 years old
Deuleka 1 was allured and sold to India. Supreme Court stated that public prosecutor can claim act of
human trafficking to be CIMT but merely claiming for it does not mean that the crime is to be declared
to be CIMT.

Child Sexual Offence in Nepal

Child sexual abuse is any interaction between a child and an adult or another child in which the child is used
for the sexual stimulation of the perpetrator or an observer. Sexual abuse can include physical or non-physical,
even virtual as well. Non-physical sexual abuses can include voyeurism, making child to watch pornographic
materials like movies or even nude pictures etc. Children are regarded to be vulnerable due to various factors.
Thus, either male child or girl child or child of sexual minority community may experience sexual
abuse/violence. Children of all age groups, gender, ethnicity, religion, economic status may be victimized of
sexual abuse.'> World Health Organization (WHO) defines child abuse and child maltreatment as “all forms
of physical and/or emotional ill-treatment, sexual abuse, neglect or negligent treatment or commercial or other
exploitation, resulting in actual or potential harm to the child's health, survival, development or dignity in the
context of a relationship of responsibility, trust or power.” And further Child sexual abuse (CSA) has been
particularly defined as “the involvement of a child in sexual activity that s/he does not fully comprehend and
is unable to give informed consent to, or for which the child is not developmentally prepared, or else that
violate the laws or social taboos of society” by WHO.!3 CSA is by no means acceptable in any form. Nepali
law has prohibited any form of sexual offence in sec. 219 to 227 of Muluki Criminal Code 2074 (2017). Sec.
219 prohibits rape, marital rape, statutory rape, incest rape and rape committed by HIV infected person, Sec.
220 prohibits incest sex, Sec. 221 prohibits sex/rape in detention, Sec. 222 prohibits custodial sex/rape, Sec.
223 prohibits sexual intercourse or act in office, sec. 224 prohibits sexual harassment, Sec. 225 prohibits child
sexual abuse, Sec. 226 prohibits unnatural rape and Sec. 227 prohibits bestiality.

Sec. 225 of Muluki Criminal Code 2074 (2017) prohibits child sexual abuse and define it as “if the person
takes child to any lonely place in an unusual manner, or holds or touches any sexual organ of, gets his or her
sexual organ to be touched or held by, or makes any form of unusual sexual behavior with, a child, with the
motive of having sexual intercourse with the child”. Further Children Right Act 2075(2018), sec. 66(3) list
CSA as follows:

11 Kenneth Joseph Coombs et.al v. Nepal Goverment, 11 NKP (Supreme Ct. Nepal 2078). D.no. 10772, Paragraph 12
12 Sexual Abuse, The National Child Traumatic Stress Network (Jan. 25, 2018), https://www.nctsn.org/what-is-child-trauma/trauma-types/sexual-abuse.
13 NCBI Bookshelf (Sept. 2, 2023), https://www.ncbi.nlm.nih.gov/pmec/articles/PMC5810157/.
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To show, or cause to show, him or her an obscene picture, audio visual recording of other material of
similar kind or display, or cause to display, such expression or gesture that reflects obscene or sexual
conduct or behavior to him or her or display, or cause to display, child pornography,

To distribute, store or use any actual or fictious obscene picture or audio-visual material of him or
her,

To propose, lure, coerce or threaten him or her for sexual activity
To use him or her in the production of an obscene act and materials,

To touch, kiss, hold sensitive parts of body of him or her to touch or hold sensitive parts of won body
or body of another person or render him or her unconscious with sexual intent or display, or cause
him or her to display sexual organize,

To use, or cause to use, him or her for stimulating sexual lust or sexual excitement,
To use, or cause to use, him or her for the purpose of sexual gratification,

To engage, or cause to engage, in child sexual exploitation,

To use, or cause to use, him or her with the intent of providing sexual services,

To use, or cause to use, him or her with the intent of engaging in sexual abuse

To use him or her in prostitution or other sexual work

If we see the data compiled by Nepal police, then it reveals the alarming situation of increasing sexual offences
and number of children victims below the age of 18 are more than others. Following table shows the data of
sexual offences recorded at Nepal Police in F/Y 2079/80 and 2080/81

Table 1Data of sexual offences recorded in F/Y 2079/80

S.no Sexual Offense F/Y 2079/80 F/Y 2080/81

1. Rape 2387 2507

2. Attempted Rape 518 460

3. Child Sexual Abuse 343 363

4. Unnatural sex 35 19

5. Abduction and Rape 59 54

6. Rape and Homicide 5 5

7. Human trafficking and Rape 10 19

8. Sexual harassment at public place 0 19
Total 3357 3346

Following data shows that number of child victims are comparatively more than adult victims in sexual

offence:

Table 2 Data of victims of sexual offence as per the age group F/Y 2079/80

S.no Age group of Male Female Total
victims FY FY FY F/Y F/Y F/Y
2079/80 2080/81 | 2079/80 2080/81 | 2079/80 2080/81
1. Below 10 19 14 375 376 394 390
2. 11-16 13 6 1393 777 1406 783
3. 17-18 1 0 404 429 405 429
Total 33 20 2172 1582 2205 1602
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Out of 3403 victims of sexual offence 2205 were minors'4, it constitutes 64.79% and among them 2172
(98.50%) were female child whereas 33 (1.5%) were male child. Out of 3489 victims of sexual offence 1602
were minors'>, it constitutes 45.91% and among them 1582 (98.75%) were female child whereas 20 (1.25%)
were male child. It shows are though male and female both children are victimized of sexual offences, but
female children are in higher risk of being victimized. In the same way data also reveals that children from
11-16 years age are more victimized that other age groups.

Child Sexual Offence as Moral Turpitude Offence: New Paradigm Shift

The notion of moral turpitude has existed in United States jurisprudence for over two centuries.'® In 1891, the
term was initially incorporated into the country’s immigration laws.!” Child sexual offence (CSO) has been
listed as CIMT in different countries. While listing crimes involving moral turpitude US Department of State
Foreign Affairs mentions rape (including statutory rape by virtue of the victim’s age, sodomy as CIMT.'® In
the same way Alabama Legislative Act 2024-341'? while listing CIMT listed 1% degree rape, 2" degree rape,
sodomy, sexual torture, sexual abuse 1% degree, sexual abuse 2" degree and sexual abuse of child less than 12
years old as CIMT. People vs. Massey (1987) stated that child molesting is crime of moral turpitude for
impeachment and other purposes.?’ CIMT are those offence which breach social duty and public morals. This
principle established by People vs. Massey (1987) was reaffirmed by cases like People vs. Gutierrez 2017, In
re Lesansky 2001, Tor vs. Lamarque 2006. In Tor vs Lamarque 2006 judiciary stated that “the crime of
unlawful sexual intercourse, as defined by Penal Code and Hernandez, is a crime of moral turpitude. In the
same way, in the In re Lesansky 2001 judiciary concluded that such act of CSO is “extremely repugnant to
accepted moral standards and necessarily involves moral turpitude for purposes of attorney discipline”.?!
Bombay High Court on 28" June 2018 had observed that sexual offences against children involves crime of
moral turpitude.??

Though criminal legal system of Nepal provides authority to public prosecutor to claim criminal act to be
moral turpitude®® in charge sheet, judiciary had ultimate authority to declare certain criminal act to be moral
turpitude or not.>* Now with regards to CSO, those offences especially rape had ever been declared to be
heinous crime. Though rape and other sexual offences had ever been criminalized and had never been morally
accepted by society, but it was not declared to be CIMT. Adv. Jyoti Lamsal filed writ petition regarding it and
supreme court proactively declared sexual offence esp. rape as CIMT but later in other cases just because
public prosecutor did not claim the act to be CIMT, judiciary did not decide the perpetrator to conduct CIMT.?
There was Child Act 2048 (1990) which was specifically focused on best interest of child. This Act also
prohibited child sexual abuses. Child Act 2048 (1990) was replaced by Children Act 2075(2018) and as per
sec. 67 of this Act child sexual abuse is declared to be CIMT. As per sec. 67(1) stated that if it held that a
person who is serving in any public or private organization commits any offence against the child, the person
shall be dismissed in accordance with the prevailing law, and, based on the gravity and nature of the offence,
such a person shall not be deemed eligible for up to ten years to be involved in the future in any act involving

14 FY 2079-80 Annual Infographics-NE, (Nov. 25, 2024) https://www.nepalpolice.gov.np/media/filer_public/9e/4{/9e4f97b3-f7d6-4212-8843-
e9bledaffeca/fy 2079-80 annual infographics - ne.pdf. p.3

15 FY 2080-81 Annual Infographics - NE, (Nov. 25, 2024), https://www.nepalpolice.gov.np/media/filer_public/le/7c/1e7ccd75-4192-4937-al5a-
5dd7c2d4061d/fy_2080-81 annual infographics - ne.pdf.

16  https://digitalcommons.Imu.edu/cgi/viewcontent.cgi?article=3064&context=IIr

17 https://digitalcommons.Imu.edu/cgi/viewcontent.cgi?article=3064&context=Ilr

18  https://unlock.org.uk/wp-content/uploads/misc/Annex-A-Crimes-involving-moral-turpitude.pdf

19  Blackburn, (Nov. 8, 2024), https://www.sos.alabama.gov/sites/default/files/voter-pdfs/Updated%20Version%200f%20Moral
%20Turpitude%20Crimes.pdf.

20  Just a moment..., https:/casetext.com/case/people-v-massey-54.

21 Just a moment..., https://casetext.com/case/people-v-massey-54/how-cited?citingPage=1&sort=relevance.

22 Manupatra, https://updates.manupatra.com/roundup/contentsummary.aspx?iid=14875.

23 Sec. 32 -'@_ Muluki Criminal Procedural Code 2074

24 Canbe seen from the case laws discussed above in this article “moral turpitude offence in Nepal”

25  Gha Kumari, NG vs. Nepal Government, D.no. 10408, NKP 2076
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direct contact with the child or to be appointed, nominated or elected to such a private institution or
organization. Sec. 67(2) A person who is convicted of child sexual abuse pursuant to this Act or the prevailing
law shall be deemed to have committed a criminal offence involving moral turpitude.

“Criminal law is of strict interpretation” is one the important principle of criminal justice system. This is
because of the rule of lenity also said to be rule of strict construction, which says that if a law is unclear, it
should be interpreted in favor of the defendant. By using strict construction, judges can make sure that
defendants are not punished for things that are not clearly illegal.?® The rule of lenity stems from two
constitutional objectives: first, the separation of powers, as it limits the scope of statutory language in penal
statutes and does not allow the courts to establish the contours of a crime and its punishment. Second, the rule

of lenity stems from the wish to “protect the legislature’s constitutional lawmaking prerogative, and to limit

the courts’ encroachment on a legislative function”.?’

Now, as law is clear about declaring CSO as CIMT, we need not depend upon judiciary to declare perpetrators
of CSO as offender of CIMT as the basic formula of strict construction is that a court will construe a statute
only if the statute is ambiguous.?® Till date, there are number of provisions stating about moral turpitude but
had not defined CIMT and judiciary is only authority which had defined CIMT?. Child sexual offence might
have been defined as CIMT as legislative wisdom consider it as one of the grievous crimes. Further, children
who are vulnerable physically and emotionally are victimized thus they are considered as CIMT. In the same
way, perpetrator do have knowledge about the age factor of minor and harm that will be sustained by victim.
If we see CSO from the point view of intensity of psychological harm, then it is a specific trauma and recovery
of victim’s psychosocial harm is demanding. The Directives 2012/29/EU provides CSO victims with the status
of especially vulnerable victims.*® In the CSO context, factors of especial vulnerability of victims include
mainly: young age of the victims, the perpetrator’s supremacy, relationship to the perpetrator or dependence
on the perpetrator, communication difficulties, and the fact that it is a sexual crime.

Here, we also need to be concerned about the children in conflict with law who were convicted for child sexual
offences. Children in conflict with law are treated differently than that of adult child, thus law is not clear
about what if children commit sexual offence against child. It is obviously remarkable paradigm shift to declare
CSOs as CIMT but need to make clear provisions on juveniles committing sexual offences to minors. If
children come in conflict with law as s/he committed any delinquent offences then his/her such delinquent acts
will be counted in the recidivism, children justice system has its own regulations, formulations and principles.
Justice mechanism to deal with children in conflict with law are different than that of criminal justice system
dealing with adult perpetrators. Data reveals that number of minors were also involved in sexual offences. For
instance, as per data published by Nepal Police Fact Sheet F/Y 2080/81, 16 boys below the age of 10, 110
boys from 11-14 years, 136 boys from 15-16 years and 191 boys from 17-18 were involved in the sexual
offence.’! Data of F/Y 2079/80 also reported involvement of 2 boys below of age pf 10, 205 boys of 11-16
and 171 boys from 17-18 years were involved in the sexual offence.?? The major question to be addressed if
“will these juveniles will also amounts to have committed CIMT or not?” This question is to be clearly

26  strict construction definition - LSData, https://www.lsd.law/define/strict-construction.

27  Lii, Rule Of Lenity, US Law https://www.law.cornell.edu/wex/rule_of lenity.

28  Himebaugh, D. A. (2011). Tie Goes to the Landowner: Ambiguous Zoning Ordinances and the Strict Construction Rule. The Urban Lawyer, 43(4),
1061-1083. http://www.jstor.org/stable/41638051

29  We can see case laws discussed above, where certain crime was declared to be CIMT whereas some are not.

30  Slavka Karkoskova, (Dec. 18, 2015), https://ja-
sr.sk/files/11%20Karko%C5%A1kov%C3%A1_What%20makes%20child%20sexual%20abuse%20victims %20especially%20vulnerable.pdf.

31  FY 2080-81 Annual Infographics - NE, (Nov. 25, 2024), https://www.nepalpolice.gov.np/media/filer_public/le/7c/1e7ccd75-4192-4937-al 5a-
5dd7c2d4061d/fy_2080-81 annual infographics - ne.pdf.

32 FY 2079-80 Annual Infographics-NE https://www.nepalpolice.gov.np/media/filer_public/9e/4f/9e4{97b3-17d6-422-8843-e9b1edaffeca/fy_2079-
80_annual infographics - ne.pdf
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addressed by the legislation, principle of children justice system and criminal justice system need to go in
parallel path of justice.

Conclusion

There is no clear definition on CIMT and Nepali criminal justice system depends upon judiciary to define and
interpret certain crime to be of moral turpitude. Though public prosecutor is provided with right and authority
to claim certain crime to be CIMT, it’s judicial authority to define and punish the perpetrator. If judiciary did
not find certain act to be of moral turpitude, then s/he will not be convicted on CIMT based on claim of public
prosecutor. Whereas Children Right Act 2075 in sec. 67 clearly defined CSOs as CIMT. Child victims of
sexual abuse are regarded as vulnerable as they are physically and psychologically vulnerable. The impact of
sexual abuse on childhood may create suffering in their adulthood. CSOs had ever been morally denied. In
fact, child marriage was not criminalized if we see our legal history but sexually abusing or violating child
was never accepted by society as well. Defining CSO as CIMT is very new paradigm shift in criminal law
arena of Nepal, but some uncleared issues are to be addressed.
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Abstract

Drug trafficking is one of the heinous crime, which destroy the human life slowly and gradually and ultimately
reach to the death. This type of offence not only impacts the single individual or family but whole nation to the
globe in the long run. It is a type of mental/ silence genocide that destroy the mass. Besides the life threat, it
creates social and national insecurity, economic crisis and backwardness, loss of reciprocity between
individual social and so on. Human resources is the is the most significant means of the national prosperity
and among them the product age group i.e.(15 to 64) is another back bone. But if these age groups became
the victim of the drug users and smugglers world, there will be unrecoverable loss of all the aspects;
socioeconomic, legal political and so on. However, it is not the easy to combat, yet that can be control.

Therefore, the paper has tried to find out the relevancy of drug trafficking issue in national and international
perspective through the conceptual frame work, along with its national and international bodies and
instruments. It also tried to highlight the Nepalese situation significantly, through the eye of Supreme Court.
And it has also pointed out problems and as well significant suggestions.

1. Introduction

The word ‘drug’ can be understand into two folds, (i) a chemical substance, especially prescribed by a
medically authoritative person, that is used in the diagnosis, treatment, or prevention of a condition or disease
with the limited doses and time.(ii) And at the same time, the consumption of same substances without the
recognized prescription for regularly in long runs of the time with multiple dosages at a time, that is recognized
as Narcotic Drug. In short, it is called use and misuse of the drug too. A long consumption of narcotic or
hallucinogen substances that affects the central nervous system and is used recreationally for perceived
desirable effects on personality, perception, or behavior. Many recreational drugs are used illicitly and can be
addictive. So, it is significant to warm with the wordily, drug before reaching to its criminal behavior of it. .
Hence, the drug which is illegally transact is known as the offence of drug trafficking and categories into
criminal activities.

Drug Trafficking is a serious criminal offense which is arise due to the supply and consumption of controlled
narcotic substances. It is transnational form of organized crime that has a global chain of connection, from
individuals to institutions. The world society is moving towards the complex social behavior bound with the
human anxieties, suffocation and competitive desire. So, in order to struggle with this situation, the individuals
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are taking the support of narcotic drug consumption, which is promoting the trafficking as an output. Hence,
it is globally complicated issue, including Nepal, as its market is constantly evolving, undermining economic
and social development and contributing to crime, instability, insecurity and the spread of HIV. ! This industry
is also responsible for the trafficking of humans, particularly women and children, for the purposes of sexual
exploitation? as a promoted transaction.

Drugs are dangerous for an individual’s health and pose a significant threat to public safety, at the same time,
it is the source of income for organized crime, and it fuels corruption in politics that is destroying the whole
governing system of the any nation.> Furthermore, it is also becoming the supportive backbone of the
increasing international terrorism and that's why it is a great challenge for national and international security.

However, various national and international laws, agreements & treaties are being made in order to tackle this
threat, but it is unfortunate that the effort is not being effective and is scattering as the global pandemic. So, it
is the most significant concern for us, to know about the important overview on drug trafficking, after all we
are also the member of global family.

We are also in critical phase in regard of the problem of trafficking and consumption of drugs, due to which
increasing the rating system rapidly in the active age groups of the country and is a serious issue. On the other
hand, Nepal is going to be the main transit hub for the drug trafficking in the international scenario. For this,
Nepal Police is highly responsible body for investigation. That’s why, time and again the news of seizing and
apprehending of the drugs and involved criminals came into limelight. But the result is not satisfactory.

2. Concept of Drug Trafficking
I: Meaning

Drug trafficking is selling, transporting, importing or distribution illegal drugs from one place to another place
or one country to another. In other words, it is an unlawful supply of psychotropic substances, such as heroin,
cocaine, marijuana, or other illegal drugs in the domestic to global market. It is organized formed of crime
which has the connection of national to transnational gang. Such illicit trade of the drug continues to hold back
economic and social development, while disproportionately impacting the most vulnerable and marginalized,
and it constitutes a fundamental threat to security and stability in some parts of the world.*

II: Definitions

According to the Black’s Law Dictionary, Drug Trafficking is, “the act of illegally producing, importing,
selling, or supplying significant amounts of a controlled substance.” 3

According to the Model Criminal Code

A person commits the criminal offense of trafficking in narcotic drugs and psychotropic substances when he

or she, unlawfully: a) produces; b) manufactures; c) extracts; d)prepares; e) offers or offers for sale; f)
distributes; g) sells; h) delivers on any terms whatsoever; 1) brokers; j) dispatches or dispatches in transit; (k)
transports; or (1) imports or exports any narcotic drug or any psychotropic substance.®

According to Article 3 of United Nations Conventions against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances, 19887

www.unodc.org

www.ashevillerecoverycenter.com

id

https://www.unodc.org

Bryan A. Garner, Black's Law Dictionary Ninth Edition,Pg.1635

Model Criminal Code, Voluml, 2001, Section 14 Article, 170.1, UNITED STATES INSTITUTE OF PEACE PRESS, Washington, D.C.
https://lawcommission.gov.np
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The production, manufacture, extraction; preparation, offering, offering for sale, distribution, sale,
delivery on any terms whatsoever, brokerage, dispatch, dispatch in transit, transport, importation or
exportation of any narcotic drug or any psychotropic substance contrary to the provisions of the 1961
Convention, the 1961 Convention as amended or the 1971 Convention;

ii) The cultivation of opium poppy, coca bush or cannabis plant for the purpose of the production of
narcotic drugs contrary to the provisions of the 1961 Convention and the 1961 Convention as amended.

Global overview on Drug related issues®
a. Drug Use

Globally, the report estimates that 292 million people worldwide are using drugs. Mostly Cannabis,
Opioids, Cocaine, Ecstasy are the consuming drug.

b. Cultivation and Production

The global production of opium and heroin in tons between 2022 and 2023 is 1,990 and 182-196
respectively.

¢. Criminal Justice

Organized criminal groups are exploiting instability and challenges related to the rule of law
carryout drug trafficking and other crimes. In 2022 there are 2.2 million formal contacts with police,
1.2 million are prosecuted, and 660,000 are convicted.

d. Causes of increase in Drug Trafficking:
e  Conflict zones as magnets for synthetic drug production
e A possible growing capacity to manufacture amphetamine in Ukraine if the conflict persists
e The environmental impacts of drug markets

e Ongoing gender treatment gap and disparities in drug use and treatment

IV. Global Instruments and Mechanism for Against Illicit Drug Transaction:

After the establishment of UNO in 1945, the whole world is governed by this supra national body. And most

of

International drug laws:’
1. Single Convention on Narcotic Drugs of 1961 as amended by the 1972 Protocol
2. Convention on Psychotropic Substances of 1971

3. United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances
of 1988

THE UN SYSTEM!°

The UN System operates action against Drug Trafficking through, Task Force on Transnational
Organized Crime and Drug Trafficking, advocates a rebalancing of the international policy on drugs,
to increase the focus on public health, prevention, treatment and care, economic, social and cultural
measures. Its work in countering the world drug problem is based on three major international drug
control treaties. They are:

8
9
10

UNITED NATIONS OFFICE ON DRUGS AND CRIME Vienna, World Drug Report 2024, UNITED NATIONS New York, 2024
https:/transformdrugs.org
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a) The Commission on Narcotic Drugs (CND)

b) The International Narcotics Control Board (INCB)

¢) The World Health Organization (WHO)

d) The United Nations Office on Drugs and Crime (UNODC)
Drug Trafficking in Nepal

Before study and analyzed the drug trafficking issue in Nepal, first it is more significant to deal with the history
and contemporary situation of drug consumption to addiction in Nepal, because these two are the interrelated
and linked activities in drug.

Drugs Users Trends & Addiction in Nepal

Nepal is a multi-caste & ethnics and of multi culturally harmonized country which has the domination of
Hindu religion with the various sects of Aryan and Mongolian, bond of rites and ritual. In this regard, the
practice of intoxication in the name of religion is of anciently adopted habit of Nepalese. During the holy
festival like, Shivaratri and Holi purnima, mostly of Hindu Aryan, specially joggies, the holy persons
along with others followers enjoy the day with the consumption of soft drugs, marijuana and hashish
from the early history as the Prasad of lord Shiva and for ceremony of Holika Dahan, respectively.

However, in decades of 1960s, in the Northern America the drug, the hallucinogens like marijuana and
LSD were was very popularly among the youth of college and university. So, the former Military
Conscription prohibits them on used and abused of such drugs. After the restriction, those Americans
youths made Nepal as a secure destiny of drugs where cannabis, Bhang, Marijuana and weeds were legal.
Then the time, the flow of Hippies made Nepal Hippi Paradise as well as the historical Basanta Pur’s
Jhochen as Freak Street.!!

With this tag, the culturally and traditionally consumption of organic soft intoxicants turned into foreign
exported hard chemical drugs such as cocaine, heroin, LSD (Lysergic Acid Diethylamide), morphine,
nitrazepam, buprenorphine, etc., with the mode of administration from smoking to ingesting or injecting,
occasionally by the holy person into addiction by productive age groups.'?

National Recent Data of Drug Users in Nepal®

According to the Survey, there are 1,30,424 number of current drug users in Nepal, of which 8,732 are
women (6.7 percent) and 1,21,692 are men (93.3 percent), with the average annual growth of 5.06 percent
from 2069 to 2076. The highest proportions of drug users were reported in Bagmati Province (35.6
percent) and the lowest proportion in Karnali Province (1.4 percent). The unemployment’s are of highest
percentages (39.7) and pensioners are in lowest (0.2). Likewise other various significant aspects are
discussed below:
a. Age group
Most drug use studies show that, on average, some drug use begins at an age younger than nineteen years.
As per survey 1, 00,165 (76.2 percent) drug users were below the age of 30 years.
e Mean age of first drug intake

Inhalants15 years

Cannabis 17 years

Opiates 19 years

11
12
13

Rabiraj Thapa, Need for change in drug control in Nepal NBC Magazine 2073 annual publication, Narcotics Control Bureau, Kathmandu , pg 24
Nepal Drugs Users Survey,2076,Government of Nepal, Ministry of Home Affairs, Narcotic Drug control section ,
Id
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Tranquilizers 20 years
Stimulants 20 years
Hallucinogens 22 years
b. Reasons for starting drug use (Multiple responses)
Peer pressure - 89.4 percent
Recreation -72.1 percent
Curiosity - 62.5 percent problem
Feeling happy - 45.6 percent
Mental stress - 30.6 percent
Family problem - 18.9 percent
Depression - 14.9 percent
Academic - 8.9 percent
c¢. Lifetime drug use (Multiple responses)
Cannabis 84.7 percent
Tranquilizers 73.1 percent
Opiates 46.8 percent
Inhalants 3.9 percent
Stimulants 2.4 percent
Hallucinogens -1.1
d. Infected Diseases

92.8 percent of total drug users were found as they knew that HIV/AIDS, Hepatitis B/C can be
transmitted by sharing syringes.

e Nepal is Transit hub in Drug Trafficking

Drug trafficking problem is an international menace and Nepal also has not remained free from its
tentacles.'* The consuming trend of the Cannabis is widely grown in almost every part of Nepal since
time immemorial, especially in the high regions of mid-west and far western part.

For addressing of the growing demand of Indian market, in the southern part illicit cultivation of Cannabis
plants is lured'>. However, every year law enforcement agencies destroy large areas of illicit cultivation of
cannabis plants in southern part of Terai regions. But, marijuana, hashish and hashish oil are illicitly produced
and smuggled is rooted. Besides cannabis, Nepal has highly favourable climatic environment in producing
Opium. However traces of its cultivation of has not been found in substantive quantity but the possibility of
its expansion can never be ignored as the tendency of growth of opium producing pockets especially in
Southern Tarai area has been widely traced.

The Narcotics Control Bureau (NCB) of Nepal Police ( up to the date July 2, 2022 )'6:
A: Seized Drugs

Seized following kinds and quality of Narcotic Drug of last 70 months (from the fiscal year 2016/17 to April
of FY 2021/22). Among the drugs seized, marijuana and hashish, which are produced in Nepal top the chart.
During the period, Nepal Police has seized

14 UNGASS Goals on Control of Precursors - South Asia
15 1Id
16  https://myrepublica.nagariknetwork.com
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L.
II.
I11.
Iv.

38,995 kg and 511 grams of marijuana,

7,777 kg and 892 grams of hashish have been recovered.

536 kg and 770 grams of opium

109 kg 333 g of heroin

26 kg 660 g of cocaine were seized. According to the police, heroin and cocaine were

Smuggled into Nepal from outside and most of them go to third countries via Nepal.

B: Apprehended offenders

27,000 arrested, among them 26,462 are Nepali people and 982 were foreigners, in them also are mostly
Indian Nationals.

C: Internal drugs trafficking on the basis of users Source

Friends - 67.7 percent

Mobile drug seller -14.1 percent

Medical store - 8.4 percent

Other stores7.2 percent

ICT 2.5 percent & others 0.4 percent

D: Nepal turning into a drug trafficking transit point!’

A large amount of drugs like marijuana, hashish, and opium is trafficked to India and Brown sugar, heroin,
and cocaine are brought to Nepal from India as chain of vice versa through the Nepal-India open border
checkpoints. However, drug trafficking has been a major income source for purchasing weapons which are
used in the war-torn countries such as Afghanistan, Pakistan, Iraq, Yemen, African countries Libya, Sudan,
Somalia, Mali, and Congo. So, besides these countries, China, Malaysia, Bolivia, Poland, Turkey, Russia,
Canada, and Brazil, Thailand, Denmark and other 33 nationals’ drug traffickers chose Nepal as a transit point
for trafficking drugs taking advantage of its weak security system.

E: The New trends in Drugs'®

In the interval of each three 3 decades updates the new trends

In the 1960s, culture of hippie was developed, then the thousands of whites came to Nepal in the
way to Europe.

The trend of use of needle was increased, in the 1990s for drug consumption,

Now from this 2020, the online illicit drug transaction is expanding.

F: Drugs after covid-19"°

Promoting drug trafficking,
The use of private air transportation is increasing for the smugglings,
Increase in the use of water way

Increased in use of contactless means (such as the dark web, bit coin, etc.);

17 https://english.khabarhub.com/
18  Surakshit Jeevan, A Journal of Drug Control, Vol. 14, June 2022. No.1, pub. by Ministry of Home Affairs and Narcotic Drug Control Section..

19 1Id



%R Nepal’s Efforts in Drug Trafficking Control

There has been an increase in the use of 'take away' dosages in Nepal
VI.  Policy and Institution to control the Drug Trafficking in Nepal

Nepal has ratified all the three UN Conventions related with the Drug Trafficking and has incorporated in the
prevailing Acts. There are mostly two Acts to regulate this offence, on the basis of the drug categories, they
are: Narcotic Drugs Control Act, 2033 and Drugs Act, 2035 (1978)

4. Convention Ratification and Adherence?

Convention adherence The Government of Nepal has ratified the three UN Conventions related to
narcotic drugs, namely:

e The Single Convention on Narcotics Drugs, 1961 (as amended by the 1972 Protocol) in the date
29/6/1987 (A) ,

e  The United Nations Convention against Illicit Traffic in Narcotics Drugs and Psychotropic
Substances, 1988 in the date24/7/1991 (A)

e The Convention on Psychotropic Substances 1971, in the date9/2/2007 (A)
II: Legislation

Standing with these above mentioned international instruments, Nepal has commenced various legal
frame work to regulate drug and narcotic drug trafficking crime which are discussed below:

1. Narcotic Drugs Control Act, 2033%'

It is a single Act that regulates the action against narcotic drugs trafficking. An offence related to this
Act is organized crime and has extra-territorial jurisdiction. This Act is applicable to all Nepali
citizens or foreigners, who conduct the transaction, export or import of narcotic drugs from or into
Nepal against the aforementioned act while residing in Nepal??. The main provisions are discussed
into following headings:

a) Definition?

1. Cannabis/marijuana,a
2. Medicinal cannabis,
3. Opium,
4. Processed opium,
5. Medicinal opium,
6. Plants and leaves of coca, and

7. Any substances prepared by mixing opium and extract coca, including mixture.
b) Acts of crime of Narcotic Drugs Trafficking?*

The acts prohibited by Narcotic Drugs Control Act are listed below:

1. Cultivation, production, preparation, buying, selling, export, import, trafficking, sortation or
consumption of cannabis/ marijuana,

20  LIST OF MULTILATERAL TREATIES TO WHICH NEPAL IS A PARTY AND A SIGNATORY, Pub, Government of Nepal, Ministry of Law,
Justice and Parliamentary Affairs, Revised : March 2018

21 Narcotic Drugs Control Act, 2033

22 Section 2

23 Section 3

24 Section 4
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Cultivation of opium or coca or production of opium or coca leaves or other narcotic drugs,
Manufacturing or preparing narcotic drugs,

Selling and distributing narcotic drugs,

A

Export or import of narcotic drugs,
6. Purchasing, storing, processing or conducting any trafficking of narcotic drugs.

¢) Jurisdiction and burden of proof®
1. An offence related to narcotic drugs is organized crime and has extra-territorial jurisdiction.

2. The Act states the burden of proof is on the defendant, which means that in case any narcotic drug
is found to be in possession of any person or if any evidence is found that cannabis/marijuana,
opium or coca is being cultivated or had been cultivated on any farm of a person or if any
substance that has been partly processed for the manufacture or production of any narcotic drug
or any residue left after such product is found to be in possession of any person, such person has
the burden of proof to the effect that he/she has obtained or possessed such substance under law.
If he/she fails to do so, he/she is deemed to have committed an offence punishable under the
Narcotic Drugs Control Act.?

d) Punishment for the offences

L. Anyone who cultivates up to 25 cannabis/ marijuana plants shall be punished with
imprisonment for up to three months or with a fine of up to Rs 3,000.

II. Anyone who cultivates more than 25 cannabis/ marijuana plants shall be punished with
imprisonment for a term of three years or with a fine from Rs 5,000 to Rs 25,000.

1. Anyone who produces, prepares, purchases, sells and distributes, exports or imports, trafficks
and stores cannabis/ marijuana shall be punished as follows:

e Imprisonment for a term of up to three months or with a fine of up to Rs 3,000, if it is up
to 50 grams.

e Imprisonment for a term from one month to one year and with a fine from Rs 1,000 to
Rs 5,000, if it is between 50 and 500 grams.

e Imprisonment for a term from six months to two years and with a fine from Rs 2,000 to
Rs 10,000, if it is between Rs 500 grams and 2 kg.

e Imprisonment for a term from one year to three years and with a fine from Rs 5,000 to
Rs 25,000, if it is between 2 and 10 kg.

e Imprisonment for a term from two years to ten years and with a fine from Rs 15,000 to
Rs 100,000, if it is 10 kilograms or more than this.

Anyone who cultivates opium poppy or coca bush shall be punished as follows:

. With imprisonment for a term of one year to three years or with a fine of Rs 5,000 to Rs
25,000, in case of the cultivation of up to 25 plants

. With imprisonment for a term from three years to ten years and with a fine from Rs 25,000
to Rs 100,000 in case of cultivation of more than 25 plants

25 Section 12
26 Section 14
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Anyone who commits any other prohibited acts other than consumption of opium, coca, or any
other narcotic drugs made therefrom and cultivation of such plants shall be punished as
follows:

e  With imprisonment for a term from five years to ten years and with a fine from Rs 5,000
to Rs 25,000 for anyone doing a transaction of the drug up to 25 grams

e  With imprisonment for a term from 10 years to 15 years and with a fine from Rs 70,000
to Rs 200,000 for anyone doing a transaction of the drug from 25 grams to 100 grams.

e  With imprisonment for a term from 15 years to life imprisonment and with a fine from Rs
500,000 to Rs 2.5 million for anyone doing a transaction of the drug in any quantity more
than 100 grams.

2. Drugs Act, 2035 (1978)

This Act is expedient to prevent the misuse or abuse of drugs and allied pharmaceutical substances and false

or misleading information relating to the efficacy and use of drugs and to control the production, sale,

distribution, export, import, storage and consumption of those drugs which are not safe for public consumption,

efficacious and of standard quality.

I: Manufacture, Sale, Distribution, Export and Import of Drugs®’

Recommendation letter to be obtained to establish drug industry®®

Product license to be obtained?,

Registration of drug3’,

Recommendation letter to be obtained for exportation or importation of drug?!,
Registration of name for sale and distribution of drug™,

Sale and distribution of registered drugs only?>,.

Validity period and renewal of product license, recommendation letter and certificate

II: Quality Standard of Drugs™

Drugs to be safe for public consumption, efficacious and of quality standard3®

Prohibition on manufacture, sale, distribution, export, import, storage or consumption of drug not
conforming to prescribed standard*’

Return of drug which is not safe for public consumption, efficacious and of quality standard?3$,

Provision of compensation®,

27  Chapter2

28  Number7
29  Number8
30  Number8A
31  Number9

32 Numberl0
33 Numberl0A
34 Numberll
35  Chapter-5
36  Numberl2
37  Numberl3
38  Numberl4
39  Numberl5
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e  Submission of letter of guarantee to Department*’,
III: Categorization of drugs*':
It has categories the authorities’ persons for prescribing the drugs.
IV: Prohibition on misuse or abuse of drugs*’,
V: Prohibition on false or misleading advertisement of drugs*

VI: Powers of Government of Nepal to prohibit manufacture, sale, distribution, storage, transportation,
export, import or consumption of drugs*,

VII: Prohibition on manufacture, sale, distribution, dispensing or storage without making arrangement
of required human resource or resources®,

VIII: Prohibition on adulteration in drugs and sale of adulterated drugs*,

XI: Disclosure of system of drug and other particulars while manufacturing drug 33. Narcotic and
poisonous drug to be kept safely*’

X: Penalties*:

Under this Act, the punishment shall be with imprisonment from one year to life imprisonment and fine up to
Five Thousands Rupees to one lakh, according to the gravity of the offence.

3. Others¥
Besides these two Acts there are some other plans and polices against drugs and they are:
e National Drug Control Policy,
e  Drug Control Action Plan, 2075
e Treatment and Rehabilitation Centers for Drug Users Operating Manual, 2075

e Guidance to the local level regarding the implementation of drug control and prevention
programs, 2076

e  Oral Drug Substitution Treatment Practice Guidelines, 2070

e  Procedure for Operation of Treatment and Rehabilitation Center for Drug Users in
Partnership, 2075

5. Institutional Bodies to control the Drug Trafficking in Nepal

The Ministry of Home Affairs is the main central agency for drug control. According to Nepal Government
Division of Work Regulation 2074, the work related to drug control is the work of the Ministry of Home
Affairs. Regarding drug control, there is an institutional arrangement under the Ministry of Home Affairs as
follows*:

40 Numberl6

41 Numberl7

42 Numberl8

43 Numberl9

44  Number25

45 Number28

46 Number29

47 Number32

48 Section 35&35
49  https://www.moha.gov.np
50 1d
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i.  High level drug control national directive and coordination committee chaired by the Minister of
Home Affairs.

ii.  Narcotics Control Executive Committee under the coordination of Home Secretary

iii.  Narcotics Control Branch where the Joint Secretary appointed by the Ministry of Home Affairs acts as
the Chief Narcotics Control Officer

iv.  Narcotics Control Bureau Nepal Police offices at the local level
v. Armed Police Force Nepal and local offices district administration offices
Vi. Others:
e Ministry of Health and Population,
e National Center for AIDS and Sexually Transmitted Diseases Control
Vvii. Department of Drug Administration

It is a National Medicine Regulatory Authority of Nepal especially concerned with regulation of Medicine and
Medicine related technological products. It aims to conduct its activities based on objectives of Drugs act,
2035 and various rules and regulation®!

6. Supreme Court role in controlling the Drug Trafficking

The case related to drug is very sensitive then other types of criminal cases because other types of criminal
cases may be hamper for the individual or the groups or community, but the issue of either trafficking or
consumption of drug hit the whole nation or the globe. Therefore the court is one and only that body which
has power and authority to impose a liability for the offender for the reduction of such offences through
interpretation and decisions. However, comparatively the role of Nepalese court seems indifference. The
judgments are bias full, with the intention of protecting of the offenders. Here are some exemplary decisions
that to prove the above statements:

I.  Gordon William Robinson v HMG>?

Gordon William Robinson was an offender he was caught red-handed at Kathmandu airport with 2.3kg of
heroin hidden in his shoe and luggage in 2002. A special court fined the notorious British drug trafficker Rs
1.7 million and sentenced him to 17 years in prison after he confessed to smuggling the drug from Mumbai to
Nepal through the Sunauli border.

But on 23 April 2003, the Supreme Court justices Krishna Kumar Barma and Baliram Kumar acquitted
Robinson on grounds of insufficient evidence, which let him to leave Nepal immediately. Then once again put
Nepal under close scrutiny of international drug enforcement agencies. And many enquiries from Interpol and
other agencies at the Narcotic Drug Control Law Enforcement Unit in Baneswor, as Interpol was convinced
the evidence was irrefutable and sufficient, but only want to how he was allowed to slip out of the country.

Then Nepal Bar Association and several prominent lawyers have protested the verdict and have filed for a
retrial at the Supreme Court. Attorney General Sushil Pant filed the appeal.

Full bench of Hon'ble Judges Mr. Dilip Kumar Paudel, Mr. Kedar Prasad Giri, Mr. Chandra Prasad Parajuli
decided the case 2061/7/26/5, "The decision of double bench was overturned and the indictment, the defendant,
Gordon William Robinson, was convicted guilt against an offense under clause (d)(e)(f) of section 4 of the

51 https://www.dda.gov.np
52 N.K.P.2061 Decision No.7421 Issue 8
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Narcotics (Control) Act, 2033 and sub-section (1) of section 14 of the Narcotics (Control) Act, 2033 and
approved the decision of the special court of Rs 1.7 million and sentenced him to 17 years in prison".

II. RajuLamav GoN3

Since the nature of narcotics crime is an organized crime, in this kind of crime, there is a situation where all
the main actors are not the main perpetrators and accomplices, but if we accept the appeal of the Government
of Nepal, then the above legal provisions contained in section 17 of the Narcotic Drugs (Control) Act, 2033
are not only null and void. It seems that the intention of the legislature to punish those who commit conspiracy,
attempt, abettor, misleading, will be disappear. Even the court cannot interpret the legislative intention to be
aimless.

III. Manish Manandhar and others v GoN >

Section 4(f) of the Narcotic Drugs Control Act, 2033 classifies those who purchase, store, possess or distribute
narcotic drugs as one crime, while 14(1)(g) puts those who consume drugs other than marijuana under another
category 14(1) (e) has provided punishment.

And the acts smuggling and others are kept as serious crimes, while in use is given a lesser punishment. It
would be clear that the law does not intend to confiscate vehicles used for consumption.

Section 4(f) of the Narcotic Drugs Control Act, 2033 classifies those who purchase, store, possess or distribute
narcotic drugs as one crime, while 14(1)(g) puts those who consume drugs other than marijuana under another
category 14(1) (e) has provided punishment.

And the acts smuggling and others are kept as serious crimes, while in use is given a lesser punishment. It
would be clear that the law does not intend to confiscate vehicles used for consumption

7.  Challenges of controlling of the Drug Trafficking Nepal

e  Weak and out dated legal punishment system

e  Corruption and lack of accountability

e Judicial Delays

e Inadequate resources and training

e  Open and cross broader challenges

e  Weak enforcement of international commitment

e Socioeconomic impact and domestic cultivation of drug
Global experience resemble with Nepal:

e  Global market for synthetic stimulants expanding

e  New trafficking routes

e  New technologies:

Besides all the physical means, the online drug trafficking has increased the availability of drugs on the
illicit market>

e  Misuse of prescription drugs:

The misuse of prescription drugs, such as painkillers containing synthetic opioids, tranquillizers
containing benzodiazepines by the users as well as the suppliers.

e Data collection and analysis:

53 NKP 2071,Issue 5, D.N.9164
54 NKP 2075, Issue: 6, D.N.10033
55  https://www.unodc.org

56  https://www.incb.org
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The data collection and analysis system is tough in this crime no doubt but in our context the this task is
very rare which shows that the stakeholders are silence in their responsibility.

8. Solutions for improvement

e Update and Strengthen the Legal framework
e  Fast track hearing system to penalized the offender
e A healthy coordination and cooperation between the three mechanism i.e. investigation;
Prosecution; and adjudication
e Combat corruption as well as politicization and zero tolerance in drug issue
e Effective coordination between trans boarder countries and other international agencies
e Trend of campaigns for mindfulness motivation in youth circle
9. Conclusion

Hence, Drug trafficking is organized form of crime which is scattering in the whole world through illicit trade
involving the cultivation, manufacture, distribution and sale of substances which are subject to drug
prohibition laws. Only narcotic substances are not always in the definition of the drug, there includes the
regular consumable medicated substances too. It is danger position due to the excessive amount of drug
consumption and trafficking, which is obviously global threat. Large numbers of the global productive age
groups are engaging in the drug addiction which is really challenging to revive them in the good human
resources. However, many laws and regulations are also recognizing and enforcing by the international system
(UN), in compare to the increasing rate of the addicts and traffickers, the output seem null. There are
innumerable causes behind it, such as increase in the global threats of the war, increase in the terrorist activities,
weak enforcement of laws by the party states, increase in technology, recent COVID pandemic, encroachment
of globalization in the individual rights and liberties and so on.

Now, after isolating Nepal from this global mob, it seems more vulnerable because our country herself is in
very miserable victimized by this pandemic of drug, either users or traffickers. Since, the last some decades
due to the political instability, the nation has is unable to cope with such threats by which the criminal activities
are expanding their transactions in Nepal or through Nepal as a transit hub. So, it is important to make
significant changes in legislation and enforcement to dedicate for the control of this crime.
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The Right to Anticipatory Bail:
Examining its Denial in Nepal through an Indian Law Lens

Bivek Chaudhary'

Abstract:

A well-established body of bail law is essential for a judicial process that is attuned to social issues. Personal
liberty is one of the cherished objects of the Constitution and deprivation of the same can only be in accordance
with law. The principle of bail is universally recognized across judicial systems worldwide. In legal terms,
'bail’ refers to the process of securing the release of a person awaiting trial or appeal by depositing a
guarantee to ensure their appearance before the authorities at the designated time. This article, titled "The
Anticipatory Bail in Nepal in Comparison to India: The Fundamental Right That Law Forgot or Deliberately
Ignored in Nepal?” deep into the critical examination of anticipatory bail as an essential legal safeguard for
personal liberty. While India explicitly recognizes anticipatory bail within its legal framework, Nepal lacks
such a provision, raising questions about the protection of fundamental rights. The article explores the
constitutional significance of bail, rooted in the principle that "bail is the rule and jail is the exception,” and
compares the legal philosophies of Nepal and India. It differentiates between bail, anticipatory bail, habeas
corpus, and the classification of offenses, providing a comprehensive analysis of their roles in safeguarding
individual freedom. Through Analyzing the jurisprudence, legal precedents, and procedural mechanisms, this
study aims to shed light on the urgent need for anticipatory bail in Nepal, questioning whether its absence is
an oversight or a deliberate legal omission.

Keywords: Wrongful Allegations, Release on Bail, Innocent Until Proven Guilty, Detention Before Trial,
Judicial Authority, Anticipatory Bail, Nepalese Legal System.

I. Introduction:

Bail protects the presumption of innocence and personal liberty, while anticipatory bail provides a proactive
safeguard against the risk of unjust detention. The Concept of Bail is deeply connected with the Liberty. The
liberty of an individual is a matter of great constitutional importance in our system of governance?. Moreover,
the liberty of the citizen is a priceless freedom sedulously secured by the Constitution. Even so, during times
of emergency in compliance with the provisions of the Constitution the said freedom may be curtailed but only
in strict compliance with statutory formalities which are the vigilant concern of the courts to enforce3. The
Five Judge Bench of the Apex Court of India held that if any information disclosing a cognizable offence is
led before an officer in-charge of Police Station satisfying the requirements of Section 154(1) Cr.P.C., such
Police Officer is let with no other option except to register a case on the basis of such information and it is
mandatory, however arrest of accused immediately on registration of FIR is not mandatory*. A Constitution

Chaudhary is student of Law at Nepal Law Campus. He Can be reached at chaudharybivek.ad@gmail.com
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Bench of Supreme Court of India, in Kehar Singh v. Union of India®, has held that the Constitution of India in
keeping with modern constitutional practice is a constitutive document, fundamental to the governance of the
country, whereby, according to accepted political theory, the people of India have provided a constitutional
policy consisting of certain primary organs, institutions and functionaries to exercise the powers provided in
the Constitution®. That is evident from the paramount position given by the Courts to Article 21 of the
Constitution of India, these twin attributes enjoy a fundamental ascendancy over all other attributes of the
political and social order, and, consequently, the Legislature, the Executive and the Judiciary are more
sensitive to them than to the other attributes of daily existence. The deprivation of personal liberty and the
threat of the deprivation of life by the action of the State is in most civilized societies regarded seriously and
recourse, either under express constitutional provision or through legislative enactment, is provided to the
judicial organ. In a well-functioning democracy, individual liberty reigns supreme’. This fundamental right,
enshrined in the constitution allows citizens to pursue their aspirations and live freely. However, unforeseen
circumstances can arise, threatening national security or public safety. During such emergencies certain
liberties might need to be temporarily curtailed. This curtailment, however, is not without limitations. The
constitution itself outlines the specific situations where restrictions can be imposed and the extent to which
individual freedoms can be limited. This ensures that any limitations on liberty are necessary, proportionate,
and adhere to the established legal framework. Finally, the watchful eye of the courts serves as a crucial
safeguard.

Patrick Henry once declared 'Give me liberty or Give me death'®

In Ash Mohd. v. Shiv Raj Singh® the Hon'ble Supreme Court has held the concept of personal liberty should
not be extended or elevate to such high pedestal which would bring in anarchy or disorder in society. Liberty
of a person should not be lightly dealt with, for deprivation of liberty of a person has immense impact on
the mind of a person!®. Incarnation creates a concavity in the personality of an individual. Sometimes it
causes a sense of vacuum. Needless to emphasize, the sacrosanctity of liberty is paramount in a civilized
society. However, in a democratic body polity which is wedded to Rule of Law an individual is expected to
grow within the social restrictions sanctioned by law!!. The individual liberty is restricted by larger social
interest and its deprivation must have due sanction of law. In an orderly society an individual is expected
to live with dignity having respect for law and also giving due respect to others rights. It is a well -accepted
principle that the concept of liberty is not in the realm of absolutism but is a restricted one. The cry of the
collective for justice, its desire for peace and harmony and its necessity for security cannot be allowed to
be trivialized.'? The life of an individual living in a society governed by rule of law has to be regulated and
such regulations which are the source in law sub serve the social balance and function as a significant
instrument for protection. It is thus clear that though liberty is a greatly cherished value in the life of an
individual, it is controlled and restricted one and no element in the society can act in a manner by
consequence of which the life or liberty of others is jeopardized for the rational collective does not
countenance an anti-social or anti-collective act'. Liberty is fundamental and precious to everybody. Man
is a divine being. He lives in the society and, therefore, claims right liberty and equality. Human rights
cannot be evaluated in isolation. They have to be read in the social context. Liberty of an individual can be
curtailed in a given situation when exercise of that right of the individual works out to the detriment of
another individual and the society at large. As Justice Krishna Iyer observed in case of Babu Singh v. State

5 Keshar Singh v. Union of India ; 1989 Crl L.j 941: AIR 1989 S.C. 653 . Retrieved From : https://indiankanoon.org/doc/1152284/
6 Tbid

7 Ibid

8 Quoted with Apprain Mangal Hem Bram v. State of Orrissa , 1982 Crl C.J. 687

9 2012 Cri L.J 4670 (SC).

10 Tbid

11 Ibid

12 TIbid
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of Uttar Pradesh'", "after all personal liberty of an accused or a convict is fundamental, suffering lawful
eclipse only in terms of procedure established in law. The last four words of the Article 21 of Indian
Constitution of Nepal are the life of that human right. Therefore, liberty of free movement can be curtailed
in a given case but through legal procedure alone. Article 14 of the Constitution provides that the State shall
not deny to any person equality before the law or the equal protection of the laws within the territory of
India. There can be no doubt that Article 14 is a founding faith of the Constitution. It is indeed the pillar on
which rests securely the foundation of our democratic republic and, therefore, it must not be subjected to a
narrow, pedantic or lexicographic approach. No attempt should be made to truncate its all-embracing scope
and meaning, for, to do so, would be to violate its activist magnitude. Equality is a dynamic concept with
many aspects and dimensions and it cannot be imprisoned within traditional and doctrinaire limits'>. The
underlying object of Article 14 is undoubtedly to secure to all persons, citizens or non-citizens, the equality
of status and of opportunity referred to in the glorious preamble of the Constitution. It combines the English
doctrine of the rule of law and the equal protection clause of the 14th Amendment to the American Federal
Constitution which enjoins that no State shall "deny to any person within its jurisdiction the equal protection
of the laws." There can, therefore, be no doubt or dispute that this Article is founded on a sound public
policy recognized and valued in all civilized States. It is fluctuant that articles of the constitution of India
provides for protection of citizens, life and personal liberty and it can be only curtailed by due procedure
established by law. Thus, if a person is accused of committing a crime and there is chance of being
apprehended by the police, he has a right to have an information about the allegations against him even as
the initial stage of investigation. Again in Masroor v. State of U.P'® and Anr. Supreme Court of India

observed: "There is no denying the fact that the liberty of an individual is precious and is to be zealously
protected by the Courts. Nonetheless, such a protection cannot be absolute in every situation. The valuable
right of liberty of an individual and the interest of the society in general has to be balanced. Liberty of a
person accused of an offence would depend upon the exigencies of the case. It is possible that in a given
situation, the collective interest of the community may outweigh the right of personal liberty of the
individual concerned"’."

Article 19 deals with protection of certain rights regarding freedom of speech, etc. It reads as follows:
All citizens shall have the right

(a) To freedom of speech and expression;

(b) To assemble peaceably and without arms;

(¢) To form association or unions:

(d) To move freely throughout the territory of India;

(e) To reside and settle in any part of the territory of India;

(f) To practice any profession or to carry on any occupation, trade or business.

In context of Nepal Constitution of Nepal 2072 in Article 17, it gives fundamental right of liberty to citizens
such as:

a. Freedom from arbitrary detention: No one can be deprived of their personal liberty without following
the law

b. Freedom of expression: Citizens have the freedom to express their opinions
c. Freedom of assembly: Citizens have the freedom to peacefully assemble without arms

d. Freedom to form associations: Citizens have the freedom to form unions and political parties

14  AILR1978S.C. 527
15 Ibid

16 2009 (6) Scale 358
17 Ibid
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e. Freedom of movement: Citizens have the freedom to move and live anywhere in Nepal

f.  Freedom of occupation: Citizens have the freedom to practice any profession, establish a business, or
work in any industry or trade in Nepal

Article 21 of the Constitution runs thus, "No person shall be deprived of his life or personal liberty except
according to procedure established by law." And in context of Nepal, in Article 16 of the constitution of
Nepal 2072 run thus: “Every person shall have the right to live with dignity. No law shall be made
providing for the death penalty to anvone”.

It is the duty of the Court as the custodian and sentinel on the ever vigilant guard of the freedom of an
individual to scrutinize with due care and anxiety that this precious right which he has under the Constitution
is not in any way taken away capriciously, arbitrarily or without legal justification. Right to life and liberty
is a fundamental right guaranteed by Article 21 of the Constitution of India and Article 16 of constitution
of Nepal 2072. When lays down that no person shall be deprived of his life and personal liberty except
according to the procedure established by law.

In Babua @ Tazmul Hossain v. State of Orissa'®, the Apex Court of India has held that liberty of a citizen
has got to be balanced with interest of society. It is well-settled by the law laid down by the Supreme Court
that personal liberty deprived when bail is refused is too precious a value of our constitutional system
recognized under Article 21, that the crucial power to negate it is a great trust and confidence to be
exercised, not casually or cursorily but judicially, with great care and circumspection in accordance with
the established principles of justice displaying a lively and serious concern of the consequences of the
refusal of bail to the individual concerned and the community. The significance and sweep of Article 21 of
the Constitution make the deprivation of liberty a matter of grave concern. The deprivation of liberty would
be permissible only when the law authorizing and sanctioning it is reasonable, even-handed and geared to
the obtainment and accomplishment of the good of the community .

Deprivation of liberty by refusing to grant bail is not as a measure of punishment or for punitive purposes,
but for the interests of justice to the individual concerned and to the society affected. It is well-settled that
pre-trial detention is not to be restored to as a measure of punishment. The mere fact that the case prima
facie involves a serious crime is not by itself conclusive. The citizen's claim to the fundamental right of
personal liberty under the Constitution of India has to be subordinated only to the demands of public justice
which must reign supreme as all laws have dispensation of justice as the end in view.

"The Fiat of Article 21 of Indian constitution, is that any procedure which deprives a person of his life or
liberty must be just, fair and reasonable. Just, fair and reasonable procedure implies a right to free legal

services where he cannot avail them. It implies a right to a speedy trial. It implies human conditions of
detention, preventive or punitive. 'Procedure established by law' does not end with the pronouncement of
sentence; it includes the carrying out of sentence. That is as far as we have gone so far."

In Kehar Singh v. Union of India'®, a Constitution Bench of the Supreme Court of India has held:
"To any civilised society, there can be no attributes more important than the life and personal liberty of its
members. That is evident from the paramount position given by the Courts to Article 21 of the Constitution.
These twin attributes enjoy a fundamental ascendency over all other attributes of the political and social
order and consequently the legislature, the executive and judiciary are more sensitive to them than to the
other attributes of daily existence. The deprivation of personal liberty and the threat of the deprivation of
life by the action of State is in most civilised societies regarded seriously and recourse, either under express
constitutional provision or through legislative enactment is provided to the Judicial Organ."

18  M.P. Ramesh v. State of Karnataka , 1991 (1) Crimes 246 (252).
19  AILR1989S.C.. 653 (657)
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In State of Bihar v. Kameshwar Pd?’., the following observation had been made by the Honourable Supreme
Court of India:

"No member of the Executive can interfere with the liberty of a subject except on condition that he can
support the legality of his action before a Court of justice. [Based on Tradition of British Justice.] Personal
liberty is one of the cherished object of the Indian Constitution and deprivation of the same can be only in
accordance with law and in conformity with the provisions thereof, as stipulated under Article 21 of the
Constitution. When the law provides that the Magistrate could authorise the detention of the accused in
custody upto a maximum period as indicated in the proviso to sub-section (2) of Section 167, any further
detention beyond the period without filing of challan by the investigating agency would be a subterfuge and
would not be in accordance with law and in conformity with the provisions of the Criminal Procedure Code,
and as such, could be violative of Article 21 of the Constitution.

Though our Nepalese’s Constitution is very jealous of the concept of personal liberty, however, a pertinent
question remains debatable that is right of personal liberty absolute and unbridled license or it is regulated
freedom in words of Edmund Burke Liberty of a citizen is undoubtedly important but this is to be balanced
with the security of the community. Liberty is the creation of law essentially different from the authorized
licentiousness that trespasses on right. It is a legal and refined idea, offspring of his civilization, which the
savage never understand. Liberty exists in proportion to wholesome restraint; the more restraint on others
to keep off from us, the more liberty we have. It is an error to suppose that liberty consists in a paucity of
laws. In Context of India There are huge number of under trial prisoners languishing in different jails
somehow in Nepal also there is presence of such trial prisoners, undergoing detention for more than even
the maximum period of sentence prescribed for the offence or offences alleged against them. This amounts
to serious violation of fundamental rights of cases pending before most of the Magistrate Courts is quite
huge in India but in Nepal there is no such records. In this in India some measures have recently been
suggested. The Delhi High Court while stressing the need of harmonizing personal liberty as guaranteed
under the Constitution of India with the considerations under the ordinary law of the land has held that the
personal liberty as guaranteed under the Constitution has necessarily to be harmonized with the
considerations under the ordinary law, one can understand refusal of bail in matters calling into the very
vitals of the society. In such matters the issue is always resolved by reference to what is in the interest of
society and what is against. No doubt, liberty of a citizen must be zealously safeguarded by the Court,
nonetheless when a person is accused of a serious offence like murder and his successive bail applications
are rejected on merit, there being prima facie material, the prosecution is entitled to place correct facts
before the Court. Liberty is to be secured through process of law, which is administered keeping in mind
the interests of the accused, the near and dear of the victim who lost his life and who feel helpless and
believe that there is no justice in the world as also the collective interest of the community so that parties
do not lose faith in the institution. A Judge should not be unduly influenced by the concept of liberty,
disregarding the facts. Following the said decision of Supreme Court of India, the Karnataka High Court
of India also observed that liberty of a citizen must be safeguarded by a Court nonetheless when a person
is accused of a serious offence like murder he is not entitled to bail. The concept of anticipatory bail, a legal
safeguard designed to protect individuals from potential arbitrary arrest, remains conspicuously absent from
Nepal’s legal framework. While neighboring jurisdictions like India have long recognized anticipatory bail as
a critical tool to uphold personal liberty, Nepal’s laws and constitutional provisions have either overlooked or
deliberately sidestepped its inclusion. This omission raises a fundamental question: Is anticipatory bail a right
that Nepal’s legal system inadvertently forgot, or has it been consciously ignored to maintain rigid control
over pre-trial procedures? In a nation that prides itself on progressive constitutional values, including the right
to personal freedom and protection from arbitrary detention, the absence of anticipatory bail reflects a

20 1965 (1) Cri. LJ. 494 : AIR 1965 S.C. 575
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conflicting mechanism—where the promise of liberty exists in theory but lacks practical enforcement. This
article delves into the legal, constitutional, and human rights dimensions of anticipatory bail in Nepal,
exploring whether its absence undermines the essence of fundamental rights or serves a deliberate legal

purpose.
II. Methodology:

This study adopts the doctrinal method of legal research, which is primarily focused on analyzing legal
principles, doctrines, and judicial decisions. The doctrinal method involves a comprehensive review and
analysis of existing legal texts, case law, statutes, constitutional provisions, and other legal sources to
understand the theoretical and practical implications of a particular legal issue. In this research, the primary
objective is to critically assess the concept of anticipatory bail in Nepal in comparison to India, with a focus
on its necessity, legal framework, and procedural aspects. A significant part of this study involves examining
case laws from both Nepal and India. The research reviews relevant case decisions from the Supreme Court
of Nepal and the Indian judiciary, which have interpreted or discussed anticipatory bail. These cases serve as
a foundation for understanding how anticipatory bail is applied in practice and the legal reasoning behind its
acceptance or rejection in various scenarios. The study also compares the legal provisions and judicial
approaches related to anticipatory bail in Nepal and India. Through a detailed examination of the Indian legal
system, where anticipatory bail is explicitly recognized, and the Nepalese context, where this provision is
absent, the research seeks to identify key differences and highlight areas where Nepal may benefit from
adopting a similar approach. The research also mentions into the constitutional provisions of both countries,
particularly focusing on the right to personal liberty, due process, and the presumption of innocence.. In
addition to primary legal texts, the study incorporates secondary sources, such as legal commentaries, scholarly
articles, and reports from human rights organizations. These sources provide additional insights into the
effectiveness, challenges, and potential of anticipatory bail in both jurisdictions.

III. Concept of the Term “Bail”:

Imagine a Natural person, Bikesh, is accused of committing a non-violent offense, such as fraud. Under the
Constitution of Nepal, every citizen has the fundamental right to personal liberty (Article 17), which means
that a person cannot be deprived of their liberty without due process of law. Bikesh is arrested but, before his
trial, he can apply for bail to the court. Bail is a legal provision that allows an accused person to be released
from custody, provided they offer security (a guarantee, often financial) to ensure they will appear in court
when required. The Constitution enshrines the principle that "bail is the rule, and jail is the exception,"
reflecting the idea that individuals should not be imprisoned before their trial unless there are compelling
reasons to keep them in detention, such as the risk of flight or harm to others. In this case, Bikesh request for
bail would be based on the presumption of innocence, as outlined by the Constitution, until his guilt is proven
in a fair trial. The court would evaluate whether there are any risks associated with granting bail—such as the
possibility of Bikesh fleeing or interfering with the trial—but if none exist, Bikesh is entitled to be released
under reasonable conditions, consistent with his constitutional right to liberty. Bail, therefore, serves as an
important mechanism for protecting individual freedom while respecting the integrity of the judicial process.

In Indian case which is of Vijay kumar v. State?! the ambit of regular and anticipatory bail had been widely
discussed and is been regarded as landmark in the context of bail and Anticipatory bail. There is no definition
of ‘Bail’ in the National Criminal Code 2074 even not in the code of Criminal Procedure of India 1973 ,
although both of Nepal and India although classified as “Bailable and ‘Non-Bailable’. Likewise Supreme court
of Nepal has provided a comprehensive analysis on the concept and purpose of bail in the case of District
Dhanusha, Govindpur Village. Ward no. 3 Ghar Bhai Managing Director of Madhyamanchal Rural
Development Bank Ramdev Yadav currently incarcerated in District Jail Branch Nakhkhu vs. Office of the

21 Vijay Kumar v. State, 2013 (4) Crimes 329 (Ker.)
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Prime Minister and Council of Ministers*, Court stated that demanding bail from an accused person is to
provide them an opportunity to face trial outside the judicial custody and not a punitive measure before
conviction. Bail is considered a matter of right in bailable offenses, while in non-bailable cases, it falls under
the court's discretion to grant bail if satisfied with the circumstances. In determining the quantum of bail, the
court emphasized that it should be a judicious exercise considering several factors like the nature and gravity
of the alleged crime, the financial condition and family status of the accused, their age, previous criminal
record if any, and the potential compensation liability. The underlying principle is that the bail amount should
not be excessive and beyond the paying capacity of the accused, as that would defeat the very purpose of bail
which is to release the accused from custody during trial. The court categorically stated that fixing exorbitant
bail amounts, disproportionate to the accused's means, with a preconceived notion or bias to effectively keep
them jailed, amounts to illegal detention. It clarified that bail determination cannot be based on the "possible
imprisonment fine" imposable after conviction, as that approach contradicts the principle of facilitating the
accused's release on bail to face trial. The court underscored that any attempt to demand excessive bail, without
considering the accused's financial status and circumstances, and with an intent to indirectly force their
incarceration, is tantamount to illegal detention which can attract the issuance of a writ of habeas corpus.

Bail is the legal process through which an individual's restricted liberty is restored, either with or without
conditions set by a competent court. At the pre-trial stage, every person is presumed innocent until proven
guilty in accordance with the law. Since trials can take years to conclude, prolonged detention without
conviction would infringe upon a person's fundamental right to life and personal liberty. Bail functions as a
means to protect an accused person's freedom while they await trial. In Halsbury’s Law of England [Halsbury’s
Law of England, 4th Edn. Vol...11, para 166]% it has been stated thus:- “The impact of granting bail isn't
always to set the defendant (accused) at liberty however to launch him from the custody of regulation and to
entrust him to the custody of him sureties who are bound to produce him to appear at his trial at specified time
and place. The sureties can also additionally capture their major at any time and can discharge themselves
via way of means of handing him over to the custody of regulation and he's going to then be imprisoned.”

Stround’s Judicial Dictionary explain ‘Bail” as Follows:

“Bail” is when a man is taken or arrested for felony, suspicion of felony, indication of felony or any such case,
so that he is restrained of his liberty. And being by law bailable, offered surety to those which have authority
to bail him, which sureties are bound for him to the king’s use in a certain sums of money or body for body
that he shall appear before justice of Gaole- Delivery at next Sessions. Etc.?*

The word “Bail” is derived from the old French verb “Bailler” which meant to “give” or “Deliver” according
to Webster New International Dictionary®.

Bail is Conditional Liberty°. Bail is aptly described as "conditional liberty*’" because it comes with specific
requirements imposed by the court. These conditions can range from a financial deposit as a guarantee to
appear for all hearings, to limitations on travel or surrender of a passport. This ensures the accused person
remains available for the legal proceedings. Furthermore, violating these conditions can result in the forfeiture
of the bail money, acting as a financial incentive to comply. In the case of Rameshman established in the case
of Ambar Bahadur Gurung, who is incarcerated in Sadarkhor Branch, Dillibazar, vs including T.V. Security
Guard Office Gaucharan , D.N 445073, The court has stated that the writ of habeas corpus or order of detention

22 D.N. 8665, Moth: Mansir, no. 8 (National Kannun Patrika , Nepal, .) [retrieved May 1, 2024, from https://nkp.gov.np/full_detail/745]

23 LexisNexis. (2013). Halsbury's Laws of England: Fifih edition, Additional materials: Sentencing and disposition of offenders (release and recall of
prisoners). LexisNexis. Retrieved from https://lexisweb.co.uk/source-guides/source-guide-bulletin-dwnld/file-51a7734b99b88.pdf

24 Public Prosecutor v. G Manikya Rao, 1959 Cri L.J.1398

25  S.P. Tyagi Supra Note 11

26  Suman Kumar Naik v. Republic of India, 1994 Cri. L.J. N.O.C 342 ( Orissa)

27  Conditional liberty refers to a state where a person, typically an offender, is granted freedom under specific terms and conditions. This is often seen
in situations like parole, probation, or bail.

28  Nepal Kanoon Patrika Retrieved From: https://nkp.gov.np/full_detail/1308 Accessed May 1, 2024
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is not meant to provide a prospective remedy like an injunction order or an order for anticipatory bail. This is
the first time court has used the word anticipatory bail in the judgment as, the order of detention is not a
prospective remedy like the order of injunction or (Anticipatory Bail). In the same way that detainee
directization (writ of habeas corpus) is not forward-looking in nature, it cannot be forward-looking either...It
is related to the current condition of the prison. Therefore, it cannot be concluded that the existing legal
detention is also illegal based on the past situation under which the prisoner is no longer in custody. In essence,
the court is distinguishing the purpose and scope of the writ of habeas corpus from remedies like injunction
orders or anticipatory bail. While injunctions and anticipatory bail provide prospective reliefs, the writ of
habeas corpus is limited to examining the legality of the present detention only. It cannot be used to provide
forward-looking remedies anticipating future detentions, nor can it retrospectively declare a past detention
illegal if the present detention is itself legal.

But point which is to be noted is that order of injunction and anticipatory bail are two distinct legal concept.
An injunction is a court order that prohibits a party from doing a certain act or compels a party to perform a
certain act. It is typically sought to prevent future harm or to maintain the status quo pending the resolution of
a legal dispute. On the other hand, anticipatory bail is a pre-arrest bail granted to a person apprehending arrest
for a non-bailable offense. It is a preventive measure to protect an individual's personal liberty against arbitrary
or unjust arrest. In the context of the above judgment the court?® was emphasizing the difference between a
writ of habeas corpus and remedies like injunction orders or anticipatory bail. A writ of habeas corpus is a
remedy to challenge the legality of present detention, focusing on the current situation rather than providing
forward-looking relief. In contrast, injunctions and anticipatory bail are prospective remedies aimed at
preventing future harm or arrest. Therefore, while injunctions and anticipatory bail provide relief with a
forward-looking perspective, a writ of habeas corpus is concerned with the legality of the current detention
and cannot retrospectively invalidate a past detention if the current detention itself is legal. The judgment
appears to clarify the distinction between these legal remedies and their respective purposes, ensuring a clear
understanding of when each remedy is applicable and the relief it provides. In the context of this judgment,
the phrase "order of injunction or (Anticipatory Bail)" seems to be used to compare and contrast two distinct
legal remedies rather than suggesting that they are the same. An injunction and anticipatory bail are not the
same; they serve different purposes and fall within different areas of law. As previously mentioned, an
injunction is a civil remedy used to prevent future harm or maintain the status quo in cases of disputes, while
anticipatory bail is a criminal law remedy that aims to protect individuals from arrest in anticipation of being
accused of a non-bailable offense. In the context of this judgment, the court appears to be highlighting that a
writ of habeas corpus, which focuses on the legality of present detention, should not be conflated with remedies
such as injunctions or anticipatory bail, which provide prospective relief. The mention of "order of injunction
or (Anticipatory Bail)" in the judgment likely aims to draw a distinction between these different types of legal
remedies rather than equating them as the same.*°

IV. The Application of Anticipatory Bail:

Anticipatory bail is a legal provision that allows a person to seek bail in anticipation of an arrest or detention.
This bail system is missing the code of Nepal and Legal system of Nepal. As in India also there was no specific
provision in the old code of 1898 for “anticipatory bail’ or a prospective order for bail. In South Asia, this is
called advance bail or pre-arrest bail®'. Judicial opinions differed on whether bail could be granted before an
arrest, detention, or court appearance. One perspective supported granting bail even if the individual wasn't
in custody or physically present in court. The opposing view held that bail applications could only be
considered if the person was present in court requesting release. While the Indian Code's Section 438 doesn't

29  Nepal Kaanun Patrika Supra Note 9

30  Supra Note 3

31  What Is Anticipatory Bail? How Can This Be Taken?"" My Republica, retrieved From :https://myrepublica.nagariknetwork.com/news/what-is-
anticipatory-bail-how-can-this-be-taken/ Accessed: May 1, 2024
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explicitly use the term "anticipatory bail," it addresses this very concept. In fact “ANTICIPATORY BAIL”,
is a misnomer. It is not as if bail is presently granted by the court in anticipation of arrest. When the court
grants anticipator bail what it does is to make an order that in the event of arrest the person shall be released
on bail. Bail is anticipation of arrest or detention is styled as “anticipatory bail”*2. Section 438 of the Indian
code providing for anticipatory bail is a new provision, which enables the supreme or Superior courts to direct
the releases of person on bail prior to his arrest®>, Likewise in Nepal the procedural aspects of anticipatory
bail in Nepal have not been primarily shaped by the judicial precedents set by the Court. While there is no
specific statutory provision governing the procedure, but observing today condition if bail is recognized then
the concept of anticipatory bail should also be recognized by our legal system and there aspect should be such
as like Anticipatory bail jurisdiction resides with the High Court (for offenses punishable by up to three years'
imprisonment) and the Supreme Court (for more serious offenses). The process involves filing an application
with an affidavit explaining the need for bail, citing fears of false implication or abuse of power. Courts
consider the offense's severity, the applicant's history, their likely cooperation with investigators, and the risk
of evidence tampering or witness influencing. Granted bail may come with conditions like mandatory
appearances before investigators, travel restrictions, or passport surrender. Anticipatory bail is usually
temporary, requiring the individual to surrender and seek regular bail afterward. The court can revoke
anticipatory bail for breach of conditions or new evidence.

As even India wasn’t having the provision of Anticipatory Bail. In Dilbag Singh v. State of Haryana**, where
the offence was registered under section 125 of Electricity Act and the petitioner had challenged the penalty
as compounding fee in civil court and had deposited 40% in view of an interim order of the court, it with held
to be a fit case of grant anticipatory bail. The power of granting anticipatory bail is to prevent innocent person
from being unnecessarily harassed by being arrested in connection with frivolous cases started by motivated
persons®®, The Indian Law Commission, in its 41st report (1969), highlighted the need for anticipatory bail,
noting that influential individuals sometimes falsely implicate rivals to disgrace them or for other malicious
purposes, leading to their detention. This rationale applies to Nepal as well, where anticipatory bail is crucial
for protecting citizens' fundamental rights and preventing miscarriages of justice. It safeguards against
harassment, arrest, and custodial abuse. Firstly, it upholds due process and the presumption of innocence.
Secondly, it protects against partisan actions and misuse of legal provisions, which have been observed in
Nepal's criminal justice system. Thirdly, it spares individuals from the harsh conditions of pre-trial detention
in Nepal's overcrowded prisons. Furthermore, it allows the accused to prepare a defense and access legal
counsel before arrest. Legally, it aligns with the constitutional right to life and personal liberty. While
judicious application is essential, rejecting anticipatory bail would undermine fundamental rights. In Nepal's
context, anticipatory bail serves as a check against arbitrary arrests and custodial excesses, upholding the rule
of law and human rights. When introducing anticipatory bail in Nepal, it's important to remember that it should
be granted only in exceptional circumstances. This includes situations where the court believes the applicant
has been falsely implicated and will cooperate with the trial and not misuse their freedom. Because
anticipatory bail is an extraordinary measure, it should be reserved for cases of entirely false accusations or
politically motivated harassment. It should not be granted to repeat offenders. Furthermore, anticipatory bail
should not be granted for bailable offenses, even if the accused fears arrest.

V. Conclusion:

The introduction of anticipatory bail within the Nepalese legal system is essential for protecting individual
liberty and preventing possible miscarriages of justice. This provision is critical for safeguarding the
fundamental rights of citizens, ensuring the integrity of the judicial system, and avoiding unjust arrests or

32 K. Jagdish v. Dy. S.P., 1985(1) Crimes 41.

33 Arun SHaram vs State of Assam, 1986

34 2013(4) Crimes10 P& H

35  Shyam Sunder Beri Wala v. State, 82 C.W.N 428 (430-431)
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custodial abuse. Given Nepal's unique challenges, anticipatory bail is necessary to support the rule of law,
protect human rights, and prevent arbitrary detention, especially in cases involving dissidents, activists, or
marginalized groups who may face political or personal vendettas. Anticipatory bail would act as a preventive
tool against wrongful arrests before the validity of the allegations is determined. It would also protect
individuals from the harsh realities of pre-trial detention, such as overcrowded and inadequate prison
conditions. By enabling individuals to seek judicial intervention proactively, anticipatory bail would align with
constitutional guarantees of life and personal liberty, as well as the principles of due process and the
presumption of innocence. This is particularly important in cases where police have wide discretion in non-
bailable offenses. However, the implementation of anticipatory bail must be carefully managed, with strict
safeguards and guidelines to prevent abuse. It should be granted only after a thorough assessment of the case,
considering the nature of the offense, the applicant’s criminal history, the likelihood of cooperation with the
investigation, and the risk of tampering with evidence or influencing witnesses. Clear criteria and procedures
should be established through comprehensive legislation to ensure fair and consistent application. Nepal can
learn from jurisdictions that have successfully integrated anticipatory bail, adapting these practices to fit its
legal and socio-cultural context. This requires collaboration with legal experts, human rights groups, and other
stakeholders to find the right balance between individual rights and justice administration. Incorporating
anticipatory bail, Nepal would demonstrate its commitment to protecting fundamental rights, preventing
miscarriages of justice, and aligning with international standards in criminal law, provided it is backed by
strong safeguards, clear processes, and ongoing oversight to ensure proper implementation and prevent misuse.
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Towards Contextual Justice:
Assessing Practicability of Romeo Juliet Clause
in Statutory Rape Law in Minors in Nepal

- Aastha Dhungel' & Ram Prasad Dhungel®

Abstract

Rape is a grave violation of personal dignity and integrity, and its prevention is a fundamental responsibility
of the State especially when vulnerable groups such as women, children, and persons with disabilities are at
risk. Nepal’s Statutory Rape Law, based on strict liability, reflects this protective mandate. However,
increasing cases of consensual sexual relationships between minors (aged 15—18) challenge the rigid
application of this law, which treats all such acts as criminal regardless of consent and changing context. To
assess the relevance of a Romeo and Juliet Clause in Nepal’s Statutory Rape Law, a cross-sectional mixed-
method study was conducted. The study included 200 students (+2 and bachelor’s levels), 50 parents from
Gokarneshwor Municipality ward no. 5 and 7, and legal stakeholders: a police from District Police Range,
Kathmandu, a public prosecutor from Kathmandu District Attorney Office, Kathmandu; 10 defense lawyers;
and an adjudicator from Kathmandu District Court, where the study was conducted in two phases. Findings
indicate societal and legal perspective on existing Statutory Rape law in Nepal. The majority of respondents,
both public and legal, viewed the current law as overly punitive in cases of consensual relationships between
minors nearing adulthood. Most supported either exempting both parties or providing lesser punishment,
particularly to male adolescents. In this context, the introduction of a Romeo and Juliet Clause is both relevant
and necessary. It reflects the principles of contextual justice by aligning legal responses with the knowledge
and opinion reflecting lived realities of adolescents, ensuring protection without criminalizing consensual
behavior. Such reform would enable a more balanced and just application of Statutory Rape provisions in
Nepal.

Keywords: Romeo Juliet Clause, Statutory Rape, Contextual Justice, Minors

1. General Background

Crime is as old as human civilization. Crime has been an integral part of human society since the time they
begin to live in a group. In other words, crime and society are intertwined with each other in such a way that
the change in one does not leave other unchanged. Society is never static and crime being matter of social
definition changes with the society. The process of change is continuous in nature as both crime and society
are dynamic phenomenon changing temporally and spatially. Therefore, society defines crime through
criminal law with the change in social perception, economic development and standard of living.? But there

1 The author Aastha Dhungel, Attorney-at-law, is currently pursuing LLM in Business and International Trade Laws from Kathmandu School of Law,
having previously obtained B.A.LLB. degree with a specialization in Criminal Law from the same institution.

2 The author Ram Prasad Dhungel, Attorney-at-law, has obtained M.A. (Sociology) and Bachelors in Law (TU).

3 Madhav Prasad Acharya & Ganesh Bahadur Bhattarai, Criminology Penology, Bhrikuti Academic Publications, Kathmandu, 2nd edition, 2022, p. 11.
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are certain crimes like theft, murder, robbery, rape which has been evident from ancient documents to have
existed since thousands of years ago.*

In the realm of social definition of crime, it can be broadly categorized as mala in se and mala prohibita. An
act is said to be mala in se “when it is inherently and essentially evil, that is, immoral in its nature and injurious
in its consequence, without any regard to the fact of its being noticed or punished by the law of the state”?
whereas mala prohibita means “a wrong prohibited; a thing which is wrong because prohibited; an act which
is not inherently immoral, but becomes so because its commission is expressly forbidden by positive law”. It
can be inferred that mala in se crimes are closely linked to the fundamental aspects of human dignity, liberty,
and life of a person, therefore it holds a universal character, as no nation permits disregard for the rights and
inherent dignity of individuals.” The offence of rape is not only a crime against an individual but has
detrimental effects on the society. Therefore, the offence of rape being mala in se has a universal jurisdiction.

No doubt offence of rape is a mala in se crime, but the definition and elements of the rape has been subjected
to change as per the changing context and time in the society. In general, mens rea of rape remains unchanged
but the actus reus of rape has been expanded. Though the crime is heinous, what elements it constitutes is
always a social matter to discuss.® The judicial trend in Nepal has shown the changing definition of act rape
and accordingly the definition of rape has been changed in the law as per social context. No penetration does
not equate to no rape, when a victim is minor’; Not only penile penetration but any other object with sexual
intention performs vaginal/oral/anal penetration amounts to rape!®; The consent obtained by force, coercion,
fraud, misrepresentation, undue influence, violence, constraints, threat or surprise cannot be considered to be
consent in rape!l, are some notable instances on how the definition of rape in law changes with changing
context in the society and are useful in law amendments. Therefore, the changing context of society is an
important aspect to consider even in mala in se crimes.

2. Introduction

Etymologically, the term ‘rape’ originates from the Latin word ‘rapere’, which means to forcibly seize or
take.!? Rape is a form of sexual assault involving non-consensual sexual activity, including penetration. It can
occur through force, threats, abuse of power, or when someone cannot provide consent due to factors like
unconsciousness, disability, or being underage.!®* There is no universal definition of rape. But rather the
definition of rape is complex and has been evolved over the time. But today, rape is considered to be a heinous
crime against an individual having social consequences. It is considered to be physical, social, and
psychological attack on the victim, her family, society and human civilization at large.'*

4 Thomas J. Gardner & Terry M. Anderson, Criminal Law, Wadsworth, Cengage Learning, USA, 11th edition, 2012, p. 4.

5  Mark S. Davis, ‘Crimes Mala in Se: An Equity-Based Definition’, Criminal Justice Policy Review p. 270, volume 17:3, 2006, p. 271, available at
https://doi.org/10.1177/0887403405281962, accessed on 7 June 2025.

6 Ibid., p. 271.

7  Bishal Bajgain, ‘AN OVERVIEW OF MALA IN SE CRIME AND MALA PROHIBITA CRIME IN NEPAL’, International Journal of Advanced
Legal Research, volume 4:1, available at https:/ijalr.in/volume-1/issue-4/an-overview-of-mala-in-se-crime-and-mala-prohibita-crime-in-nepal-by-
bishal-bajgain/, accessed on 7 June 2025.

8  Alok Atreya et.al, ‘An alarming rise in rape in Nepal: A 20-year review’, Medico-Legal Journal p. 1, 2021, p. 3, available at
https://doi.org/10.1177/0025817221992630, accessed on 8 June 2025.

9  Nepal Government v. Tek Bahadur Kshetry, NKP 2066 (2009), volume 5, Decision no. 8142, p. 743; Nepal Government v. Soharath Kha, NKP 2075
(2018), volume 7, Decision no. 10049, p. 1309.

10 Lakpa Sherpa v. Nepal Government, NKP 2073 (2016), volume 9, Decision no. 9684, p. 1173.

11 Ibid, Sandeep Nepali v. Narayan Nepali, NKP 2075 (2019), volume 12, Decision no. 10148, p. 2196.

12 “Word History of rape’, Merriam-Webster Dictionary, available at https://www.merriam-webster.com/dictionary/rape#word-history, accessed on 9
June 2025.

13 Pradeep Kumar & Ravi Prakash, ‘Is rape crime or curse: issues, challenges and management’, The International Journal of Indian Psychology p. 118,
volume 8:4, 2020, p. 118, available at https:/ijip.in/wp-content/uploads/2020/11/18.01.017.20200804.pdf, accessed on 9 June 2025.

14 Ibid, p. 118.
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Rape, being a heinous crime is penalized in every country. Though every jurisdiction has its own unique
definition to rape depending on national and cultural boundaries, the core essence of the offense of rape i.e.
physical invasion of a sexual nature committed on a person without the consent or against the person who is
unable to give reasonable consent remains unchanged. For instance, in the context of armed conflict including
war, rape has been defined within the international community as a crime against humanity and an integral
component of genocide if it is part of a widespread or systematic practice. '’

Understanding the essence of rape law, it is clear that age and consent of female are the two prime factors that
distinguish whether questioned sexual activities amounts to rape or not. To be specific, age has the important
role in understanding one aspect of Statutory Rape. Statutory Rape can be defined as non-forcible sexual
intercourse with a person who is not yet old enough to legally give consent for sex.!® Statutory Rape requires
no element of consent to be proven because unlike rape, the crime of Statutory Rape acknowledges that the
action of victim may appear to be consensual. But Statutory Rape still is considered as offence of rape because
the essence of crime is then not consent of victim but the state’s responsibility to protect those who, because
of youth and lack of maturity, are unable to protect themselves from an imprudent decision to engage in the
sexual activity.!”

In the course of evolution, the elements constituting Statutory Rape law have changed that introduced some
exceptions in Statutory Rape law in the world. Among which, Romeo Juliet Clause is one of the exceptions.
William Shakespeare’s famous play ‘Romeo and Juliet’ which portrayed a love story and consensual sexual
relationship between a 16 years old boy and 13 years old girl which would amount to rape/sex offense in many
jurisdiction today. The concept of Romeo Juliet law has been derived from it.'®* Romeo and Juliet laws aim to
reduce or eliminate penalties in cases where the couple’s age difference is small and the sexual contact is
considered Statutory Rape solely due to the lack of legal consent.!® The primary aim of the Romeo and Juliet
law is to differentiate between coerced sexual relationships involving pedophiles and consensual sexual
activities between teenagers. It seeks to prevent adolescent sexual behavior from being classified as a criminal

offense.?’

The Statutory Rape law in Nepal has protected minor girls only but the cases of consensual sexual (romantic)
relation between teenagers (where both male and female are minors) are increasing and are sub-judice before
different courts in Nepal, and our law has not imagined this situation. As a result, many minors (male) only
are prone to be punished under Statutory Rape law where male and female may not have remarkable age
difference and where in romantic relationship under questioned sexual activity. In such a situation, Romeo
Juliet Clause has been introduced and practiced in many jurisdictions as an exception to Statutory Rape law
where the consensual sexual intercourse in between minors of close-in-age get the exemption from Statutory

15  Karina Eileraas, ‘Rape, Legal Definitions of’, Encyclopedia of Women in Today's World p. 1, SAGE Publication, 2012, p. 3, available at
https://study.sagepub.com/sites/default/files/Ch09_Legal%20Definitions%200f%20Rape.pdf, accessed on 9 June 2025.

16  Jake Tover, ““FOR NEVER WAS A STORY OF MORE WOE THAN THIS OF JULIET AND HER ROMEO”—AN ANALYSIS OF THE
UNEXPECTED CONSEQUENCES OF FLORIDA’S STATUTORY RAPE LAW AND ITS FLAWED “ROMEO AND JULIET” EXCEPTION’,
Nova Law Review p. 145, volume 38:1, 2013, p. 147, available at https://nsuworks.nova.edu/cgi/viewcontent.cgi?article=1018&context=nlr, accessed
on 10 June 2025.

17 Catherine L. Carpenter, ‘On Statutory Rape, Strict Liability, And The Public Welfare Offense Model’, American University Law Review p. 313,
volume 53:2, 2004, pp. 334-336, available at https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1093&context=aulr, accessed on
10 June 2025.

18  Janith Jayasinghe, ‘Underage marriage and Romeo-Juliet Law’, Online Law Master, 2023, available at https://onlinelawmaster.com/underage-
marriage-and-romeo-juliet-law/, accessed on 12 June 2025.

19 “Romeo and Juliet” Laws — What They Mean For Our Teens’, Illinois Voices for Reform, 2010, available at
http:/ilvoices.org/uploads/3/4/1/6/34164648/fact_sheet - romeo_and_juliet.pdf, accessed on 12 June 2025.

20  Jayasinghe (n 16)
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Rape. Therefore, the author aimed to assess practicability of Romeo and Juliet Clause in Statutory Rape law
for minors in Nepal.

3. Concept and Historical Development of Statutory Rape Law

Statutory Rape laws are meant to protect young people from sexual activity that may be coercive or harmful,
even if it is not forceful.?! Statutory Rape is the term used to describe non-consensual sexual intercourse with
a person who is below the age of consent. Age of consent varies in different jurisdiction even within a State
depending on different factors like geography, culture, and societal norms, social, religious and political
interests®2.

The history of Statutory Rape law can be traced back to 1275 AD when England established its Statutory Rape
law, setting the age of consent at 12 years (Statute of Westminster I, [1275]) which was later lowered to 10
years in 1576. The American colonies adopted similar laws from England, with the age of consent usually
being set at either 10 or 12 years.?* With the British Colonization in India, the age of consent at 10 years was
codified in the Indian Penal Code (IPC) drafted by Lord Thomas Babington McCaulay and introduced in 1860.
Since age of consent law in India originated from colonial notions that viewed women as property. Prior to
marriage, a woman was considered the property of her father, and after marriage, she became the property of
her husband.?* In legal history of Nepal, National Code, 1854 (Muluki Ain, 1910) included the Statutory Rape
where age of consent was fixed to be 11 years.?> The provision of Statutory Rape Law was later elaborated
and improvised in Muluki Ain, 2020 with some amendments and is incorporated in National Penal Code, 2017.

The purpose of Statutory Rape law has changed over time and has included: property crime (where chastity of
a girl was considered to be property of her father then husband)?®, protecting a women’s marriageability,
welfare reform, reducing teen age pregnancy, reducing the spread of sexually transmitting diseases, and
protecting adolescents from predatory adults.?’

4. Legal Provisions of Statutory Rape in Nepal
National Penal Code, 2017 has defined ‘rape’ as the following acts:
Sexual intercourse with an adult women without consent®3
b. Sexual intercourse with girl below 18 years with or without consent?

where, Consent obtained after torture, undue influence, fear, misrepresentation, intimidation,
incarceration or abduction, or taking a hostage, at the state of disturbed consciousness> shall not be
considered consent.

21 Sarah Koon-Magnin & R. Barry Ruback, ‘The perceived legitimacy of statutory rape laws: the effects of victim age, perpetrator age, and age span’,
Journal of Applied Social Psychology p. 1918, vol. 43, 2013 available at https://doi.org/10.1111/jasp.12131, accessed on 13 June 2025.

22 Amita Pitre & Lakshmi Lingam, ‘Age of consent: challenges and contradictions of sexual violence laws in India’, Sexual and Reproductive Health
Matters p. 461, vol. 29:2, 2021, p. 464 available at https://doi.org/10.1080%2F26410397.2021.1878656, accessed on 13 June 2025.

23 Carolyn Cocca, ‘Statutory Rape’, The Encyclopedia of Juvenile Delinquency and Justice, 2017, p. 1, available at 10.1002/9781118524275.ejdj0049,
accessed on 13 June 2025.

24 Ibid., pp. 464-465

25  Sandesh Shrestha, ‘Muluki Apradh Samhitama Jabarjasti Karani Sambandhi Vyavasta: Ek Tipani’, Office of Attorney General, 2077 (2020), p. 172.

26 Tover (n 14), p. 148.

27  Meridith Anne Spencer, Statutory Rape: Policies, Offense Characteristics and Clearance rates, Degree of Doctor of Philosophy, School of
Criminology & Justice Studies, The University of Massachusetts Lowell, August 2019, p. 1, available at
https://search.proquest.com/openview/f4a5f9d589ca2011b10cdfb51dd09b69/1.pdf?pq-origsite=gscholar&cbl=18750&diss=y, accessed on 15 June

2025.
28  Muluki Aparadh Samhita 2074 (National Penal Code 2017), s. 219(2)
29  Ibid.

30 Ibid., s. 219(2) Explanation (a), (b)
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c. Oral or anal penetration®!
d. Partial penetration at anus/mouth/vagina®
e. Inserting any object other than penis into vagina33

Similarly, the Supreme Court of Nepal has laid down and institutionalized the following three
elements as prime elements of rape offenses®*:

Intention to commit rape (mens rea)
b. Actus reus of rape as defined by law

c. Absence of consent from victim; if consent is obtained by undue means, at state of disturbed
consciousness, by using force, coercion, undue influence, misrepresentation or use of force or
kidnapping or hostage taking is invalid.

The legal provision of Statutory Rape in Nepal can be traced in Section 219(2) of National Penal Code, 2017
where the law has explicitly mentioned that sexual intercourse with girl below 18 years with or without consent
to be considered as rape*®. The person committing the offence as mentioned in Sub-section (2) of Section 219
of National Penal Code is subjected to the punishment of life imprisonment and fine up to Seven Hundred
Thousand Rupees®. Sub-section (3) of Section 226 of National Penal Code, 2017 has provisioned that
unnatural sexual intercourse with a child with or without consent also amounts to Statutory Rape.3’

The Supreme Court of Nepal has laid down the guidelines for adjudicating rape cases where different steps
are mentioned to adjudicate the rape cases®® and in case of minor in conflict of law a separate guideline has
been laid down.* Similarly, The Supreme Court of Nepal has laid down the principle and also institutionalized
that sexual intercourse with minor (girls) with consent amounts to Statutory Rape in number of cases™.

Nepalese legal system has recognized the person who has not completed the age of eighteen to be children.*!
In the case where children (i.e. under 18 years) commits the offence (even Statutory Rape per se), the child in

31  Muluki Aparadh Samhita 2074 (National Penal Code 2017), s. 219(2) Explanation (c)

32 Ibid.

33 Ibid.

34  Lakpa Sherpa v. Nepal Government, NKP 2073 (2016), volume 9, Decision no. 9684, p. 1173; Suman Pahari v. Nepal Government, NKP 2074
(2017), volume 4, Decision no. 9801, p. 739; Nepal Government v. Arjun Koirala, NKP 2076 (2019), volume 5, Decision no. 10264, p. 963; Devlal
Shrestha v. Nepal Government, NKP 2076 (2020), volume 12, Decision no. 10400, p. 2500.

35  Muluki Apradh Samhita 2074 (National Penal Code 2017), s.219 (2) mentions that: Where a man has sexual intercourse with a woman without her
consent or with a girl child below eighteen years of age even with her consent, the man shall be considered to commit rape on such woman or girl
child.

Explanation: For the purposes of this Chapter,-

(a)  Consent obtained by way of coercion, undue influence, intimidation, threat, misrepresentation, or kidnapping or taking of hostage shall not be
considered to be consent,

(b)  Consent obtained at the time of being of unsoundness of mind shall not be considered to be consent,

(c)  The penetration of penis into anus or mouth, penetration of penis, to any extent, into anus, mouth or vagina, insertion of any object other than penis
into vagina shall also be considered to be rape.

36 Ibid., s. 219(3), (3A)

37  Muluki Apradh Samhita 2074 (National Penal Code 2017), s. 226(3)

38  Karani Sambandhi Kasurko Sajaya Nirdharan Sambandhi Samanya Margadarshan 2075 (General Guideline for Adjudicating Sexual Offense)

39  Kasurdar Balbalikako Sajaya Nirdharan Sambandhi Samanya Margadarshan 2075 (General Guideline for Adjudicating Minor Offenders)

40  Vishnu Adhikari v. Chakra Bahadur Chalaune, NKP 2063 (2006), volume 2, Decision no. 7652, p. 232; Bhim Bahadur Pokherel v. Lekh Bahadur
Thapa, NKP 2063 (2006), volume 4, Decision no. 7682, p. 462; Bishwo Kumar Das v. Nepal Government, NKP 2063 (2006), volume 7, Decision no.
7728, p. 857; Rana Bahadur Kumal v. Nepal Government, NKP 2064 (2008), volume 11, Decision no. 7900, p. 1462; Arjun Bahadur Pandey v. Nepal
Government, NKP 2065 (2008), volume 1, Decision no. 7923, p. 110; Nepal Government v. Muwarkamir Mushalman, NKP 2067(2010), volume 9,
Decision no. 8466, p. 1588; Nepal Government v. Shankar B.K., NKP 2069 (2012), volume 6, Decision no. 8844, p. 940; Badri Khatri v. Nepal
Government, NKP 2071 (2014), volume 6, Decision no. 9186, p. 879; Lok Bahadur Karki v. Nepal Government, NKP 2072 (2015), volume 2, Decision
no. 9346, p. 263; AmarBahadur Bogati v. Nepal Government, NKP 2073 (2016), volume 6, Decision no. 9623, p. 1198; Nepal Government v. Soharat
Kha, NKP 2075(2018), volume 7, Decision no. 10049, p. 1303; Nepal Government v. Deepak B.K., NKP 2076 (2019), volume 6, Decision no. 10292,
p. 1233.

41  Balbalika Sambandhi Ain 2075 (The Act Relating to Children 2018), s. 2(j)
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conflict of law is liable to the punishment as per his age category as mentioned in Section 36 of The Act

Relating to Children 2018 and Section 45 of National Penal Code where:

1. A person below 10 years is not liable for punishment*2,

2. A person who is ten years of age or above ten but below fourteen years of age, such person may be
sentenced to imprisonment for a maximum of six months or sent to a reform home for a maximum of
one year in lieu of such imprisonment®,

3. A person who is fourteen years of age or above fourteen but below sixteen years of age commits any
offence punishable by imprisonment, such person shall be liable to half the punishment imposable by
law on a person who has attained majority**.

4. A person who is sixteen years of age or above sixteen but below eighteen years of age commits any
offence punishable by imprisonment, such person shall be liable to two-thirds of the punishment
imposable by law on a person who has attained majority*’.

5.  Romeo Juliet Law and It’s Applications

Romeo Juliet Clause is an exceptional provision to lessen or eliminate the penalties for young people
recognizing and accepting the reality that sex between two young people is in some way less punishable than
sex between a young person and an adult.*® The emergence of Romeo Juliet Clause as exceptional clause in
Statutory Rape law can be traced in the following foundations:

a.  Gender discrimination in Statutory Rape law*’ where only men are found guilty of Statutory Rape when
both are minors and involve in consensual sexual relationship.

b.  Changing sexual behaviors among teenagers*® through influence of social media, easy accessibility of
internet and other social factors.
c. In cases involving consensual sex among teenagers relatively close in age, it is difficult to classify the

actual act of sex as rape and the elder teen as a ‘sex offender’*.For this reason, today many jurisdictions
like Canada®®, France®!, Italy*?, the United States of America®, Australia®* and Sweden®> have Romeo

42 Balbalika Sambandhi Ain 2075 (The Act Relating to Children 2018), s. 36(1); Muluki Apradh Samhita 2074 (National Penal Code 2017), s. 45(1)

43 Balbalika Sambandhi Ain 2075 (The Act Relating to Children 2018), s. 36(2); Muluki Apradh Samhita 2074 (National Penal Code 2017), s. 45(2)

44  Balbalika Sambandhi Ain 2075 (The Act Relating to Children 2018), s. 36(3); Muluki Apradh Samhita 2074 (National Penal Code 2017), s. 45(3)

45  Balbalika Sambandhi Ain 2075 (The Act Relating to Children 2018), s. 36(4); Muluki Apradh Samhita 2074 (National Penal Code 2017), s. 45(4)

46  Emily J. Stine, “When Yes Means No, Legally: An Eighth Amendment Challenge to Classifying Consenting Teenagers as Sex Offenders’, Depaul
Law Review p. 1169, volume 60:4, 2011, p. 1184, available at https://via.library.depaul.edu/cgi/viewcontent.cgi?article=1 159&context=law-review,
accessed on 18 June 2025.

47  Tover (n 14), p. 149.

48  Ibid, p. 150.

49  Stine (n 44), p. 1197.

50  InCanada, the age of consent is 16 years old. But 14- and 15-year-olds can legally agree if their partner is within five years of age. 12- and 13-year-
olds can consent if their partner is two years older. No authority, dependency, or exploitation should be present for the consent to count.

51  The age of consent in France is 15 years old under typical circumstances and 18 when the sex act is with a relative or person who holds ‘legal or
factual authority’ over the under-aged participant. France has a Romeo and Juliet clause, which removes liability when a person under the age of 15
has sex with someone who is within five years of their age.

52 The age of consent in Italy is 14 years old, and rises to 16 when one participant is in a position of authority or influence over the other Italy does
have a close-in-age rule where 13-year-olds can legally consent to partners who are less than three years older (or younger).

53 The age of consent in the United States varies from 16 to 18 years old depending on the state. Twenty-six states have ‘Romeo and Juliet’ laws, or
close-in-age laws, legalizing sexual activity between under-aged participants if they are close enough to one another in age. The maximum age gaps
in these laws vary by state.

54  The age of consent in Australia varies from 16 to 17 years old. Several jurisdictions have close-in-age exemptions, which also vary depending upon
the territory.

55  The age of consent in Sweden is 15 years old, and rises to 18 if the potential offender is a parent or occupies some other position of power or trust
over the under-aged person (teacher, clergy, foster parent, coach, etc.). Sweden has a close-in-age law that can exempt those who have sexual contact
with a partner under the age of 15, but who are themselves no more than three years older than said partner.
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Juliet Clause®. But the approaches on these jurisdictions varies where in instances, the law exempts
young defendants from the statute in some cases. In other cases, the perpetrator must be significantly
older than the victim to be covered by the statute. While in other instances, the law combines both criteria,
excluding individuals under a certain age and within a specific age range of the victim.’” Whatever be
the approaches, they thrive for a common goal i.e. to eliminate unintended consequences—such as a
lifetime inclusion on sex-offender registries for young people convicted of less-serious infractions.>®

The Romeo Juliet Law is a law that aims to address the issue of underage sex among late teenagers, who are
nearing adulthood. It seeks to differentiate between consensual teenage sex and forced sexual relationships,
by ensuring that the punishment does not fit the crime. The primary objective is to prevent adolescent sexual
behavior from being treated as a criminal offense. It recognizes that adolescents have the right to engage in
healthy sexual behavior, and that such behavior is a normal part of their development from adolescence to
adulthood.

Though there is no explicit Romeo Juliet Law, but the Courts from different States tend to iterate the law in
different decisions.” Nepal is also no exception as some of the decisions from Supreme Court of Nepal has
mentioned or cited Romeo Juliet Law in interpretation of the case involving minors engaged in a consensual
sexual relationship® indicating the necessity of affirmative defenses in such regards.

6. Practicability of Romeo Juliet Clause in Statutory Rape Law in minors in Nepal

The study adopted a mixed-method approach to assess the practicability of incorporating a Romeo and Juliet
Clause into Nepal’s Statutory Rape Law, particularly in cases involving consensual relationships among
adolescents (15-18 years). The research focused on two core areas: (i) the knowledge and opinion of
adolescents, young adults, and parents (with at least one adolescent child) regarding the existing Statutory
Rape provisions; and (ii) the legal perspectives of key stakeholders within the justice system, including police
officers, public prosecutors, defense attorneys, and adjudicators. To examine the knowledge and opinion of
adolescents and young adults, a sample of 200 students from +2 and bachelor’s level programs in two
randomly chosen colleges located in Gokarneshwor Municipality, Wards No. 5 and 7. Additionally, insights
from parents with at least one adolescent child were gathered to contextualize societal perspectives. Legal
perspectives were obtained through qualitative interviews with key justice sector stakeholders: police officer
from District Police Range, Kathmandu, public prosecutor from the Kathmandu District Attorney Office, ten
defense lawyers, and judge from the Kathmandu District Court.

56  ‘Age of Consent by Country 2023, World Population Review, available at https://worldpopulationreview.com/country-rankings/age-of-consent-by-
country, accessed on 18 June 2025.

57  Caitlyn Silhan, ‘The Present Case Does Involve Minors: An Overview of the Discriminatory Effects of Romeo and Juliet Provisions and Sentencing
Practices on Lesbian, Gay, Bisexual, and Transgender Youth’, Tulane Journal of Law & Sexuality p. 97, volume 20, 2011, p. 107, available at
https://journals.tulane.edu/tjls/article/view/2845, accessed on 20 June 2025.

58  Ibid, pp. 107-108.

59  Teddy Bear Clinic for Abused Children & Another v. Minister of Justice and Constitutional Development & Another (South Africa) 2013 (12)
BCLR 11429 (CC) where the Court held that “criminalizing consensual sex or sexual activity between adolescents aged 12-15 violated their rights to
privacy, bodily integrity and dignity”; S. Veradarajan Vs. State of Madras (India) A.LR. 1965, SC (952) 2 CrCj 33 where the Court observed that “A
girl who was on the verge of attaining majority, voluntarily left her father’s house, arranged to meet the accused at a certain place and went to the
sub- registrar’s office, where the accused and the girl registered an agreement to marry, there was no evidence whatever the accused had taken her
out of the lawful guardianship of her parents, there was no active part played by the accused to persuade her to leave the house. It was held that no
offense under this section was made out.

60  Tika alias Chetan Lawati v. Nepal Government, Supreme Court, Case no. 075-CR-1915, pp. 21-22; Santosh Yadav v. Nepal Government, Supreme
Court, Case no. 075-CR-2638
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6.1 Societal Perspective on Practicability of Romeo Juliet Clause in Nepal

6.1.1 Quantitative Information from Students

The quantitative data collected from 200 respondents (i.e. 100 respondents from +2 students and bachelors’
level students) had been categorized into two further sections namely: Socio-demographic information of
respondents and Knowledge and opinion about existing Statutory Rape Law in Nepal.

Section I: Socio-demographic Information of the Respondents
Table 3 Socio-demographic Information of Respondents
(n=100,100)

(nl1: Number of responses)

Socio-demographic information of respondents +2 Students Bachelors’ level
Students
Description Characteristics Count Percentage Count Percentage
Age 15-18 years 94 94 0 0
19-22 years 6 6 36 36
23-26 years 0 0 64 64
Gender Male 51 51 50 50
Female 49 49 50 50
Ethnicity Brahmin 23 23 44 44
(Others* for +2: Thakuri (1) and Chbhetri 18 18 28 28
Kirant (2)) Newar 13 13 15 15
(Others* for Bachelor: Tharu) Janajati 39 39 7 7
Dalit 4 4 5 5
Others* 3 3 1 1
Relationship Status Single 57 57 68 68
In a relationship 43 43 28 28
Married 0 0 4 4
Knowledge and opinion about existing Statutory Rape Law in +2 Students Bachelors’ level
Nepal Students
Description Characteristics Count  Percentage Count  Percentage
Necessity of consent before Yes 82 82 92 92
sexual intercourse
No 18 18 8 8
Opinion on consent Freely giving verbal 71 48.6 80 48.8
(n1=146, 164) (+2) communication
(Others*: Don’t Know) Giving non-verbal cues 20 13.7 40 24.4
Voluntary 27 18.5 29 17.6
Capacity 26 17.8 15 9.2
Others* 2 14 0 0
Legal age for consent for sexual Above 16 years 9 9 1 1
intercourse Above 18 years 40 40 78 78
Above 20 years 30 30 14 14

Don’t know 21 21 7 7
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Knowledge on considering Yes 13 13 16 16
consensual sexual intercourse as
rape
No 87 87 84 84
Opinion on considering sexual Yes 62 62 69 69
intercourse in consent with legal
age of consent as crime to be
right No 38 38 31 31
Knowledge on Statutory Rape Yes 46 46 63 63
Law
No 54 54 37 37
Opinion on Statutory Rape Law Yes 4 4 43 43
to be right
No 96 96 57 57
Opinion on necessity to amend Yes 96 96 57 57
Statutory Rape Law in Nepal
No 4 4 43 43
Reasons for amending Statutory Law being gender 50 443 31 28.4
Rape Law in Nepal discriminatory
(n1=113,109) (+2) Consensual sex is not rape 9 7.9 18 16.4
Protecting young couples 7 6.2 9 8.3
Change in sexual behavior 12 10.6 8 7.4
of adolescents
Increased sex education 14 12.4 9 8.3
Encourage reporting only in 8 7.1 10 9.2
abusive situations
Punishment only for male 9 7.9 22 20.2
Others 4 3.6 2 1.8
Opinion on possible amendment Punish both minor boy and 28 29.2 21 36.8
in Statutory Rape Law in Nepal girl
(n1=96, 57) No punishment for any 41 42.6 17 29.8
adolescents if the
relationship is consensual
Less punishment to both if 21 21.8 10 17.5
the act is consensual
Reduce legal age of consent 3 32 6 10.5
Others 3 3.2 3 5.4

The variables like age, gender and ethnicity were collected under socio-demographic information of
respondents. The results of respondents under socio-demographic characteristics are illustrated in Table No.
1. Among the respondents of +2 category (n=100), majority of respondents (94%) were in between 15-18
years and six percent (6%) of respondents were in between 19-22 years. Among Bachelors’ level students
(n=100), more than half of the respondents (64%) were in between 23-26 years, thirty four percent (36%)



95 Towards Contextual Justice

respondents were in between 19-22 years. Almost equal respondents from both +2 and Bachelors’ category
were female. Among the respondents from +2 students 51% were male while 49% were female. Similarly,
equal respondents i.e. 50% male and 50% female were from Bachelors’ level students.

Regarding ethnicity, most of the respondents (39%) were from Janajati ethnic background in +2 category
followed by Brahmins (23%), Chhetri (18%), Newar (13%) Dalit (4%) while 44% of respondents from
Bachelors’ category were Brahmin followed by Chhetri (28%), Newar (15%), Janajati (7%) and Dalit (4%).
In case of relationship status, more than half of respondents were single (57%, 68%). Similarly, 43% of +2
students were in a relationship where 28% of Bachelors’ level students were in a relationship.

Section II: Knowledge and Opinion about Existing Statutory Rape Law in Nepal
Table 2 Knowledge and Opinion about Existing Statutory Rape Law in Nepal
(n=100,100)
(n1: Number of responses)

Table No. 2 represented knowledge and opinion of respondents about existing Statutory Rape law in Nepal.
Majority of respondents from +2 and Bachelors’ category (82%, 92%) responded that consent is necessary to
have sexual intercourse. Regarding opinion on consent from respondents from +2 category, 48.6% of
responses considered freely giving verbal communication followed by voluntary (18.5%), capacity (17.8%),
giving non-verbal cues (13.7%) as consent. Similarly, 48.8% of responses from Bachelors’ level respondents
considered freely giving verbal communication, 24.4% responses were in favor of giving non-verbal cues,
17.6% responses considered voluntary as consent while 9.2% of responses considered capacity as consent.

In regard to legal age for consent for sexual intercourse, 40% of respondents from +2 category responded the
legal age for consent is above 18 years, 30% of respondents considered above 20 years to be legal age of
consent, 21% of respondents responded that they didn’t know the legal age of consent. From Bachelors’ level
category, 78% of respondents responded that the legal age for consent for sexual intercourse is above 18 years.
Majority of respondents from both the categories (87%, 84%) considered that the consensual sexual
intercourse is not rape. But more than half of respondents from both categories (62%, 69%) opined that sexual
intercourse in consent with legal age of consent as crime to be right.

Among 54% of respondents from +2 category didn’t know about the Statutory Rape Law of Nepal while 63%
of respondents from Bachelors’ category knew about Statutory Rape Law of Nepal. 96% of respondents from
+2 category opined that Statutory Rape Law is not right while 57% of respondents from Bachelors’ category
denied Statutory Rape Law is right. Similarly, 96% of respondents from +2 category opined that Statutory
Rape Law is to be amended while 57% of respondents from Bachelors’ category opined that Statutory Rape
Law is to be amended.

Among the responses from respondents who opined that Statutory Rape Law to be amended from +2 category,
the reasons for amending Statutory Rape Law were law being gender discriminatory (44.3%), increased sex
education (12.4%), change in sexual behavior of adolescents (10.6%), punishment only for male (7.9%),
consensual sex is not rape (7.9%), encourage reporting only in abusive situations (7.1%), protecting young
couples (6.2%). While, among the responses from respondents who opined that Statutory Rape Law to be
amended from Bachelors’ category, the reasons for amending Statutory Rape Law were law being gender
discriminatory (28.4%), punishment only for male (20.2%), consensual sex is not rape (16.4%), encourage
reporting only in abusive situations (9.2%), increased sex education (8.3%), protecting young couples (8.3%),
change in sexual behavior of adolescents (7.4%).
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The opinion on possible amendment in Statutory Rape Law from +2 category were no punishment for any
adolescents if the relationship is consensual (42.6%), punish both minors (29.2%), less punishment to both if
the act is consensual (21.8%), reduce legal age of consent (3.2%) while majority of responses from Bachelors’
category opined to punish both minor boy and girl (36.8%) followed by no punishment for any adolescents if
the relationship is consensual (29.8%), less punishment to both if the act is consensual (17.5%), reduce legal

age of consent (10.5%).

6.1.2 Quantitative Information from Parents

The quantitative data was collected from 50 parents (having at least a teenage child) from Gokarneshwor

Municipality ward no. 5 and 7.

Table 3 Knowledge and Opinion about Existing Statutory Rape Law in Nepal

(n=50)
(n1: Number of responses)
Description Characteristics Count Percentage
Legal age for consent for sexual intercourse Above 16 years 1 2
Above 18 years 20 40
Above 20 years 17 34
Don’t know 12 24
Knowledge on considering consensual Yes 8 16
sexual intercourse as rape
No 42 84
Opinion on considering sexual intercourse Yes 12 24
in consent with person below legal age of
consent as crime to be right No 38 76
Knowledge on Statutory Rape Law Yes 26 52
No 24 48
Opinion on Statutory Rape Law to be right Yes 5 10
No 45 90
Reason on Statutory Rape Law to be right Reducing teenage pregnancy 2 25
(n1=8) Female being prestige of the 1 12.5
family
State’s responsibility to protect 3 37.5
vulnerable adolescents
Social values 2 25
Opinion on necessity to amend Statutory Yes 45 90
Rape Law in Nepal
No 5 10
Reasons for amending Statutory Rape Law Law being gender 29 30.5
in Nepal discriminatory
(increased false cases) (n1=97) (Others Consensual sex is not rape 27 27.5
increased false cases; law more lenient Punishment only for male 2% 26.5
towards female only)
Change in sexual behavior of 4 4.1

adolescents
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Increased sex education 7 7.2

Encourage reporting only in 2 2.1
abusive situations

Others 2 2.1
Opinion on possible amendment in Punish both minor boy and girl 28 56
. .
Statut(l)ry .Rlape Law in Nepal (Others*: No punishment for any 14 28
counseling; law awareness) adolescents if the relationship is
consensual
Reduce legal age of consent 6 12
Others 2 4
Immediate solution if minor boy and girl File the case 4 8
have sexual relationship Admonish (warning about the 33 66
crime)
Get them married 13 26

Table No. 3 represented knowledge and opinion of respondents about existing Statutory Rape law in Nepal.
Nearly half of respondents (i.e. 40%) opined that the legal age of consent for sexual intercourse is above 18
years followed by above 20 years (34%) and don’t know (24%). 84% of respondents had knowledge that
consensual sexual intercourse is not rape while 76% of respondents opined that sexual intercourse in consent
with person below legal age of consent as crime is not right. Majority of respondents (i.e. 52%) had knowledge
on Statutory Rape Law where 90% of respondents opined that Statutory Rape Law in Nepal is not right. The
reasons for claiming Statutory Rape Law is right were State’s responsibility to protect vulnerable adolescents
(37.5%), reducing teenage pregnancy (25%), social values (25%), and female being prestige of the family
(12.5%).

Around 90% of respondents responded that there is need to amend the Statutory Rape Law in Nepal. The
reasons for amending Statutory Rape Law were law being gender discriminatory (30.5%), consensual sex is
not rape (27.5%), punishment only for male (26.5%), increased sex education (7.2%), encourage reporting
only in abusive situations (2.1%) and others (2.1%) which included increased false cases; law more lenient
towards female only where respondents opined that law should be amended to punish both male and female
(56%), no punishment for any adolescents if the relationship is consensual (28%), reduce legal age of consent
(12%). 66% of respondents opined that admonishment (after warning) is the immediate solution if minor boy
and girl had sexual intercourse in consent while the other opinions were get them married (26%) and file the
case (8%).

6.2 Legal Perspective on Practicability of Romeo Juliet Clause in Nepal

The in-depth interview with key legal authorities: Police, Public prosecutor, Defense Lawyers and Adjudicator
provided the insight on assessing the practicability of Romeo Juliet Clause in Nepal which are presented
thematically below:

6.2.1 Status of Statutory Rape Cases

All of the respondents agreed that the registration of Statutory Rape cases have increased. The overall rape
cases registered from among Kathmandu district in three fiscal years i.e. FY 2077/78, 2078/79 and 2079/80
counts 251, 241 and 213 respectively. Among 213 rape cases in FY 2079/80, the number of rape victim
involving minor girls (below age of 18 years) is 120 and the number of male child (below age of 18 years) as
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offender counts to be 17. The rape case where both minors are involved as an offender and victim, the case is
generally registered through parents, guardians or family members.
“The rape cases where minor victims are involved, parents, institution or guardian register the cases. In some
instances, school, institutions also refer the case of rape where minor girls are victim. The children (victim)
have their say as being rape victim.”
-Voice of Police
“The children (victim) have their say as being rape victim mostly in presence of their parents or guardian.
While, the male child (in conflict of law) claims the act had been in consent. In most of the instances, the
children in conflict of law in rape cases are unknown about the existing legal provisions, having physical
growth and needs, learning from parents or elders (lifestyle where parents and children are compelled to
share rooms) have been the primary reason for commission of rape related crime by the children in conflict
of law.”
- Voice of Police
“Few years back, when a girl runs away with her boyfriend, the family used to file case in human trafficking;
now the trend appears that parents file the case of rape.”
-Voice of Public Prosecutor
“Registration of Statutory Rape cases have increased. During adjudication in almost all of the cases the
accused has been convicted for the offence and sentenced irrespective of age.’
-Voice of a male Defense Lawyer
“The volume of rape cases involving both minors has increased in the Court. Many cases have not yet reached

s

the court. The teenagers meet through social media and get in a relationship and most of them are unknown
about the consequences. Most of the cases involve the late-teenagers and have contacted through social media.
When the family finds about it, files the case about rape and aims at punishing at any cost”

-Voice of Judge

6.2.2 Rationality of Statutory Rape Law (Section 219(2) of National Penal Code)

All the respondents opined that the legal provision is to ensure children’s right to protection from being
exploited and entitled to be protected from any activity which may be harmful to him or her or be obstacle to
his or her education or detrimental to his or her health, physical, mental, moral, social development. Few
respondents added that it is the responsibility of State to protect minors from exploitation.

“The physical, mental, moral and social development is not completed which makes children prone to
exploitation. Since the children are not mature enough to make their own precise decision and cannot give the
consent at their own, the Statutory Rape law provision is aimed at protection of children at large from sexual
exploitation. The exploitation hampers overall physical, mental, moral and social development and hence
caution is to be made by State as its responsibility.”
- Voice of Police
“For physical, mental, social development of children, the law has focused on protecting the children as they
are prone to making mistakes at this age which make them regret later. They are not mature enough to take
decision at their own and easy to manipulate and it is the responsibility of State to protect the children.”
-Voice of Public Prosecutor
“Children are not able to defend themselves like adult and law has accordingly categorized the gravity of
offence against child victim and adult. That is the main reason of Statutory Rape.”
-Voice of a female Defense Lawyer
“Children can be easily manipulated, coerced, influenced; therefore the State has to make law to protect
them”
-Voice of a male Defense Lawyer
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6.2.3 Rationality of Rape Laws Focusing on the Female Victim

All the respondent opined that our society doesn’t view male and female as equal in social values, gender role
and upbringing and therefore, females are at a vulnerable position, so they are to be protected. In addition, half
of respondents from defense lawyers reasoned that prevalence of concept of woman cannot rape man because
of physical strength, social values is also rationality of focusing on female victim. Half of the respondents
from defense lawyers agreed that female being attached to family reputation and prestige is also another
important rationality of rape laws focusing on female victim.

“Nepal is a developing country. Having the societal norms deeply affected the way of grooming male and
female differently, female child are more prone to exploitation. The victim blaming for being victim of crime
(like rape: It must have been your fault for the guy to act in that way against you) by the parents, guardian
and society is the primary reason why the female child has to be focused and law has defined the rape
accordingly. But this does not necessarily mean that male child is not subject of rape. To address this
difference in law between male and female child, a separate clause is to be introduced clarifying the situation
when male child is subjected to rape.”

- Voice of Police

“The children and women are prone to exploitation in our society and risk is more if the person is both minor
and girl. It is the responsibility of State to protect the vulnerable one, therefore, the law has focused on the
female victim on the basis of structure of the society.”
-Voice of Public Prosecutor
“Women’s position in the society and concept that woman cannot rape man is the major rationality for
focusing on female”
-Voice of a male Defense Lawyer
“The society makes victim more victimized due to stigma, female has more detrimental consequences on health
than on male, therefore our law is protective towards female victim.”
-Voice of Judge

6.2.4 Opinion about Statutory Rape Law in Nepal when both minors had sexual relationship in consent
Most of the respondents opined that Statutory Rape Law in Nepal is rigid in case of minors nearing adulthood
and have consensual sexual relationship. In addition, most of the respondents raised the concern about the
social, psychological impacts on male child and his family due to rigidity in law. However, few respondents
responded that the existing legal provision has promoted justice and reasoned that in the rape cases involving
both minors, female are always the vulnerable one.
“In case of consensual sexual activities the law is strict in rape cases. The minor and his family also become
the victim of strict law. The law should focus more on rehabilitative form, counseling both victim and offender
if both minors are involved and act is in consent.”
-Voice of Judge
“The changing environment, access to internet, media, changing lifestyle has contributed in changing sexual
behaviors of children from age 0f 15-16 years. The sexual desirability in adolescents, society being
conservative to discuss about sex and in absence of knowledge of existing law, many minor males are being
convicted as part of blackmail, retaliation, to separate young couples by family.”
-Voice of a female Defense Lawyer
“Daughter being viewed as the prestige of family, when family finds about the daughter engaged in sexual
relationship with someone (considering or without considering social status of caste, economic condition,
religion), files the case of Statutory Rape.”
-Voice of a male Defense Lawyer
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“Law is rigid and tends to control the desire of natural process, society is hesitant to discuss and aware youths
about sex. Therefore, the minors (teenagers) are in relationship and get engaged in sexual activities without
knowing the consequences. Law, here, punishes the mistake as offence”

-Voice of a female Defense Lawyer

“Law is to be based on research of geography, changing sexual behaviors of adolescents, circumstances where
the alleged offence has been committed in cases where minors are involved and had consensual sexual
relationship.”
-Voice of a male Defense Lawyer
“In absence of having legal provision on difference in punishment in terms of gravity, the basket law is applied
irrespective of nature of case. The main reason is the law being rigid; the male child having intercourse in
romantic relationship has been categorized under the rape of same degree where elements of consent lack.”
-Voice of Public Prosecutor

“The reproductive health, the pregnancy issues, societal stigma on victim and family, marriage issues on
minor female has more effect on female than on male. The female has more insecurity in the rape cases,
therefore the law promotes justice protecting female. In case our society is able to provide security and avoid
the instances of victim blaming, accepting the child birth out of wedlock, child birth at young age without
knowing who the father is; then law can be made on equal footing.”

- Voice of Police

6.2.5 Requirement of Amendment in Statutory Rape Law in Nepal
The majority of respondents expressed the view that Nepal’s Statutory Rape Law requires amendments,
particularly in introducing categorization of the offence and allowing interpretative flexibility based on the
gravity of individual cases. However, a minority of respondents held a contrasting opinion, asserting that the
current legal provisions are adequate and do not necessitate any changes.

Nearly half of respondents opined that the existing legal provision is to be amended by reducing legal age of
consent. Some of the respondents responded that the existing legal provision in to be amended by punishing
both minors otherwise the law does not promote justice. A respondent presented the view to reform both
children as per the age as both of them are minors and engaged in consensual sexual relationship. Few of the
respondents added that the law to prevent false or fake cases is to be introduced.

“Yes, the situation where the minors are in equal age and near the adulthood, the law should not be strict and
punish the child in conflict of law harshly. In the case where both minors near their adulthood are involved in
consensual sexual activities, if they are in same age, the law should be made as such that the punishment shall
be suspended. The case of minors with less age gap can have less punishment (1-3 years). The current legal
provision, in case of minors near adulthood and act is in consent, is severe.”

-Voice of Judge

“State gives citizenship at age of 16, completes school education, consider children are capable to vote but
tried to control their natural relation towards sexual desirability through strict law which is being misused.”

-Voice of a male Defense Lawyer

“Research is to be done whether 18 years is a right age for considering a person as a child.”

- Voice of a female Defense Lawyer

“Female mature prior to male and in many cases female have incited to have sexual intercourse but later files
the case. When both are under protective category of State (i.e. minor), punishing one but not the other is not
Sfair.”

-Voice of a male Defense Lawyer

“Clarify more the criteria of consent and focus on rehabilitating minor child in the offences like Statutory
Rape where both have consented and near adulthood”
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- Voice of a female Defense Lawyer
“Instance: A rape committed on victim of 17 years forcefully or under intoxication, differs from a consensual
act between a girl of 17 years and a male of same age (which as per our law is “Statutory Rape”). Here, the
consensual act between two 17 years male and female, there is no requirement to punish such person. Here,
the gravity of offence differs and so the law is to be amended considering the various factors of society.
Otherwise, this can lead to a dangerous situation in the future.”
-Voice of Public Prosecutor
“Having the different upbringing towards male and female and though both consents on having sexual
relationship, the female is only affected at last. For instance: though a girl is in a romantic relationship at age
of 14, she feels guilty about her act at the age of 21. At the point, there will be realization that her act was
childish but society and State should have protected her, someone should have guided her. Therefore, the law
doesn’t require change at present but rather people are to be made aware about law. But the issue of male
child being subject to rape is to be given thought and defined clearly in separate clause in law.”
-Voice of Police

6.2.7 Application of Romeo Juliet Clause in Statutory Rape Law in Nepal
Respondents who acknowledged the need for reform in Nepal’s Statutory Rape Law emphasized the relevance
of introducing a Romeo and Juliet Clause. They argued that such a provision is necessary to prevent late
teenager (male) involved in consensual relationships from being convicted under the same category and
severity as those accused in cases involving coercion or force.

“Since, the existing rape law is rigid and difficult to prove innocence after medical test, many consensual
sexual activities between late teen have become the case of Statutory Rape and been convicted under heinous
crime though the gravity and nature of offence differs. Therefore, this clause is necessity in rape law of Nepal
for late teen having less age difference and nearing age of adulthood if the act is in consent.”

-Voice of Public Prosecutor

“Soil-suited law is to be made considering present situation of adolescents after research. Romeo Juliet Clause
having close-in-age exemption could be an alternative in existing legal provision of Statutory Rape Law in
Nepal.”

-Voice of a male Defense lawyer

“With the introduction of Romeo Juliet Clause the cases of late teenagers involved in consensual sexual
relationship would decrease. The physiological, social, mental effects faced by (teenager) being in prison
(later) would hamper the life of a person. The victimization of family would reduce with the introduction of
the Clause.”

-Voice of Judge

7. Analysis

The study sought to examine public and institutional perceptions of Nepal’s Statutory Rape Law by exploring
the views of adolescents, parents, and legal professionals. This was done with a particular focus on contextual
justice, which calls for a legal approach that is responsive to changing social norms, lived realities, and power
dynamics affecting adolescents. Findings revealed that 78% of bachelor’s level students and 40% of +2
students were aware of the legal age of consent, while 40% of parents reported the same. Awareness of the
Statutory Rape law was higher among bachelor’s level students (63%) than +2 students (46%), with 52% of
parents demonstrating similar awareness. Notably, over 90% of +2 students and parents, along with more than
half of bachelor’s level students, believed that the current law is inadequate and requires amendment. Key
concerns raised included the gender-biased application of the law, the criminalization of consensual sex, the
exclusion of changing adolescent behavior, and the disproportionate penalization of male minors.
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Public opinion strongly favored either exempting both minors from punishment or treating consensual acts
between near-age peers more leniently. Many suggested warnings and counseling over criminal sanctions.
These views reflect a growing recognition that rigid legal frameworks may fail to deliver justice when they do
not account for adolescent agency, developmental maturity, and mutual consent.

Legal professionals, with the exception of police respondents, echoed these concerns. Public prosecutors,
defense lawyers, and adjudicators cited difficulties in assessing intent, interpreting consent, and applying the
law in cases where both parties are minors. They noted that the law, in its current form, does not differentiate
between consensual and coercive acts, resulting in unfair outcomes especially for male adolescents. The public
prosecutor emphasized the need to categorize Statutory Rape offenses based on the gravity of the act, while
defense lawyers and adjudicators criticized the law’s strict liability approach and reported instances of misuse,
including false charges driven by caste, social status, or retaliation. Conversely, the police representative
opposed amending the law, arguing that Nepal’s patriarchal social structure inherently places women in
vulnerable positions, and thus the law should maintain its protective stance toward female minors.

Majority of respondents from legal authorities pointed that the cases of consensual sexual relationship are filed
when family finds out about the relationship. At the same time in having registration of case, the caste,
economic status of minor (male) played the vital role. The cases where minor (female) has eloped with minor
(male), the cases have been registered as Statutory Rape. Even in the case where the female is more in age
than male minor, the male minor has been prosecuted.®!

Public prosecutors reported that even cases involving elopement or informal marriages among consenting
teenagers are charged as Statutory Rape, as there is no provision to interpret the gravity of the offense. Defense
lawyers highlighted misuse of the law in many instances for retaliation, because of caste, economic status of
male.%? Adjudicators similarly noted the constraints of adjudicating such cases, citing the absence of discretion
under a strict liability framework.

Given these realities, the study finds broad consensus among legal professionals on the necessity of amending
the law to reflect contextual justice. Nearly all respondents from the legal sector advocated for the
incorporation of a Romeo and Juliet Clause to exempt consensual relationships between near-age minors from
harsh criminal sanctions. Such a provision, they argued, would align the law with contemporary adolescent
experiences and reduce its potential for misuse.

8. Conclusion

This study highlights the need to reform Nepal’s Statutory Rape Law in line with the principles of contextual
justice. The current law’s rigid application, which does not distinguish between consensual and coercive acts
among minors, often leads to disproportionate punishment particularly for male adolescents in consensual
relationships which has detrimental impact in male (adolescent) and his family. Both public and legal
stakeholders emphasized that changing social behaviors, increased sexual awareness, and misuse of the law
demand a more contextual legal approach. The widespread support for a Romeo and Juliet Clause reflects a
shared understanding that the law must protect minors without criminalizing consensual relationships between
near-age peers. Incorporating such a clause would promote fairness, reduce misuse, and align the law with the
evolving realities of adolescent development, ensuring justice that is both protective and context-sensitive.

61  Nepal Government v. Paribartit naam 079/080 Ramatar (4), Bhaktapur District Court, 2079 (2022), Case no. 069-C1-0063. In the case, the child in
conflict of law of 15 years of old and the victim of 17 years of old having romantic relationship had eloped from the village and got married. The
family of female minor found out and had filed the case of Statutory Rape where later the Court interpreted the act as child marriage not Statutory
Rape.

62 Santosh Kumar Yadav v. Nepal Government, Supreme Court, Case no. 075-CR-2638
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Therefore, Romeo Juliet Clause (having purpose to make a distinction between forced sexual relationships
with consensual teenage sex with close-in-age exemption) is relevant in Rape Law of Nepal.

9. Recommendation

Understanding the perspective of students, parents, legal authorities regarding the assessing practicability of
Romeo Juliet Clause in Statutory Rape Law in Nepal revealed that there is relevancy of Romeo Juliet Clause
in Statutory Rape Law in Nepal. Based on the above findings following recommendations are made:

e It is recommended to Ministry of Law and Parliamentary Affairs and Ministry of Women, Children and
Senior Citizen that the situation of Statutory Rape Law of Nepal should be studied and work for
categorization of crime as per the gravity and punishment adhered should be accordingly made.

e Itisrecommended to Nepal Law Commission to review the existing Statutory Rape Law of Nepal through
further research.

e It is recommended to Investigating Officer, Public Prosecutor and Juvenile bench that the issues of false
cases, blackmailing are to be strictly monitored during investigation, filing charge-sheet, adjudication
while considering if there is possibility of risk of hostility of victim.

e Itisrecommended to National Child Right Council to conduct further research and lobby for law to protect
rights of minor males involved in consensual sexual relationship through amendment in existing Statutory
Rape Law.

¢  Since the public has less knowledge about existing legal provisions and having the principle of “Ignorance
of law is of no excuse” has created the gap between law in book and reality. The awareness on law having
strict liability like Statutory Rape Law should be raised among general public through Medias and
Curriculum Development in school and high school courses.

e [tis recommended to Universities to raise awareness and conduct further research.

e Itisalso recommended to Research Community to conduct further research focusing on way forward.
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Patriarchy and Male Chauvinism:
How Systemic Power Fuels Rape and other
Gendered Violence

Samrat Kunjeda'

Abstract

This article examines the universal link between Patriarchy and gendered violence, rendering visible the
manner in which institutionalized power structures breed violence. It argues that patriarchal institutions,
which stress male dominance and control, legitimize sexual violence and solidify harmful gender stereotypes.
This aims to explores the intersection of patriarchy and toxic masculinity, examining how systemic power
structures contribute to the perpetuation of rape and other forms of gendered violence. It delves into the ways
in which societal norms, gender roles, and institutionalized power dynamics uphold patriarchal values,
fostering an environment where violent behaviors against women and marginalized genders are normalized
or excused. It reflects on the cultural, legal, and institutional forces supporting patriarchal values and are
complicitous in the perpetuation of rape and other gender-based violence. Through a critical analysis of social
norms, law, and power relationships, the article tries to establish the root causes of sexual violence and
propose how patriarchal institutions can be ended. Lastly, it calls for transformative legal and social reforms
to eliminate gendered violence and promote gender equality.

Keywords: Feminism, Stereotypes, Rape, Chauvinism, Violence. GBV

Introduction

“Men are afraid that women will laugh at them. Women are afraid that men will kill them.” >

Etymologically, and to a great extant culturally, patriarchy owes its origin from the Greek word patriarkh&s
that translates into ’ruling father. The term ‘patriarchy’ came to be widely used in the 1970s, especially in
England and the United States of America. But the sense of what it implied the power of men over women
and the effects of this power has never been entirely absent in our various histories. In several cultural and
social contexts and different historical periods, women expressed their anger and indignation over the manner
in which they suffered misery, privation and injustice at the hands of men—in poetry, song and in stories that
were passed down the generations, from mother to daughter. Such expressions were direct as well as oblique
and may be found in literatures across the world: in folk songs, poetry, fairy tales, religious poetry.3

Patriarchy literally means the rule of the father or the “patriarch”, and originally it was used to describe a
specific type of “male-dominated family”-the large household of the patriarch which included women, junior
men, children, slaves and domestic servants all under the rule of this dominant male. Now it is used more
generally to refer to male domination, to the power relationships by which men dominate women, and to

1 Lecturer of Law (LL.M. & B.A.LL.B.) at Prithvi Narayan Campus, Faculty of Law, Tribhuvan University, Nepal.
2 Margaret Atwood, Second Words: Selected Critical Prose, 19601982 413 (1982).
3 V. Geetha, Patriarchy (Bhatkal & Sen 2007).
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characterize a system whereby women are kept subordinate in a number of ways. In South Asia, for example,
it is called pitrasatta in Nepali, pidarshahi in Urdu and pitratontro in Bangla. The subordination that we
experience at a daily level stems from male chauvinism that suggests regardless of the class we might belong
to, takes various forms -discrimination, disregard, insult, control, exploitation, oppression, violence- within
the family, at the place of work, in society. The details may be different, but the theme is the same.

Sociologist Michael Ryan defines ’patriarchy ‘as “’the seemingly ubiquitous system of sex-based oppression”
that operates in all spheres of society.* This sex-based oppression presents a power differential between the
two sexes that mainly affects women as it allows men to dominate and control” them.’

Patriarchy, as a system of male dominance, creates and sustains the structural inequalities that enable and
normalize sexual violence, including rape. By reinforcing gender hierarchies, objectifying women, and
legitimizing male power over female bodies, patriarchy fosters a culture where acts of sexual violence are
tolerated, excused, or even justified.

The word Chauvinism is derived from the name of Nicolas Chauvin, a French soldier who, satisfied with the
reward of military honors and a small pension, retained a simpleminded devotion to Napoleon. Chauvin came
to typify the cult of the glorification of all things military that was popular after 1815 among the veterans of
Napoleon’s armies. Later, chauvinism came to mean any kind of ultra-nationalism and was used generally to
connote an undue partiality or attachment to a group or place to which one belongs. The term chauvinism also
may describe an attitude of superiority toward members of the opposite sex, as in male chauvinism. Male
chauvinism is the belief that men are superior to women. The closely related terms are male supremacy, male
oppression, and patriarchy.¢

Chauvinism is fueled by patriarchy with its hierarchical social structure that privileges men more than women,
affirming the belief in natural and rational male supremacy over women. Chauvinistic sentiments are nurtured
as a result, belittling women's work, voice, and rights. As a result, patriarchal values not only block women's
progress but also legitimize male privilege and cultivate gender discriminatory exclusion. Chauvinism, in turn,
reinforces patriarchal values by discrediting demands for gender equality as attacks on tradition, thus
perpetuating the cycle of oppression and reinforcing systemic gender biases. Adam Juke, psychotherapist and
analyst put forward reason for male chauvinism’ “There’s an asymmetry in the development of boys and girls.
Infant boys have to learn how to be masculine. Girls don’t. Masculinity is not in a state of crisis. Masculinity
is a crisis. I don’t believe misogyny is innate, but I believe it’s inescapable because of the development of
masculinity.”

Social and Legal Manifestation of Patriarchy

Patriarchy finds its expression in various forms, ranging from family organization to organizational structure
at work, from cultural practices to the laws. Its ideational foundations, which critics such as Friedrich Engels,
Simone de Beauvoir, Judith Butler, and Bell hooks write about, reveal the origin inequalities of society. The
origin of patriarchy can be traced back in early agricultural communities when farming supplanted earlier
modes of food acquisition. Engels argues that private property led to the subjugation of women by men since
men sought to guarantee the legitimacy of their heirs. Women were therefore relegated to secondary positions,
bound by economic subordination and social role. Gerda Lerner® have highlighted how women once held
significant power in matriarchal societies. Lerner’s work emphasizes the need to acknowledge these historical

Ryan, Michael, Patriarchy, in Encyclopedia of Social Theory 567 (George Ritzer ed., 2004).

1d.

Jane Mansbridge & Katherine Flaster, The Cultural Politics of Everyday Discourse: The Case of "Male Chauvinist", 33 Crit. Soc. 627 (2007). P 653.
George Chesterton, Men Hating Women: A Look into the Psychology of Misogyny, GQ (Nov. 7, 2018), https://www.gq-
magazine.co.uk/article/men-hating-women. Accessed on March 20, 2025

8 Lerner, Gerda. The Creation of Patriarchy. New York: Oxford University Press, 1986
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contexts to understand the systemic nature of patriarchy. This duality presents a historical narrative where
women’s roles have been both influential and systematically undermined. In contemporary discussions around
gender roles, it’s common to encounter narratives that emphasize the patriarchal structures that have
historically dominated many societies, including Nepal. Its early texts, such as the Vedas, Upanishads, and
various epics, provide insights into the status of women during different periods. Contrary to the widely held
belief that women were universally oppressed, there are numerous accounts that highlight their strong positions
in society.

The patriarchy, particularly when it comes to the legal structure of Nepal, is present in formal and informal
systems entrenching male authority and subordinating women. Patriarchy refers to a social arrangement where
men have greater authority, and such an arrangement prevails in all aspects of Nepalese society, including the
legal framework. The spheres of patriarchy in Nepalese law can be ascertained in different ways, ranging from
constitutional provisions to the everyday practices that affect women's rights and access to justice. Under
Muslim Personal Law, practices such as polygamy and unilateral divorce (talaq) further highlight patriarchal
structures.

In Vedic literature®, women were revered as knowledgeable and skilled individuals. They participated in
religious rituals and were often depicted as sages and scholars. Figures like Gargi and Maitreyi are celebrated
for their intellectual contributions. Gargi, a philosopher, famously debated with male sages, demonstrating
that women had a voice in philosophical discourse. Moreover, ancient texts like the Manusmriti'® do advocate
for certain restrictions on women, but these were often context-specific and varied widely across different
regions and communities.

Patriarchy deeply influences family structures and the traditional gender roles often dictate that men are
providers while women are caregivers. Sociologist Jessie Bernard'! highlights how marriage can be a site of
inequality, with women sacrificing their autonomy for the sake of familial stability. In her work, Bernard
introduces the concept of "the married woman’s dilemma," where women's identities become conflated with
their roles as wives and mothers. This underscores how patriarchal norms limit women's opportunities and
reinforce dependency. Blackstone adds to this concept saying "By marriage, the husband and wife are one
person in law: that is, the very being or legal existence of the woman is suspended during the marriage, or at
least is incorporated and consolidated into that of the husband: under whose protection and influence she

performs everything."!?

Cultural Representations are very unequal in gender contexts creating and assigning values to the gender
centric ideas in a strategic way. The media plays a crucial role in shaping societal attitudes toward gender.
Laura Mulvey’s'? concept of the "male gaze" in her essay "Visual Pleasure and Narrative Cinema" critiques
how women are often objectified in film and media. This objectification reinforces patriarchal ideals,
portraying women as passive objects rather than active subjects. In literature, patriarchal themes manifest in
character development and narrative arcs. Virginia Woolf’s'* "A Room of One’s Own" advocates for women's
voices and experiences to be recognized in literature, challenging the male dominated literary canon. Woolf
argues that economic independence and a space of one’s own are essential for women’s creative expression.

Madhavan, K. (Trans.). The Rigveda: A New Translation. New York: HarperCollins, 2004.

10 Kane, P.V. History of Dharmasastra: Ancient and Medieval Religions and Law in India. Vol. 1. Poona: Bhandarkar Oriental Research Institute,
1930. (This work provides a comprehensive commentary on the Manusmriti and its historical context.)

11 Bernard, Jessie. The Future of Marriage. New York: William Morrow, 1972.

12 William Blackstone, Commentaries on the Laws of England 442 (1st ed. 1765-1769).
13Laura Mulvey, Visual Pleasure and Narrative Cinema, 16 SCREEN 6 (1975).

14 Virginia Woolf, A Room of One's Own (Hogarth Press 1929).
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i. Constitution

Part 3, Article 18 of Constitution of Nepal'® Provides that All citizens shall be equal before law. No person
shall be denied the equal protection of law. No discrimination shall be made in the application of general laws
on grounds of origin, religion, race, caste, tribe, sex, physical condition, condition of health, marital status,
pregnancy, economic condition, language or region, ideology or on similar other grounds.'® However the
practical application often reveals a gap between these constitutional promises and the entrenched patriarchal
attitudes in society.

Although Nepal's Constitution, particularly after the 2015 Constitution was enacted, enshrines gender equality
as a fundamental right, patriarchy continues to manifest itself in the implementation and interpretation of these
provisions. Constitution articles sermonize about equality, but certain established norms rooted in society
continue to act as barriers to full gender equality. In some instances, provisions of the law are not strictly
enforced or practiced, usually as a result of deep-rooted patriarchal feelings in the legal system. Examples
include property rights or marriage rights cases, in which women are often discriminated against, to illustrate
the extent to which legal reforms are subject to patriarchal customs. One of the significant fields where
patriarchy is applied in Nepal's judiciary is the field of inheritance and property rights. Nepalese women used
to be barred from inheriting their ancestral lands, and even though legal reform movements, such as the 2002
amendment of the Country Code, have improved women's access to inheritance rights over property,
customary practices are inclined to limit women's access to their rightful shares. Patriarchal constructions of
inheritance law usually denigrate women's rights to property, particularly in rural areas where social
conventions continue to override legal codes.

The constitutional provisions regarding gender equality often face actual challenges in practice. Even though
laws exist to promote women's rights, social attitudes and institutional bias often override them. For example,
laws relating to sexual harassment or domestic violence are not effectively invoked, victims are given stigma,
no assistance, and bad access to justice. While there have been traditional judgments favoring women's rights,
disproportionate verdicts reflect an underlying reluctance in the overall society to embrace gender equality in
its entirety. Judgments upholding traditional gender roles or placing greater importance on familial honour
rather than individual rights reflect the ongoing pursuit of equality under the law.

ii. Gender Norm

Beyond the formal legal system, patriarchy also operates through social norms that shape the way laws are
applied. Women often face immense societal pressure to conform to traditional roles as daughters, wives, and
mothers. These roles limit their freedom and opportunities in many spheres, including education, employment,
and politics. In cases where women challenge these roles or the legal system, they may be subjected to intense
social and familial pressure, which discourages them from pursuing legal actions. Both structural and cultural
perspectives help to uncover the opportunities and the constraints women face in patriarchal structures in
different contexts, which affect gender role attitudes. However, questions about women’s bargains with
patriarchy, that is, strategies utilizing one’s positionality to maximize one’s life opportunities constrained by
the system of male dominance and progress towards gender equality or lack thereof remain.!” Patriarchal
dominance takes different forms such as language, gender profiling and others. We get accustomed to it
without us even realizing. Media such as movies, songs depicting male chauvinism develops as if it’s a norm.
An old song written by Queen Aishwarya Rajya Laxmi Devi Shah goes:

15 Constitution of Nepal 2072, art. 18, pt. 3.
16 Id.
17 Deniz Kandiyoti, Bargaining with Patriarchy, 2 Gender & Soc’y 274 (1988).



0% Patriarchy and Male Chauvinism
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While this song may appear as female having profound love and loyalty towards her partner (a male or
husband), it actually stems from deep seated adherence towards patriarchal norms. It reflects a deeply
ingrained patriarchal mindset through its portrayal of devotion and submission, particularly in the context of
gender roles. These lyrics emphasize the speaker’s unwavering reverence, self-sacrifice, and subordination to

a male figure by equating their relationship to that of a devotee and a deity. Phrases such as T aIeEEH |
'Héf 53)$R€"@' (I will always bow at your feet) and BT AT ‘J& IREN iigiélﬂ\" (I shall always be

worshipping you) reinforce traditional patriarchal expectations where women are expected to be submissive,

self-effacing, and devoted to the service of their husbands, mirroring religious piety. This echoes the
conventional idea that a woman’s existence is validated through her unconditional devotion and sacrifice,
reinforcing a hierarchy that places men in a position of superiority and women in a role of servitude. Such
narratives perpetuate the patriarchal ideal of women's duty-bound existence, limiting their agency and
reinforcing gender inequality which in a form fuels male chauvinism.

Through a Feminist Lens

While the Liberal Feminism advocates for equality through legal and political reforms Radical Feminism,
represented by figures like Andrea Dworkin'® | criticizing the foundational structures of patriarchy. Thinkers
like Mary Wollstonecraft argue for women’s rights to education and participation in society. Wollstonecraft'’
in "A Vindication of the Rights of Woman" posits that women are not naturally inferior but are made so
through lack of education and opportunity. Radical feminist Dworkin emphasizes the need to dismantle
patriarchal systems entirely rather than seek reform within them. This perspective views patriarchy as an
oppressive force that requires revolutionary change. According to the radical feminists?, patriarchy preceded
private property. They believe that the original and basic contradiction is between the sexes and not between
economic classes. Radical feminists consider all women to be a class. Unlike the traditionalists, however, they
do not believe that patriarchy is natural or that it has always existed and will continue to do so.

Another important ‘socialist feminist view’ has been presented by Mies (1988) in a paper entitled, The Social
Origins of the Sexual Division of Labour. She puts forward some ideas regarding the possible reasons for and
the sequence of historical developments leading to the origin of gender hierarchy or patriarchy. In this paper,
she says, whatever the ideological differences between the various feminist groups, they are united in their
rebellion against this hierarchical relationship between men and women, which is no longer accepted as
biological destiny. Their enquiry into the social foundations of this inequality and asymmetry is the necessary
consequence of their rebellion. Socialist feminist school of thought prefers to use the concept of subordination
of women rather than patriarchy, which they reject as being historical. Patriarchy, according to them, is neither
universal nor an all-embracing phenomenon as different kinds of relationships have always existed between
men and women in history. According to them, it is not sex but gender which is important; sex is biological,
gender is social. This group is concerned with what they call gender relations. Kamla Bhasin an Indian feminist
activist says, Crimes against women, particularly rape, is a universal phenomenon. Its etiology is complex &
the manifestations are extremely varied according to time, place & person. It also varies with historical periods,
modes of life, economic conditions & social attitudes contributing to rape can be seen as: The sex instinct

18 Andrea Dworkin, Pornography: Men Possessing Women (Putnam 1981).
19 Mary Wollstonecraft , A Vindication of the Rights of Woman: With Strictures on Political and Moral Subjects. London: J. Johnson, 1792.
20 Brownmiller, S. 1976. Against Our Will : men women and rape. Harmonds Worth: Penguin.
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indeed has been a very powerful motivation since the beginning of time. The theory of gender inequality talks
about the practice of patriarchal societies. This view vehemently proposed by feminist theorists state that in
order to maintain the gender differentiation and to assist the superiority of men over women rape is used as a
social control activity and that male dominance justifies rape in dubious ways.?!

The concept of Intersectional Feminism, developed by Kimberlé Crenshaw??, recognizes that experiences of
oppression are shaped by overlapping identities, including race, class, and gender. This approach highlights
how mainstream feminist movements often overlook the complexities faced by women of color and other
marginalized groups. She argues that race, class, and other social hierarchies interact with patriarchy to shape
experiences of sexual violence. They critique mainstream feminism for often ignoring how marginalized
women (such as women of color, LGBTQ+ individuals, and disabled women) experience sexual violence
differently.

In the postmodern idea of feminism Judith Butler? introduces a nuanced understanding of gender as
performative. In "Gender Trouble," he argues that gender identity is not innate but constructed through habitual
social performances. This argument challenges strict male and female binaries, suggesting a more fluid
conception of gender that dislocates patriarchal norms. Butler's theory suggests that by redefining gender,
people can potentially subvert the foundation of patriarchy. This solution enables minority groups to counter
the fixity of gendered roles and create new spaces of identity and performance. Patriarchal societies normalize
sexual violence through media, pornography, and institutional practices that excuse or minimize male
aggression.

Patriarchy and male chauvinism are deeply entrenched systems of domination that perpetuate gendered
violence, including rape, through the normalization of male dominance and women's subordination. Feminist
theorists argue that such systems operate through legal, cultural, and social institutions to perpetuate male
dominance and suppress and marginalize women's knowledges. Rape as a tool of systemic control is not
regarded as an individual flaw but a sign of maintaining gender hierarchies and ongoing male dominance.
Normalization of victim-blaming, lenience of legal treatments, and perpetuation of myths of rape all contribute
to a situation where such a crime is tolerated, if not in most cases, excused. By critiquing patriarchal norms
and demanding structural transformation, feminism seeks to terminate the frameworks of power which enable
gendered violence, leading to legal and societal reforms recognizing women's agency, autonomy, and right to
be free from oppression and fear.

Male Chauvinism and Violence Rooted in Patriarchal Masculinity

Most men identify their sexuality with power and violence and women with dependence and submission, many
women who are raped believe that they are to blame, as do many perpetrators. Rape, sexual harassment, child
sexual abuse, and other forms of violence are justified by messages that claim they are normal. It is frequently
unclear to a raped woman whether the sexual violation was the consequence of sexual desire or violent intent
as men and women are affected differentially by societal level variables.?*

Male chauvinism and rape culture are strongly interconnected since both reinforce sexual violence-justifying
attitudes in society. Male chauvinism, founded on the belief that men are superior to women, establishes a
culture where male dominance is normalized and women's autonomy is dissmpowered. This is an important
part of rape culture, encouraging the negative stereotypes that men are inherently violent and cannot control
their sexual urges or that women can somehow prevent themselves from being victimized. These are fostered
within institutions, through the media, even though legal frameworks, leading to victim-blaming, lenient

21 Baron, L., and Straus, M. A. 1987 “Four theories of rape: A macro sociological analysis.” Social Problems. 34, no.5: 467-489.

22 Kimberlé Crenshaw, "Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women of Color." Stanford Law Review, vol.
43, no. 6, 1991, pp. 1241-1299.
23Judith Butler, Gender Trouble: Feminism and the Subversion of Identity. New York: Routledge, 1990

24 Yodanis, C. (2004). Gender inequality, violence against women and fear: A crossnational test of the feminist theory of violence against women. J
Interpers Violence
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punishment for perpetrators, and general complacency regarding the severity of sexual violence. United
Nations defines violence against women as act of Gender-Based Violence (GBV) that results in, or is likely to
result in physical, sexual or psychological harm or suffering to women, including threats of such acts, coercion
or arbitrary deprivation of liberty, whether occurring in public or in private life.?* Sexist joke normalizing,
women's objectification, and consent trivialization further enhance this culture, making it difficult for the
survivors to seek justice and society to embrace the systemic aspect of the issue. Eliminating rape culture
requires a halt in male chauvinism through subverting those deeply rooted gender norms, a consent-oriented
education, and law and social responsibility for sexual violence.

Gender-Based Violence (GBV) refers to violence that occurs within the context of women’s and girls’
subordinate status in society characterized by power imbalance in the home and society at large.?® It happens
on a large scale and takes several forms throughout the lives of women and children, ranging from child sexual
abuse (CSA), rape, and forced prostitution through early marriage, female genital mutilation, forced
prostitution, and wife beating.?’

The UN’s Declaration on the Elimination of Violence against Women makes clear that violence against
women is “a manifestation of historically unequal power relations between men and women, which have led
to domination over and discrimination against women by men and to the prevention of the full advancement
of women”. As we have seen, these unequal power relations between women and men are based in ideas about
and practices of patriarchal masculinities. Go to the table below to learn more about the links between
patriarchal masculinities and violence against women and girls.?

Patriarchal beliefs in masculine superiority: Violence against women and girls is rooted in ideas about
masculine superiority and natural dominance. The most expressions of masculinity, whether in the images we
see of what ‘real men’ should look like or the stories we tell about how ‘real men’ should behave, are often
violent and aggressive. It is clear that men and male-dominated institutions are responsible for most of the
violence in the world. Although there is emerging evidence of an under-reporting of women’s perpetration of
violence in the home and against children, it remains overwhelmingly true that men are the main perpetrators
of violence, across marked social differences (of age, class, and race/ ethnicity to name only three).?’

Violence of male socialization: The strong associations between masculinity and violence are often formed
early in boys’ lives in the ways in which they are socialized into manhood. The deep connections between
ideas about masculinity (about what it means to be a man) and violence can be seen in processes and rituals
of male socialization that use violence, or celebrate men’s capacity for violence, as a rite of passage for boys
into manhood. Recent research suggests that the single strongest factor, across countries, affecting men‘s use
of violence against intimate partners was having witnessed violence during childhood against their mother.
Other studies have shown that men who experienced violence in their childhood home are more likely to
perpetrate violence as adults.*°

Violence and male gender identity: Using violence remains a common, and socially accepted, way for men
to assert and defend their gender identity as ‘real men’. The violence that men use to defend their masculine
identity must be understood in terms of the power and privilege associated with that identity in all societies in
the region. Male violence has always been a fundamental part of the maintenance of this power and control.
Changing patterns of employment are challenging traditional male breadwinner roles in the family, creating
significant strains in relationships and prompting a potential increase in domestic violence. There is some

25 Ellsberg, M., & Heise, L. (2005). Researching Violence against Women: A Practical Guide for Researchers and Activists. Washington DC: World
Health Organization, PATH

26 West, C., & Zimmerman, C. (2002 ). Violence against women: global scope and magnitude. Lancet . Wiche, V. R. (1995). Intimate Betrayal:
Understanding and Responding to the Trauma of Acquaintance Rape. . SAGE Publications.

27 Krantz, G., & Garcia-Moreno, C. (2005). Violence against women. J. Epidemiol community Health

28 Alan Greig, Self-Learning Booklet: Understanding Masculinities and Violence Against Women and Girls 48 (UN Women Training Centre, n.d.).

29 Idat49

30 Id
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evidence to suggest that men’s interpersonal violence is also linked to a growing sense of a ‘crisis in
masculinity’, as political, social and economic changes are challenging men’s traditional power and
privilege.’!

Violence against women and children has come to be recognized on a global scale as a severe social and
human rights violation over the last few decades. The underlying causes and contributing factors of violence
against women and children are deeply entrenched in community traditions, customs and culture.?

Rape Culture, Victim Blaming and Social Stigma

Rape culture is pervasive. It’s embedded in the way we think, speak, and move in the world. While the contexts
may differ, rape culture is always rooted in patriarchal beliefs, power, and control. It is a societal environment
where sexual violence is normalized due to gendered and sexualized cultural attitudes. It manifests through
victim-blaming, slut-shaming, sexual objectification, and the minimization or denial of rape’s prevalence and
harm. Rape Myth Acceptance, a concept introduced by Martha Burt in the 1980s, reinforces false beliefs about
rape, survivors, and perpetrators, often trivializing sexual violence or shifting blame onto victims.
Misconceptions about consent further contribute to victim-blaming, particularly when prior interactions with
the perpetrator are misinterpreted as consent, despite explicit refusal.

Victim blaming and social stigma are also major impediments to justice for survivors of sexual violence,
particularly rape, in Nepal. Women and girls who report the assault are subjected to criticism and judgment,
with their dress, behavior, or visitation to a specific location being questioned instead of the perpetrator.
Patriarchal norms well entrenched legitimize the belief that a woman's honor equates to sexual purity and
therefore place immense pressure on survivors to remain silent so that family reputation is maintained.
Survivors who attempt to pursue justice are threatened with character assassination, ostracism, or even
retaliation by the accused and their supporters. A fear of being labeled "impure" or "shameful" keeps many
quiet, allowing offenders to continue to act with impunity. Also, criminal justice and law enforcement systems
are significantly biased against survivors, as officials at times accept cases as consensual or lacking evidence,
compounding stigma. This cycle needs to be shattered by law reforms, gender-sensitive police, and community
sensitization to shift the blame from victims to offenders.

Numerous youths demanded justice for Sandeep Lamichhane and directed curses towards the victim. Even
after his guilty verdict, social media overflowed with support for the convicted individual. There was a
collective sentiment that he was a national treasure, with some advocating for leniency due to his cricket
career. Why did she go out alone at night? Did you see her clothes? Why did she agree to go with him? What
did she expect would happen? Why didn’t she report it immediately? These are the questions frequently
directed at victims of sexual violence. They imply that the victims themselves are responsible for what
happened. These questions collectively represent a form of victim-blaming, which is the act of holding the
victim accountable for a crime rather than placing responsibility on the perpetrator.*?

Misogyny is another deep-rooted problem in our society, it has spread more into online platforms. The
emergence of groups like "Balatkari Sangathan" (Rapists' Association) on social media platforms showcased
explicit victim blaming and glorification of sexual violence, reflecting deep-seated misogyny and the
challenges in combating online hate speech. Its unbelievable to see how brazenly such groups promote rape
culture and victim blaming despite the proliferation of sexual violence cases in the country? Whats more
shocking is to find out that this group had been created as a response to a movement " Ajhai Kati Sahane " that
translates to "How Much More do we Tolerate?" Victim blaming and social stigma are direct manifestations
of patriarchal systems that perpetuate male dominance and control. In such societies, women's value is often

31 Id
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linked to their adherence to traditional gender roles and perceived purity, placing undue responsibility on them
to prevent sexual violence. This leads to narratives where survivors are questioned about their behavior, attire,
or presence in certain locations, effectively shifting accountability from perpetrators to victims.** In addition,
patriarchy perpetuates a culture of silence and shame regarding sexual violence, silencing survivors for fear
of being socially excluded, discredited by character assassination, or retaliated against. Institutions, including
the courts and law enforcement, often perpetuate such biases, and in doing so, lead to systematic failure in
delivering justice. Through victim-blaming, patriarchal systems maintain male privilege and uphold the status
quo, preventing meaningful discourse regarding consent, accountability, and gender equality. Stigma and
victim blaming can be transcended only by dismantling patriarchal attitudes and creating a justice-oriented,
help-oriented, and survivor-empowerment culture.

The majority of rapes occur among adolescents and acquaintance rape is different from stranger rape. The
victims become pregnant due to the rape and are disconnected from their families. Due to social shame,
victims' reintegration and acceptance have been experimented and created fear and distrust within them.
Therefore, no victims filed a complaint against the culprits. Therefore, there is a need to reestablish trust
though it is identified that there are some differences between the attitudes of victims and the attitudes of the
general public towards rape, rape myths, and stigmatization. The differences are not significant. One of the
primary problems in reintegration is a lack of knowledge about rape and stigmatization. The association of
honor with family or community is deeply rooted in patriarchal systems that seek to control women's bodies
and agency. In such systems, a woman's virginity is tied to communal honor, which supports victim-blaming
and shaming when this presumed purity is lost. Honor, as it is built and defined in patriarchy, constitutes the
cornerstone of women's sexual restraint, particularly in cultures that oblige them to remain pure for marriage.
Failing this expectation can be disastrous, with patriarchal standards insisting that the women are up to the job
of keeping their "purity." In a lot of India, as everywhere else in conservatively oriented society, a woman's
chastity remains a measurement of her worth, and the violation of any is considered to be a sex crime and not
an abuse of power and domination. This perspective kindles intrusive and accusatory questions: Why was she
out so late? What was she wearing? Why did she put herself in that situation? —all of which divert attention
away from the victim and not from the structural power differentials that make this violence possible. In
essence, rape is not sexually motivated but a matter of patriarchal power exercised to punish women for
stepping outside of traditional roles, being independent, or even being in the public sphere. This patriarchal
mind-set grants men the privilege of controlling and, in some cases, violently policing women's dreams,
choices, and bodies without the bounds of society. As long as patriarchal belief systems are active, they will
continue to provide legitimacy for control of women on the pretext of maintaining honor and morality.

A Way Forward

Everyone deserves to live in a home where they are respected, valued for who they are as individuals, and
treated equally, irrespective of their gender identity or expression. Tackling patriarchy should not be left to
women alone because, albeit differently, the gender hierarchy affects everyone negatively. Even though the
patriarchy bestows some benefits on straight, cis-men, it still harms them as well. By overvaluing and
associating masculinity to men, the system disconnects men from their humanity and emotions, forcing them
to perceive any form of vulnerability as weakness. Statements like “Take it like a man”, “Real men don’t cry”,
or “Soft like a girl” are also aspects of normalized sexism that potentially harm men’s health and well-being.
As much as women, men also need to be liberated from patriarchy. Thus to counter patriarchal values and
male chauvinism that underpin rape culture and gender violence, we need an integrated strategy as mentioned
below:

34  Gisele Pélicot, How Long Will It Take for the Shame of Rape to Be Placed on Men?, Glamour (Oct. 18, 2024), https://www.glamour.com/story/gisele-
pelicot-trial-how-long-will-it-take-for-the-shame-of-rape-to-be-placed-on-men. Accessed on March 20, 2025
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e Education and Awareness: Teach gender equality from childhood, emphasizing consent, respect for one
another, and healthy relationships. Public campaigns can challenge harmful stereotypes and increase
awareness.

e Reframe Masculinity: Rebrand masculinity to reject aggression and dominance. Promote positive male
role models who support equality.

e Legal Reforms: Implement tougher laws against gender violence and make the justice system treat
survivors with respect and sensitivity. Counter rape myths and prosecute offenders.

e Men as Allies: Mobilize men to challenge sexist attitudes, denounce gender violence, and engage in open
discussions about respect and consent.

e  Support Survivors: Provide resources for survivors, such as counseling, legal assistance, and shelters,
while ensuring a survivor-centered approach.

e  Community Mobilization: Create forums for dialogue within communities to tackle gender violence and
challenge patriarchal norms. Participate in affirming grassroots organizing demanding change.

e  Address Structural Inequality: Foster economic and social equality for women and marginalized groups,
shattering the power bases perpetuating patriarchy.

These issues necessitate action in solidarity, cultural change, and structural transformation to provide dignity,

equality, and protection to all.

What Men can do ?

Men can play an important role in stopping violence that is brought about by patriarchal masculinities by
actively working against negative gender norms and advancing gender equality in their various capacities. On
a personal level, they should look at their own behavior and mindset, recognizing their privileges and aiming
for greater equality. As fathers, they can bring up boys with values that promote transformative masculinities
and empower girls. Being around other men, they can support gender equality and speak against sexist
attitudes. Assisting women violence victims involves giving material assistance and emotional assistance.
Being part of the community, men can be part of anti-violence movements and demand justice from the law
and the courts. Men in leadership in the legal and political sphere ought to introduce training on the causes
and effects of violence against women and strictly implement laws. Finally, as community leaders, men ought
to champion transformative masculinities, promote gender equality, and coordinate efforts to change social
norms that justify violence against girls and women.

Conclusion

In total, patriarchy and male chauvinism are at the root of systemic power structures that produce rape and
other gendered violence. It is these ingrained ideologies that not only normalize violence against women but
also build societal attitudes that blame the victims, trivialize the harm, and exonerate the perpetrators. From
cultural norms that regulate women's sexuality to legal frameworks that fail to provide adequate protection,
patriarchy operates as a system to ensure male dominance and supremacy over women's lives, bodies, and
agency. The pervading culture of rape, victim-blaming, and the overall prevalence of harmful gender
stereotypes demonstrate how deep-seated these structures are in all domains of society. To end the cycle of
gendered violence, we must challenge the patriarchal institutions that enable such injustices, promote gender
equality, and create a culture of respect, accountability, and empowerment for all. Only by challenging the
causes of patriarchy can we begin to address the broader issue of gendered violence and work towards a more
just and equal society. Patriarchal religious systems, pervasive behaviors and ideologies often negatively
impact the lives of women, and many gendered health disparities can be attributable to it. Hence, religious
issues or concerns are likely to surface when seeking help or forming policies to eliminate GBV. These issues
need to be addressed as they may become roadblocks and could jeopardize resolving gender issues. Therefore,
it is imperative to develop an understanding of both secular and religious narratives to address patriarchy and
its impacts, particularly GBV.
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Crimes against Cultural Properties:
A Case Study of Nepal

Shishir Lamichhane*

PART ONE: INTRODUCTION
1. General Background

For centuries, priceless and beautiful archaeological objects excavated from historical sites have been
smuggled abroad and sold to museums and other collectors. Substantial portions of the collections of the
world's great museums are the product of looting during the colonial era and armed conflict!. Artifacts however
continue to be looted and plundered by organized criminal groups for financial motives during peacetime.

Museums in Western countries have acted as devices that helped to shape colonialism and stories of
conquests and the legitimizing of the conquests’. Connecting Britain’s punitive colonization of the African
town of Chibok (now Nigeria), Nosmot Gbadamosi writes that the British Museum that held the artifacts from
the town did not mention the real history (resistance of the town people) associated with the artifacts (bows

and arrows), while failing to disclose how the African artifacts ended up in the British Museum?.

At present, the major debate surrounding cultural objects is the involvement of organized criminal
groups in the illicit trade of cultural objects and the repatriation of the cultural objects to the country of origin.
At an international level, the fundamental rules providing for the protection of cultural objects against illicit
trade and trafficking stem from the UNESCO Convention on the Means of Prohibiting and Preventing the
Ilicit Import, Export and Transfer of Ownership of Cultural Property of 1970 and the UNIDROIT Convention
on stolen or illegally exported cultural objects of 1995. Although the core of these formalized legal frameworks
is the return and restitution of cultural property, it is debatable if the standards apply to crimes that took place
before the date of entry into force of the Conventions, including the looting during the Colonia era. The
Conventions' general applicability is restricted by the fact that they were not legally obligatory until they came
into effect in 1970 and 1995 respectively. As the conventions do not apply retroactively*, the Conventions'
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provisions and measures only take effect for the State in question upon ratification, making the repatriation of
cultural objects looted before the convention’s timeline challenging.

While repatriation remains an essential topic for decolonized countries, the need to combat the
activities of organized criminal groups in the illicit trade of cultural property has garnered global attention.
Organized criminal groups play a significant role in the trafficking of cultural properties, exploiting legal
loopholes and porous borders to facilitate their illicit activities®. These groups operate with sophistication,
leveraging networks spanning multiple countries to traffic priceless artifacts across international boundaries.

The global market size of illicit trade in cultural property is difficult to estimate. ® Reports sponsored
by the Rand Corporation and the European Commission estimate respectively that the total (legal and illegal,
excluding coins) trade is globally worth a few hundred million US dollars annually or, within Europe, between
€64m and €318m a year.” According to UNESCO, however, trafficking in cultural property, across
international borders is estimated at 2 to 6 billion USD per year. However, as Donna Yates and Neil Brodie
argue,® it is insignificant to measure the severity of cultural property crimes in comparative terms through
monetary value. The fact that such crimes have deeper and lasting impacts on the communities makes such
crimes incomparable and deserving of distinct measures of severity®. Unlike other crimes, the crime against
cultural property therefore must not be measured in terms of the monetary value of the artifact but the value
associated with the community or the people to whom it belongs. This subjective and sentimental factor
determining the gravity of the crime makes it distinct from other crimes.

2. Nepal’s Context

Bungmati is a town situated in the Lalitpur District of Nepal and is part of the larger Kathmandu
valley. The town has a predominantly Newar community'®, which is well-known in Nepal for its rich history
and cultural traditions, such as Jatras and festivals. The Newar community is deeply tied to religious values,
as evidenced by their practice of the Living Goddess (Kumari). The community worships a selected living
member of their community - usually a female aged between 3 and 6 years old - as an incarnation of the

goddess Taleju Bhawani, who is the goddess of power!'.

Until 1980, the community in Bungmati continued to worship a sandstone statue of God Shreedhar
Vishnu (the god of protection), which was placed at a temple above an ancient spring. Elders from the
community visited the temple during labor pains to put mustard oil on the statue, believing that doing so would
ease the pain and bring a healthy baby. However, in the early 1980s, the community suffered a great loss when
the statue of their revered God Shreedhar Vishnu went missing. As a result, the community's practice came to
a halt, causing deep sorrow among its members'2. In 2021, through an anonymous Facebook account called
“Lost Arts of Nepal”, the statue was located at the New York City’s Metropolitan Museum of Art'3. After
entering into an agreement, on October 23, 2023, the Museum returned the Vishnu statue along with another
artifact to the Government of Nepal.'4

5  See generally, UNODC, False Trades: Uncovering the Scale and Scope of Trafficking in Cultural Property, Knowledge Gaps and Future Directions for
Research, (2022) [Hereinafter UNODC].

6 Id. at14.

7 Donna Yates & Neil Brodie, The illicit trade in antiquities is not the world’s third-largest illicit trade: a critical evaluation of a factoid. 97 Antiquity 394,
991 (2023).

8 Id.

9 UNODC, supra note 5, at 14.

10 See generally, Lumanti Support Group for Shelter, Socio-Economic Survey of Bungamati Sustainable Tourism and Green Growth for Heritage
Settlements of Kathmandu Valley 2019, (2019).

11 Julie McCarthy, The Very Strange Life Of Nepal's Child Goddess, NPR, (28 May, 2016), https://www.npr.org/sections/parallels/2015/05/28/
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Figure 1: Statue of God Vishnu returned by the Museum.

The artifacts returned to Nepal constitute two of the 1000 artifacts in the Museum’s catalog which
the Finance Uncovered (FU), a UK-based organization, and the International Consortium for Investigative
Journalists (IC1J), along with reporters from different parts of the world including Nepal, India, Italy, USA,
UK, and Egypt on March 20, 2023, exposed as having links to alleged looting and trafficking'>.

In 1950, as Nepal opened for foreign travel, Nepal became a hot spot for post-war Western travelers
who wanted to experience the culture of the mystic Kingdom of Nepal. Kathmandu Valley also fell in the
Hippie trail, making it a destination for young people from Europe and North America'®. During the 1950s
and even today, the cultural property in Kathmandu generally can be found in open public spaces and used by
the local community to perform daily rituals. Due to the ease of access and increasing demand from the
developed North, cultural property started being targeted by criminals'’. At the same time, there was an influx
of Tibetan refugees in Nepal, who brought with them their cultural objects, many times keeping them for sale
for subsistence purposes'®. Even though Nepal was never colonized and did not therefore suffer the destruction
of cultural property at the hands of colonial powers, Nepal’s destruction of cultural property started
unfortunately at the era when decolonization began around the world.

PART TWO: GLOBAL EFFORTS AGAINST ILLICIT TRADE IN CULTURAL OBJECTS
1. Legal Frameworks

The international law on the protection of cultural objects from illicit trade and trafficking generally
stems from three treaties. These include i) the 1954 Hague Convention for the Protection of Cultural Property
in the Event of Armed Conflict (Hague Convention); ii) the 1970 UNESCO Convention on the Means of
Prohibiting and Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural Property
(UNESCO Convention); and iii) the 1995 UNIDROIT Convention on Stolen or Illegally Exported Cultural
Objects (UNIDROIT Convention).

15 Spencer Woodman, Malia Politzer, Delphine Reuter & Namrata Sharma, More than 1000 artifacts in Metropolitan Museum of Art catalog linked to
alleged looting and trafficking figures, ICIJ, (20 March, 2023), https://www.icij.org/investigations/hidden-treasures/more-than-1000-artifacts-in-
metropolitan-museum-of-art-catalog-linked-to-alleged-looting-and-trafficking-figures/.

16 Emiline Smith, The Ongoing Quest to Return Nepal’s Looted Cultural Heritage, 23 Georgetown Journal of International Affairs 2, 265 (2022)
[Hereinafter Smith].

17 Donna Yakes & Simon Mackenzie, Heritage crisis and Community Crime Prevention in Nepal, 25 International Journal of Cultural Property, 203-221
(2018).

18  Smith, supra note 16, at 264.
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The Hague Convention is the first international treaty dedicated exclusively for the protection against
the destruction or damage of cultural property in the event of an armed conflict'®. The Hague Convention in
its Preamble stated that “any damage to cultural property, irrespective of the people it belongs to, is a damage
to the cultural heritage of all humanity, because every people contribute to the world's culture”?.

The Hague Convention aims to protect cultural property, such as monuments of architecture, art or
history, archaeological sites, works of art, manuscripts, books, and other objects of artistic, historical, or
archaeological interest, as well as scientific collections of any kind regardless of their origin or ownership?.
It is also applicable in both international and civil armed conflict??. Additionally, even though its primary
purpose is to protect cultural property “in the event of armed conflict,” it is also applicable during peacetime.?’
During peacetime, the convention seeks Parties to safeguard and respect cultural property within their
territories by taking appropriate measures to deal with cultural property.?*

While the Hague Convention is the most cited convention for the protection of cultural property
during armed conflict, the UNESCO Convention is mostly cited during times of peace®’. The Convention was
the result of a new way of thinking about heritage in an era of renewed international cultural cooperation as a
reaction to modern globalization®.

The UNESCO Convention under Article 2 requires the states to undergo international cooperation to
fulfill the purposes of the Convention and to undertake to oppose such practices with the means at their
disposal, particularly by removing their causes, putting a stop to current practices, and by helping to make the
necessary reparations?’. The Convention further declares that the import, export, or transfer of ownership of
cultural property affected contrary to the provisions adopted under this Convention by the States Parties
thereto, shall be illicit. The convention does not prohibit all forms of exports of cultural objects. It permits the
export of cultural objects but with export certification from the exporting state?® and requires the state of
ownership to establish necessary mechanisms for the protection and preservation of the cultural objects?’.

The UNESCO Convention was complemented by the 1995 UNIDROIT Convention. The Convention
aims to contribute effectively to the fight against illicit trade in cultural objects by taking the important step of
establishing common, minimal legal rules for the restitution and return of cultural objects between the
Contracting States, to improve the preservation and protection of the cultural heritage in the interest of all*°.
The Convention applies to claims of an international character for (a) the restitution of stolen cultural objects;
(b) the return of cultural objects removed from the territory of a Contracting State contrary to its law regulating
the export of cultural objects to protect its cultural heritage®'.

The Convention is unique for its rules on time limitation to make claims for restitution®?. The
Convention requires that any claim for restitution shall be brought within three years from the time when the
claimant knew the location of the cultural object and the identity of its possessor, and in any case within fifty

19 N Educational, Scientific and Cultural Organisation (UNESCO), Convention for the Protection of Cultural Property in the Event of Armed Conflict, 14
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32 Id. Art. 3(5).
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years from the time of the theft*>. In case of a claim for restitution of a cultural object forming an integral part
of an identified monument or archaeological site, or belonging to a public collection, the Convention lifts the
bar of time limitation other than a period of three years from the time when the claimant knew the location of
the cultural object and the identity of its possessor** The restitution principle in the Convention is regarded as
one of the important aspects of the Convention.

2. Institutional Mechanisms

Complementing the international treaties discussed in the previous section, international
organizations are focusing their efforts on protecting and promoting issues of cultural property. Some of the
pioneer international organizations include the United Nations Educational, Scientific and Cultural
Organization (UNESCO), the United Nations Office of Drugs and Crime (UNODC), and INTERPOL. Article
23 of the UNESCO Convention provides that the High Contracting Parties may call upon the United Nations
Educational, Scientific and Cultural Organization (UNESCO) for technical assistance in organizing the
protection of their cultural property, or in connection with any other problem arising out of the application of
the present Convention or the Regulations for its execution. The Organization shall accord such assistance

within the limits fixed by its program and by its resources™.

UNESCO has been implementing projects and programs specifically targeting the protection of
cultural property. In October of 2023, UNESCO announced its plan to launch a virtual museum of stolen
antiquities. The museum aims to raise awareness among common people about the consequences of stolen
antiquities and aid in their recovery, eventually emptying the museum. Besides the specific example, UNESCO
works with contracting states to build their capacity to protect and preserve cultural heritage. UNESCO also
recognizes qualifying cultural heritages as UNESCO World Heritage Sites to increase awareness for the
protection of cultural heritage and gather international cooperation and consensus.

On the other hand, UNODC works with the governments to implement the potential of the United
Nations Convention against Transnational Organized Crime (UNCTOC). In context of cultural property
crimes, UNODC works with governments to prevent such crimes carried out by transnational organized
groups. The UN General Assembly in resolution 66/180, requested the United Nations Office on Drugs and
Crime, within its mandate, in consultation with Member States and close cooperation, as appropriate, with the
United Nations Educational, Scientific and Cultural Organization, INTERPOL and other competent
international organizations, to further explore the development of specific guidelines for crime prevention and
criminal justice responses concerning trafficking in cultural property>°.

Complementing the efforts of other international organizations, INTERPOL works with law
enforcement agencies of member states in partnering and cooperating in criminal investigations and
enforcement efforts. In the context of crimes against cultural properties, INTERPOL has created a database of
more than 52,000 cultural objects, which it shares with other international organizations and foreign actors to
support their efforts in combating the illicit trade in cultural objects. INTERPOL receives information about
stolen cultural property from member countries, analyzes the information, and enters it into its Works of Art
database. INTERPOL also provides technical assistance and capacity-building support to law enforcement
agencies of its member countries in combatting illicit trade in cultural objects.

PART THREE: CASE STUDY OF NEPAL
1. Legal Framework

The primary law regulating the preservation of cultural objects and criminalizing conduct against
them stems from the Ancient Monument Preservation Act 1956 (the Act). The Act, among other objects,

33 Id. Art. 3(3).
34 Id. Art. 3(4).
35 UNESCO Convention Art. 23.

36 UN General Assembly, Resolution 66/180, Strengthening crime prevention and criminal justice responses to protect cultural property, especially with
regard to its trafficking, 2012.



Crimes against Cultural Properties: A Case Study of Nepal W3

applies to ancient monuments,?” archaeological objects®®, curio,*® and preserved monument sites*’. The Act
makes a distinction between cultural objects in the form of these four categories and determines their
qualifying age for application of the Act, such as an object can only qualify as an ancient monument if it is
older than a hundred years, but there is no such age requirement for archaeological objects, curio and preserved
monument site.

The Act further classifies ancient monuments in two ways. From the viewpoint of ownership, the Act
classifies ancient monuments as public ancient monuments and private ancient monuments*!. From the
viewpoint of importance, the ancient monuments has been classified into three categories: international
importance, national importance and local importance*?. The Act requires the private ancient monuments to

be registered with the Local Government Body by entering into a deed for their preservation®’.

The Act provides for a list of punishable conduct, such as**:

(a) One who destroys, demolishes, removes, alters, defaces or steals having realized an amount
equal to the claimed amount of such Ancient monument shall be punished with a fine of Twenty-
Five Thousand Rupees to One Hundred Thousand Rupees or with an imprisonment of Five
years to Fifteen years or both.

(b) One who uses the ancient monument in an unauthorized way or harms it by any other means
having realized an amount equal to the claimed amount of such ancient monument shall be
punished with a fine up to Twenty Five Thousand Rupees or with an imprisonment up to Five
years or both.

(¢) One who destroys, demolishes, defaces, steals or removes or alters unauthorizedly or causes
harm to the archaeological object by any other means, having realized on an amount equal to
the claimed amount of such archaeological objects shall be punished with a fine a Five
Thousand Rupees to One Hundred Thousand Rupees or with imprisonment up to five years or
both.

In the context of illicit trade in cultural objects, the Act provides that “any historical, archaeological
or artistic object as prescribed by Government of Nepal by a Notification published in the Nepal Gazette shall
not be exported from Nepal or transferred from one place to another even within Nepal. If it is to be transferred
to any place, prior approval of the Government of Nepal shall be taken.” The Act provides that anyone
committing the crime of selling, transferring or export of such objects shall be punished with a fine up to
Twenty-Five Thousand Rupees or up to five years imprisonment or both and the object relating to the crime
shall be confiscated.

Complementary to the Act, the Ancient Monument Preservation Rules, 1989 further provides rules
regarding the preservation of ancient monuments in Nepal. The Rules provide for the establishment of several
Committees including the Technical Committee to advise to the Department of Archaeology on the design and
standard of the house to be constructed on the land under private ownership within the Protected Monument
Zone®, Ancient Monument Survey and Classification Committee to conduct a survey and classify the ancient

37 Ancient Monument Preservation Act, 1956, Section 2(a): “Ancient Monument” means temple, monument, house, abbey, cupola, monastery, stupa, bihar
etc. which have their importance 4above One Hundred year, from the point of view of history, arts, science, architectonics or art of masonry, and this
word shall also means the site of the monument as well as the human settlement or place, and remnant of ancient human settlement, relies of ancient
monument, cave etc having specific value from the national or international point of view irrespective of the fact that such settlements or places are
adjoining with each other or are separate in the same area.

38 1d. Section 2(b): "Archaeological Object" means the object made and used by human being in pre-historical period or handwritten genealogy, handwritten
manuscript, golden inscription.. replica of animal, birds and any movable or immovable objects, which depict the history of any country, and objects as
prescribed by Government of Nepal by a Notification in the Nepal Gazette from time to time.

39 Id. at Section 2(c): "Curio" means modern handicrafts not exceeding Hundred years of age.

40 1d. Section 2(d): "Preserved Monument Area" means the place or area where ancient monument is situated and which has been declared as preserved
area under Section 3.

41 1d. Section 3A(1).

42 1d. Section 3A(2).

43 1d. Section 5.

44 1d. Section 12.

45  Ancient Monument Preservation Rules, 1989, Rules 2.1.
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monuments as ancient monuments, archaeological objects, or curio*®, and Ancient Monument Conservation
and Cooperation Committee*’, among others.

The crimes under the Act are investigated by an ordinary investigating authority (Nepal Police) and
prosecuted by the District Attorney Office of the related jurisdiction.

2. Crime Trend Analysis

The Office of the Attorney General, Nepal collects statistics relating to crimes against cultural
property and publishes the statistics in its annual report.

Fiscal Year in BS Prosecuted Non-Prosecution Pending Cases Conviction Aquittal
Cases | Defendant | Cases | Defendant | Cases | Defendant | Cases | Defendant | Cases | Defendant
2079/80% 1 1 0 0 4 15 0 0 1 1
2078/79% 1 7 1 1 7 25 3 10 1 1
2077/78%° 4 12 2 7 15 38 3 9 0 0
2076/77°! 16 162 1 1 41 282 3 7 1 10
2075/76% 13 35 0 0 23 60 8 17 0 0

Table 1. Statistics of Cases Prosecuted under the Ancient Monument Preservation Act, 1956

Please note: 2079/80, 2078/79, 2077/78, 2076/77, and 2075/76 are in the Nepali calendar and the
equivalent years in the English calendar are 2024/23, 2023/22, 2021/22, 2020/21 and 2020/21.

In the Fiscal Year 2079/80, 1 case was prosecuted with charges under the Act. The case had 1
Defendant and the case was charged by the District Attorney’s Office of Kathmandu. The pending cases (in
trial) from last year are cases from Kathmandu and Bardiya District of Nepal.

In the Fiscal Year 2078/79, 1 case was prosecuted with charges under the Act. The case had 7
Defendant and the case was charged by the District Attorney’s Office of Kathmandu. The pending cases (in
the trial) from last year are cases from Kathmandu, Okhaldhunga, Chitwan, and Jumla Districts of Nepal, with
the 4 cases (highest number) cases pending in Kathmandu District alone.

In the Fiscal Year 2077/78, 4 cases were prosecuted with charges under the Act. The case had 12
Defendants and the case was charged by the District Attorney’s Office of Kathmandu, Lalitpur, Chitwan, and
Jumla. Kathmandu had the highest number (9) of pending cases.

In the Fiscal Year 2076/77, 16 cases were prosecuted with charges under the Act. The case had 162
Defendants and the case was charged by the District Attorney’s Office of Kailali (16 cases with 162
defendants). Districts of Dhanusha, Dolakha, and Kathmandu had pending cases. Kathmandu had the highest
number (11) of pending cases.

In the Fiscal Year 2076/77, 13 cases were prosecuted with charges under the Act. The case had 35
Defendants and the case was charged by the District Attorney's Office of Dolpa and Kailali. Districts of
Dhanusha, Lalitpur, and Kathmandu had pending cases. Kathmandu had the highest number (8) of pending
cases.

46 1d. Rule 2.3.

47 1d. Rule 3.

48 Office of the Attorney General, Nepal, Annual Report 2079/80.
49 Office of the Attorney General, Nepal, Annual Report 2078/79.
50 Office of the Attorney General, Nepal, Annual Report 2077/78.
51 Office of the Attorney General, Nepal, Annual Report 2076/87.
52 Office of the Attorney General, Nepal, Annual Report 2075/76.
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A statistical analysis of the crimes against cultural property prosecuted by the District Attorney’s
Office from across Nepal shows that the crimes are taking place in all parts of Nepal, with Kathmandu
continuing to become an epicenter of the crime. Data from past two years shows that the crimes have
significantly decreased compared to the number of crimes prosecuted in the past five years.

3. Case Laws

As of writing, the Supreme Court of Nepal has little case law in crimes relating to cultural property.
There is no record of cases with foreign elements such as foreign trafficking or transfer attached to them. In
other instances, however, in matters relating to the protection and preservation of cultural property, the
Supreme Court has established case laws, which reflect the current state of Nepal in protecting cultural
property.
a. Prakash Mani Sharma et al v. Mayor of Kathmandu Metropolitan City>*
Facts of the Case:

The petitioner filed a writ demanding the order of certiorari against the the decision of the Department of
Archaeology. Bagh Durbar (literally translated as “Tiger Palace”) is an ancient monument as per the Ancient
Monument Preservation Act. The Palace was partly damaged by the earthquake in 2015. The Department
passed a decision to request the Kathmandu Metropolitan City Office to call public tender to pull down the
Palace, gather whatever old items that could be reused and reconstruct another building in the area. Petitionrs
argued that the Palace must be repaired in its original form and any new construction by pulling the Palace
down must be stopped.

Principle:

Historical monuments must be transferred from one generation to the other. People’s emotions are associated
with such monuments. Such monuments do not belong to one person or group and belong to the entire nation.
It is the state’s responsibility to protect such monuments and inform the upcoming generation about the history
associated with such monuments.

Holding in this manner, the court issued a writ of certiorari to quash the decision of the Department of
Archaeology.

b. Advocate Prabin Pandak et al v. Office of Prime Minister et al>*
Facts of the Case:

The writ petitioners demanded the court to issue an appropriate order against the Government’s action and
inaction resulting in the damage and destruction of cultural property (Hallinay Dhunga, literally translated as
“Shaking Stone”). The petitioners claimed that many of these stones have already been damaged beyond repair
during road construction and natural disasters. A few of these stones that remain are also under continuous
threat from ongoing road constructions and other development activities.

Principle:

Cultural property must be protected in the location where they belong. Transfer, destruction or damage of
cultural property is unconstitutional.

¢. Advocate Deepak Bikram Mishra v. Office of Prime Minister et al>>
Facts of the Case:

In this case, the Ancient Monument Preservation Act, 1956, Contract Act, Local Government Operation Act,
Competition Promotion and Market Protection Act, and Public Procurement Act were debated and their
interrelationship was highlighted.

53 Prakash Mani Sharma et al v. Mayor of Kathmandu Metropolitan City, Vol. 64 NKP No. 6, Decision Number 10889, (2022).
54 Advocate Prabin Pandak et al v. Office of Prime Minister et al, Vol. 60 NKP No. 6, Decision Number 10024, (2018).
55 Advocate Deepak Bikram Mishra v. Office of Prime Minister et al, Vol. 56 NKP No. 4, Decision Number 1147, (2014).
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Kathmandu Metropolitan City Office, through a public procurement process, had assigned a cultural heritage
site near Hanuman Dhoka Durbar Square to a private company to conduct business activities including
restaurants. This assignment was based on the power delegated by the Government to the Kathmandu
Metropolitan City Office for the management of the site. Extending the delegated authority, the Kathmandu
Metropolitan City Office assigned Hanuman Dhoka Durbar Square located near the site to the same company
for business activities. The writ petitioners demanded the latter assignment to be quashed as it violated the
above-mentioned statutes.

Principle:

Hanuman Dhoka Durbar Square is a cultural heritage listed as a UNESCO World Heritage Site. A writ petition
filed by a citizen shall be deemed to have locus standii and cannot be regarded as lacking relationship to the
matter.

The court upheld that the Kathmandu Metropolitan City Office had no authority to assign the Hanuman Dhoka
Durbar Square to a private company, as the Metro Office lacks authority over the site itself. The direct
assignment of Durbar Square to a private company also violates the principles of competition promotion and
market protection.

Part Four: Conclusion

In Nepal, the subject of the preservation of cultural heritage was addressed by lawmakers as early as
1956. Ancient Monument Preservation Act, of 1956, has criminalized acts against cultural objects and provides
a framework for their preservation, including the power of the state to forcefully buy privately owned cultural
property if needed. A stark contrast is however reflected in the Supreme Court’s decisions as recent as 2022,
highlighting the dire need for the state to intervene in preserving the cultural heritage.

The statistics from the Office of the Attorney General of Nepal show that, while in the last two years,
the crime has decreased in number, the past five years in its entirety saw a significant number of crimes against
cultural objects. A major proportion of these crimes were recorded in the cultural capital of Nepal, the
Kathmandu Valley.

Non-governmental organizations like the International Commission of Investigative Journalism
(ICIJ) and the Nepal Heritage Recovery Campaign have been vital in locating the stolen artifacts and raising
global awareness about the crime. The government of Nepal must take advantage of such active civil society
groups, develop collaborative strategies, and put forward dedicated efforts in preventing and recovering the
illicit trade in cultural property.
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